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1789,  July  31,  ch.  6  (1  Stat.  29) 451 

1789,  Aug.  7,  ch.  9  (1  Stat.  64) 108 

1789,  Sept.  24,  ch.  19  (1  Stat.  72) 236 

1790,  Apr.  2,  ch.  6  (1  Stat.  106) 286 

1790,  Aug.  4,  ch.  36  (1  Stat.  146,  167) 461 

1796,  June  1,  ch.  47  (1  Stat.  491) 286 

1798,  July  11,  ch.  72  (1  Stat.  694) 236 

1799,  Mar.  2,  ch.  22  (1  Stat.  627,  673) 461 

Bee.  27  (1  Stat.  648) 126 

8ec.28,  (lStat.648) 126 

sec.  46  (1  Stat.  661) 126 
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Mar.  26,  ch.  40,  sec.  3  (2  Stat.  290) 667 

Apr.  18,  ch.  31  (2  Stat.  1806) 286 

July  6,  ch.  129  (2  Stat  778) 216 

Apr.  16,  ch.  68  (3  Stat.  124) 236 

Mar.  1,  ch.  31,  sec.  4  (3  Stat.  361) 5 

May  20,  ch.  83  (4  Stat.  179) 492 

June  28,  ch.  96  (4  Stat.  700) 461 

June  30,  ch.  162  (4  Stat.  735-7) 186 

Sept.  4,  ch.  16,  sec.  10  (6  Stat.  466) 392 

Mar.  3,  ch.  92  (5  Stat.  626) 462 

May  23,  ch.  17  (6  Stat.  667) 392 

May  22,  ch.  23  (9  Stat.  14) 462 

Aug.  14,  ch.  177  (9  Stat.  323) 392 

Mar.  2,  ch.  87 /9  Stat.  362) 672 

Mar.  3,  ch.  16  (9  Stat.  396) 492 

Sept.  27,  ch.  75  (9  Stat.  496) 392 

Sept.  28,  ch.  84  (9  Stat.  619) 673 

Sept.  28,  ch.  86  (9  Stat.  621) 393 

Mar.  3,  ch.  146,  sec.  7  (10  Stat.  247) 490 

Aug.  3,  ch.  201  (10  Stat.  346) 489,676 

Feb.  26,  ch.  68  (11  Stat.  385) 492 

Aug.  3,  ch.  42,  sec.  16  (12  Stat.  287,  289) 407 

sec.  21  (12  Stat.  290) 409 

Aug.  6,  ch.  46,  sec.  49  (12  Stat.  309) 437 

June  2,  oh.  93  (12  Stat.  411) 301 

July  1,  ch.  119  sec.  90  (12  Stat.  473) 437 
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1862,  July  1,  ch.  120  (12  Stat.  489) 319 

sec.  5  (12  Stat.  492) 37, 319 

eec.  6  (12  Stat.  493) 38, 319 

sec.  10  (12  Stat.  494) 319 

sec.  13  (12  Stat.  489) 36 

sec.  15  (12  Stat.  496) 322 

1862,  July  14,  ch.  164  (12  Stat.  566) 377 

1862,  July  17,  ch.  195  (12  Stat.  589) 246 

1863,  Mar.  12,  ch.  120  (12  Stat.  820) 247 

1864,  June3,  ch.  106,  sec.  6  (13  Stat.  99) 173 

sec.  7  (13  Stat.  101) 173 

sec.  41  (13  Stat.  Ill) 175 

1864,  June  30,  ch.  173,  sec.  116  (13  Stat.  281) 437 

1864,  July  2,  ch.  216  (13  Stat.  356) 319 

sec.  5  (13  Stat.  360) 39 

sec.  10  (13  Stat.  358,  360) 37,319 

1864,  July  2,  ch.  225,  sec.  5,  par.  2  (13  Stat.  376) 247 

sec.  7  (13  Stat.  377) 247 

1865,  Mar.  3,  ch.  78  (13  Stat.  479) 437 

1866,  Mar.  3,  ch.  81,  sec.  6  (13  Stat.  497) 225 

1865,  Mar.  3,  ch.  88  (13  Stat.  504) 320 

1866,  Mar.  10,  ch.  15  (14  Stat.  4,  5) 437 

1866,  July  13,  ch.  184  (14  Stat.  138) 437 

1866,  July  18,  ch.  201  (14  Stat.  180) 5 

1868,  March  19,  ch.  31,  sec.  3  (15  Stat.  43) 67 

1868,  June  25,  ch.  72  (15  Stat.  77) 18 

1868,  July  27,  ch.  249  (15  Stat.  223) 414 

1868,  July  27,  ch.  261  (15  Stat.  231) 471 

1868,  Dec.  25  (16  Stat.  711) *. 247 

1870,  July  15,  ch.  294  (16  Stat.  315) 407 

sec.  3  (16  Stat.  315) 408 

sec.  4  (16  Stat.  317) 408 

1871,  Feb.  24,  ch.  68  (16  Stat.  430) 573 

1871,  Feb.  28,  ch.  100  (16  Stat.  440) 442 

sec.  41  (16  Stat.  453) 442 

sec.  52  (16  Stat.  445,  455) ..../. 442 

1871,  Mar.  3,  ch.  116,  sec.  9  (16  Stat.  525) 40 

1872,  Feb.  2,  ch.  12  (17  Stat.  29) 67 

1872,  June  6,  ch.  315,  sec.  3  (17  Stat.  232) 226 

1873,  Mar.  3,  ch.  226  (17  Stat.  508) 320 

1873,  Mar.  3,  ch.  268  (17  Stat,  602) 452 

1874,  June20,  ch.  337  (18  Stat.  116) 476 

1874,  June  23,  ch.  465,  sec.  1  (18  Stat.  251) 570 

1875,  Mar.  3,  ch.  139  (18  Stat.  474) 485 

sec.  7  (18  Stat.  476) 486 

sec.  8  (18  Stat.  476) 491 

sec.  9  (18  Stat.  475) 491 

sec.  10  (18  Stat.  475) 491 

iec.  15  (18  Stat.  476) " 486 
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1875,  Mar.  3,  ch.  152  (18  Stat.  482) 389 

1877,  Feb.  27,  ch.  69  (19  Stat.  250) 114,361 

1877,  Mar.  3,  ch.  103  (19  Stat.  319,  335) 457 

Bee.  5  (19  Stat.  335) 115,362 

1878,  Apr.  10,  ch.  58  (20  Stat.  36) 57 

1878,  May  17,  ch.  107,  see.  5  (20  Stat.  324) 190 

1878,  June  11,  ch.  180  (20  Stat.  102) 476 

1879,  Feb.  28,  ch.  112  (20  Stat.  324) 207 

1879.  Mar.  3,  ch.  180,  sec.  9  (20  Stat.  358) 114 

see.  14  (20  Stat.  359) 245 

sec.  17  (20  Stat.  359) 114 

sec.  20  (20  Stat.  360) 114 

sec.  29  (20  Stat.  362) 115,362 

1879,  Mar.  3,  ch.  182,  sec.  1  (20  Stat.  383) 156 

1879,  June  23,  ch.  35  (21  Stat.  35) 185 

1882,  May  6,  ch.  126,  sec.  14  (22  Stat.  58,  61) 530 

1882,  Aug.  5,  ch.  389  (22  Stat.  219,  256) 74,132 

1882,  Aug.  7,  ch.  433  (22  Stat.  305) 148 

(22Stat.  330) 570 

1882,  Aug.  7,  ch.  441  (22  Stat.  346) 442 

1883,  Jan.  16,  ch.  27  (22  Stat.  403) 2, 121 

sec.  2  (22  Stat.  403) 514 

sec.  3  (22  Stat.  403,  406) 196 

sec.  7  (22  Stat.  403,  406) 183 

sec.  7  (22  Stat.  403) 514 

sec.  9  (22  Stat.  403,  406) 169 

1883,  Mar.  3,  ch.  120  (22  Stat.  487) 57 

1884,  Apr.  2,  ch.  20  (23  Stat.  10) 492 

1884,  May  1,  ch.  37  (23  Stat.  15,  17) 54 

1884,  May  17,  ch.  53  (23  Stat.  24) 388 

sec.  8(23  Stat.  27) 388 

sec.  9  (23  Stat.  27) 388 

1884,  July  5,  ch.  214,  sec.  6  (23  Stat.  103) 481 

1884,  July  5,  ch.  220,  sec.  6  (23  Stat.  116) 530 

1884,  July  5,  ch.  234  (23  Stat.  158) 362 

1884,  July  5,  ch.  235,  sec.  3  (23  Stat.  158,  159) 115 

1886,  June  19,  ch.  421,  sec.  8  (24  Stat.  79,  81) 6,44 

1886,  June  21,  ch.  463  (24  Stat.  84,  85) 472 

1886,  Dec.  20,  ch.  3  (24  Stat.  351) 410 

1887,  Feb.  4,  ch.  104,  sec.  2  (24  Stat.  379) 383 

sec.  3  (24  Stat.  380) 383 

sec.  5  (24  Stat.  380) .-..  384 

sec.  22  (24  Stat.  387) 383 

1887,  Mar.  3,  ch.  345,  sec.  4  (24  Stat.  488,  491) 42 

1887,  Mar.  3,  ch.  359,  sec.  1,  subsec.  1  (24  Stat.  505) 42 

1887,  Mar.  3,  ch.  376  (24  Stat.  556) 580 

1888,  July  18,  ch.  676  (25  Stat.  314) 473 

1888,  July  23,  ch.  692  (25  Stat.  339) 207 

1888.  Auj?.  11,  ch.  860  (25  Stat.  400,  417) 155 
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1889,  Feb.  22,  ch.  180,  sec.  10(25  Stat.  679) 490 

1889,  Mar.  2,  ch.  368  (26  Stat.  790) 207 

1889,  Mar.  2,  ch.  382  (26  Stat.  862)...'. 883 

1889,  Mar.  2,  di.  418  (26  Stat.  1012) 442 

1890,  July  2,  ch.  647  (26  Stat.  209) 355 

sec .  1  (26  Stat.  209) 384 

sec.  2  (26  Stat.  209) 384 

sec.  3  (26  Stat.  209) 199 

1890,  Aug.  8,  ch.  728  (26  Stat.  313) 90 

1890,  Aug.  30,   ch.  839  (26  Stat.  414) 826 

1890,  Sept.  19,  ch.  907  (26  Stat.  426,  447) 165 

1890,  Sept.  25,  ch.  909  (26  Stat.  467) 207 

1890,  Oct.  1,  ch.  1241  (26  Stat.  562) 177,462 

Bee.  3  (26  Stat.  562) 178 

aec.  20  (26  Stat.  667,  616) 326 

1891,  Feb.  28,  ch.  384  (26  Stat.  796) 485 

1891,  Mar.  3,  ch.  561  (26  Stat.  1093) 576 

(26  Stat.  1095, 1101) 399 

eec.  7  (26  Stat.  1098) 677 

aec.  8  (26  Stat.  1099) , 496, 575 

secfl.  11-14  (26  Stat.  1100) 389 

sees.  18-21  (26  Stat.  1096, 1101) 389 

1892,  Apr.  11,  ch.  41  (27  Stat.  16) 442 

1892,  July  26,  ch.  249  (27  Stat.  268) 187 

1892,  July  28,  ch.  316  (27  Stat.  321) 154, 481 

1892,  Aug.  1,  ch.  352  (27  Stat.  340) 19,143,211,139 

1893,  Feb.  15,  ch.  117  (27  Stat.  455) 6 

1893,  Mar.  1,  ch.  183  (27  Stat.  507) 185 

1894,  Jan.  22,  ch.  17  (28  Stat.  28) 555 

1894,  Biay  7,  ch.  71  (28  Stat.  73) 207 

1894,  July  31,  ch.  174,  sec.  2  (28  Stat.  205) 298 

eec.  7  (28  Stat.  206) 308 

sec.  10(28Stat.  208) 808 

1894,  Aug.  18,  ch.  30  (28  Stat.  422) 398 

1894,  Aug.  27,  ch.  349,  sec.  25  (28  Stat.  652) 450 

sees.  73-77  (28  Stat.  570) 356 

1895,  Jan.  12,  ch.  23  (28  Stat.  601-624) 242 

sec.  3  (28  Stat.  601) 542 

sec.  4  (28  Stat.  601 ) 642 

sec.  5  (28  Stat.  602) 642 

sec.  9  (28  Stat.  602) i . .  644 

sec.  10  (28  Stat.  602) 648 

sec.  11  (28  Stat.  602) 544 

sec.  26  (28  Stat.  601,  604) 642 

1896,  Feb.  8,  ch.  61  (28  Stat.  643) 383 

1895,  Feb.  11,  ch.  80  (28  Stat.  661) 465 

1895,  Mar  1,  ch.  146  (28  Stat.  699) 442 

1895.  Mar.  2.  oh.  180,  sec.  1  (28  Stat.  920) 77 
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1896,  Mar.  2,  ch.  39,  aec.  1  (29  Stat.  42) 580 

aec.  2  (29  Stat.  43) 680 

sec.  3  (29  Stat.  42,  43) 575 

1896,  Mar.  20,  ch.  62  (29  Stat.  72) 207 

1896,  May  28,  ch.  252  (29  SUt.  179) 556 

1896,  June  8,  ch.  370  (29  Stat.  262) 363 

1896,  June  8,  ch.  371  (29  Stat.  262) 114 

1895,  July  12,  ch.  622,  aec.  87  (28  Stat.  622) 242 

sec.  93  (28  Stat.  623) 242 

1897,  Feb.  19,  ch.  265  (29  Stat.  546) 71, 309 

1897,  Mar.  2,  ch.  358  (29  Stat.  604) 134 

sec.  4  (29  Stat.  605) 135 

aec.  6  (29  Stat.  606) 135 

Bee.  9  (29  Stat.  606) 135 

see.  10  (29  Stat.  607) 136 

1897,  Mar.  3,  ch.  372  (29  Stat.  621) 466 

1897,  Mar.  3,  ch.  389,  oec.  2  (29  Stat.  C87) 558 

1897,  Apr.  23,  ch.  1  (30  Stat.  1,7) 326 

1897,  June  4,  ch.  2  (30  Stat.  11,  35) 267, 581 

1897,  July24,  ch.  11  (30  Stat.  151) 260 

sec.  2,  item  529  (30  Stat.  151,  194) 277 

1898,  Feb.  17,  ch.  26  (30  Stat.  248) 351 

sec.  1  (30  Stat.  248) 4 

Bee.  2  (30  Stat.  248) ... : 4, 44 

1898,  Mar.  15,  ch.  68  (30  Stat.  277,  285) 121 

1898,  Apr.  22  (30  Stat.  739) 214,468 

1898,  May  14,  ch.  299  (30  Stat.  409) 390 

sec.  2  (30  Stat.  409) 396 

1898,  July  1,  ch.  541  (30  Stat.  544) 108 

1898,  July  1,  ch.  545  (30  Stat.  573) 185 

1899,  Mar.  3,  ch.  413  (30  Stat.  1006) 410 

sec.  22  (30  Stat.  1004,  1009) 235 

1899,  Mar.  3,  ch.  424  (30  Stat.  1098) 391 

1899,  Mar.  3,  ch.  425,  see.  12  (30  Stat.  1151) 218 

sec.  14,  (30  Stat.  1121,  1152) 154 

1899,  Mar.  3,  ch.  428,  see.  10  (30  Stat.  1121,  1151) 217 

1900,  Apr.  12,  ch.  191,  sec.  2  (31  Stat.  77) 255 

sec.  3  (31  Stat.  77) 275 

sec.  9  (31  Stat.  79) 45 

sec.  38  (31  Stat.  86) 428 

1900,  June  6,  ch.  786  (31  Stat.  321) 390, 567 

sec.  26-27  (31  Stat.  329,  330) 390 

1901,  Feb.  2,  ch.  192  (31  Stat.  751) 179 

1901,  Feb.  15,  ch.  372  (31  Stat.  790) 154, 265, 887, 581 

1901,  Mar.  3,  ch.  854,  subchap.  4,  sec.  548  (31  Stat.  1189, 1275)..  119 

1901,  Mar.  3,  ch.  873  (31  Stat.  1451) 462 

1902.  Feb.  15,  ch.  23  (32  Stat.  34) 442 
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1902,  Apiin2,  ch.  501,  see.  2  (32  Stat.  100) 77 

sec.  3  (32  Stat.  100) 77 

sec.  4  (32  Stat.  100) 77 

eec.  8  (32  Stat.  101) 77 

1902,  June  17,  ch.  1093  (32  Stat.  388) 898 

sec.  1  (32  Stat.  388) 398 

sec.  2  (32  Stat.  388) 898 

sec.  3  (32  Stat.  388) 401 

Bee.  4  (32  Stat.  389) 398 

eec.  5  (32  Stat.  389) 400 

sec.  6  (32  Stat.  388,  389) 208 

sec.  7  (32  Stat.  388,  389) 199 

sec .  10  (32  Stat.  390) 200, 401 

1902,  June  21,  ch.  1140,  sec.  1  (32  Stat.  397) 670 

1902,  June  28,  ch.  1302  (32  Stat.  481) 651 

1902,  Dec.  11  (33  Stat.  2136) 260 

1902,  Dec.  16,  ch.  2  (32  Stat.  753) 126 

1903,  Jan.  29,  ch.  333  (32  Stat.  781) 473 

sec.  4  (32  Stat.  782) 484 

sec .  8  (32  Stat.  783 ) 474 

sec.  9(32  Stat.  783) 474 

1903,  Feb.  2,  ch.  349  (32  Stat.  791) 326 

1903,  Feb.  14,  ch.  552  (32  Stat.  825) 121 

1903,  Mar.  2,  ch.  976  (32  Stat.  943) 463 
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HON.  GEORGE   W.  WICKERSHAM,  OF 

NEW  YORK. 


APPOINTED  MARCH  5,  1909. 


DEPUTY   COLLECTORS   OF   INTERNAL   REVENUE— TENURE 

OF  OFFICE. 

The  term  of  office  of  deputy  collectors  of  internal  revenue  expires 
automatically  upon  the  appointment  of  a  successor  to  their  own 
collector,  and  this  limitation  of  tenure  is  not  affected  by  section  6 
of  the  act  of  August  24.  1912  (37  Stat.  555). 

In  order  to  continue  in  office  after  the  appointment  of  a  successor 
to  their  own  eoljcctor,  deputy  collectors  must  be  affirmatively 
reii])i)o!nie<l  and  reconuuissioned. 

Depahtment  of  Justice, 

January  5,  1913. 
Sir  :  I  have  the  honor  to  reply  to  your  note  of  Novem- 
ber 6, 1912,  requesting  my  opinion  on  the  question  stated  in 
a  letter  dated  November  6,  1912,  addressed  to  you  by  the 
United  States  Civil  Service  Commission. 

This  question  is  as  follows: 

"  What  is  the  effect  of  the  provision  of  section  6  of  the 
act  of  August  24,  1912  (37  Stat.  539,  555),  upon  the  pro- 
vision of  section  3149,  Revised  Statutes,  as  interpreted  by 
the  Attomev  General,  in  the  matter  of  the  termination  or 
vacation  oi  the  office  of  depukr  collector  of  Internal 
Revenue?  " 

Section  6  of  the  act  of  August  24,  1912,  reads,  so  far  as 
is  now  material,  as  follows: 

"  That  no  person  in  the  classified  civil  service  of  the 
United  States  shall  be  removed  therefrom  except  for  such 
cause  as  will  promote  the  efficiency  of  said  service  and  for 
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reasons  given  jn'-^fiting,  and  the  person  whose  removal 
is  sought  shall*. have  notice  of  the  same  and  of  any  charges 
preferred  agaiRst  him,  and  be  furnished  with  a  cop}' 
thereof,  anii*.'aIso  be  allowed  a  reasonable  time  for  person- 
ally ans\^eriAg  the  same  in  writing;  and  affidavits  in  sup- 
port thereof;  but  no  examination  or  witnesses  nor  any  trial 
or  hearing  shall  be  required  except  in  the  discretion  of  the 
office^r*. making  the  removal;  and  copies  of  charges,  notice 
of'fiearing,  answer,  reasons  for  removal,  and  of  the  order 
of  removal  shall  be  made  a  part  of  the  records  of  the  proper 
'\  department  or  office,  as  shall  also  the  reasons  for  reduction 
••/in  rank  or  compensation;  and  copies  of  the  same  shall  be 
•  *  furnished  to  the  person  affected  upon  request,  and  the 
Civil  Service  Commission  also  shall,  upon  request,  be  fur- 
nished copies  of  the  same :    *    *    *." 

Section  3149,  Revised  Statutes,  as  amended,  reads,  so 
far  as  is  material,  as  follows: 

"  *  *  *  In  case  of  a  vacancy  occurring  in  the  office  of 
collector,  the  deputies  of  such  collector  shall  continue  to 
act  until  his  successor  is  appointed :    ♦♦♦.'» 

I  am  of  opinion  that  the  said  section  6  of  the  act  of 
August  24,  1912  (the  postal  appropriation  act),  does  not 
prevent  the  vacation  of  the  offices  of  the  deputy  collectors, 
as  implied  by  the  said  section  3149.  Revised  Statutes. 

Section  3149,  in  connection  with  the  original  common 
law  (2  Op.  410;  3  Comp.  Dec.  648),  has  always  been  con- 
strued both  by  administrative  officers  and  legal  authorities 
as  defining  the  length  of  tenure  of  the  deputy  collectors. 
It  makes  the  term  of  the  deputies  coincident  by  definition 
with  the  term  of  the  collector  by  whom  they  are  appointed, 
with  the  qualification  that  they  continue  in  office  until  the 
appointment  of  a  successor  collector.  And  this  is  so  not- 
withstanding the  provisions  of  the  civil  service  act  of 
1883  (22  Stat.  403;  3  Comp.  Dec.  648,  653;  26  Op.  363 
17  Comp.  Dec.  362;  Taylor  v.  Bercheval,  82  Fed.  497 
Dudley  v.  James,  83  Fed.  345 ;  Carr  v.  Gordon,  82  Fed.  373 
Flemming  v.  Stahl,  83  Fed.  940).  The  two  opinions  of 
Judge  Jackson  {Priddie  v.  Thompson,  82  Fed.  186,  and 
Butler  v.  White,  83  Fed.  578)  which  are  contrary  to  these 
cases  on  some  points  are  not  contrary  on  this  main  question 
concerning  the  duration  of  the  term  of  office.  They  deal 
*'liiefly  with  the  power  of  removal. 
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In  view  i>f  these  authorities  and  of  the  uninterrupted 
administrative  practice,  it  must  be  considered  as  settled 
that,  even  since  the  civil  service  act,  the  term  of  office  of 
'.hese  deputy  collectors  expires  automatically  upon  the  ap- 
pointment of  a  successor  to  their  own  collector.  In  order 
to  continue  in  office  after  that  time  they  must  be  affirma- 
tively reappointed  and  recommissionied. 

This  being  so,  it  is  apparent  that  the  provision  in  sec- 
tion 6  of  the  postal  appropriation  act  of  1912  does  not 
affect  the  situation,  for  that  act  deals  only  with  "  removals," 
which  are,  of  course,  quite  distinct  from  automatic  termi- 
nations by  law  of  terms  of  office.  {Parsons  v.  United 
States,  167  U.  S.  324,  342.)  The  distinction  is  clearly 
brought  out  by  Revised  Statutes,  section  3148,  which  deals 
with  the  removal  of  the  deputies,  in  advance  of  the  expi- 
ration of  their  terms  referred  to  by  Revised  Statutes,  sec- 
tion 3149. 

I  am  of  opinion,  therefore,  as  above  stated,  that  section  6 
of  the  post-office  appropriation  act  of  August  24, 1912,  does 
not  repeal  the  existing  limitation  upon  the  tenure  of  these 
deputy  collectors. 
Respectfully, 

GEORGE  W.  WICKERSHAM. 

The  PREsmENT, 


TRANSPORTATION  OF  MERCHANDISE  FROM   SEATTLE  TO 

FAIRBANKS. 

The  transportation  of  merchandise  on  through  bills  of  lading  by 
American  vessels  from  Seattle  to  Skagway,  thence  by  rail  over 
the  White  Pass  and  Yukon  route  across  the  international  bound- 
ary to  Whitehorse,  In  Yukon  Territory,  and  thence  by  foreign 
vessels  down  the  rivers,  across  the  international  boundary  again, 
to  Fairbanks,  would  not  violate  the  provisions  of  section  1  of  the 
act  of  February  17, 1898  (30  Stat.  248). 

Department  of  Justice, 

January  4, 191 S. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  November  25, 1912,  in  reference  to  the  creation  of 


4  Transportation  of  Merchandise. 

a  subport  of  entry  at  Fairbanks,  Alaska,  on  the  application 
of  persons  who  desire  to  establish  a  route  for  transporta- 
tion of  merchandise  on  through  bills  of  lading  from  Seattle 
to  Fairbanks  by  way  of  Skagway,  Alaska,  and  Whitehorse. 
Yukon  Territory.  The  method  of  transportation  intended 
to  be  employed  is  by  American  vessels  from  Seattle  to 
Skagway,  thence  by  rail,  over  the  White  Pass  and  Yukon 
route  across  the  international  boundary,  to  Whitehorse,  ii: 
Yukon  Territory,  and  thence  by  foreign  vessels  down  the 
rivers,  across  the  international  boundary  again,  to  Faii-- 
banks.  In  view  of  the  fact  that  any  action  you  may  take 
on  this  application  would  be,  as  you  state,  affected  to  some 
extent  by  the  question  whether  such  a  transportation  would 
or  would  not  violate  any  of  the  provisions  of  section  1  of 
the  act  of  February  17,  1898  (30  Stat.  248),  you  submit  tci 
me  the  question  whether  such  transportation  is  within  the 
provisions  of  section  1  of  said  act. 

The  first  and  second  sections  of  the  act  (which  are  the 
material  portions)  are  as  follows : 

^'Be  it  enacted^  etc.^  That  no  merchandise  shall  be  trans- 
ported by  water  under  penalty  of  forfeiture  thereof  froiii 
one  port  of  the  United  States  to  another  port  of  the  United 
States,  either  directly  or  via  a  foreign  port,  or  for  any  part 
of  the  voyage,  in  any  other  vessel  than  a  vessel  of  the 
United  States.  But  this  section  shall  not  be  construed  to 
prohibit  the  sailing  of  any  foreign  vessel  from  one  to  an- 
other port  of  the  United  States:  Provided^  That  no  mer- 
chandise other  than  that  imported  in  such  vessel  from  some 
foreign  port  which  shall  not  have  been  unladen  shall  be 
carried  from  one  port  or  place  in  the  United  States  to 
another. 

"  Sec.  2.  That  section  eight  of  'An  act  to  abolish  certain 
fees  for  official  services  to  American  vessels,  and  to  amend 
the  laws  relating  to  shipping  commissioners,  seamen,  own- 
ers of  vessels,  and  for  other  purposes,'  approved  June  nine- 
teenth, eighteen  hundred  ana  eighty-six,  is  hereby  amended 
lo  read: 

" '  Sec.  8.  No  foreign  vessel  shall  transport  passengers 
between  ports  or  places  in  the  United  States,  either  directly 
or  by  way  of  a  foreign  port,  under  a  penalty  of  two  hun- 
dred dollars  for  each  passenger  so  transported  and 
landed.' " 
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In  order  to  bring  the  case  referred  to  by  you  within  the 
lerms  of  this  statute,  it  must  be  held  that  it  applies  not 
merely  to  the  transportation  of  merchandise  by  water  from 
(me  port  of  the  United  States  to  another  port  thereof, 
either  directly  or  via  a  foreign  port,  or  for  any  part  of  the 
voyage,  but  also  to  transportation  by  land  for  a  part  of 
the  trip. 

.  The  language  of  the  act  forbids  any  such  construction. 
The  words  of  section  1,  by  their  plain,  natural  import, 
refer  to  a  voyage  entirely  by  water  by  vessels  between 
ports  of  the  United  States.  To  bring  the  case  submitted 
by  you  within  the  act  the  terms  of  the  statute  must  be 
amended  so  as  to  read,  instead  of  "  by  water,''  "  by  land  or 
water;  "  instead  of  "  for  any  part  of  the  voyage/'  "  for  any 
part  of  the  transportation."  Such  a  vital  change  in  the 
character  of  the  act,  the  result  of  which  might  be  to  sub- 
ject property  to  forfeiture,  can  clearly  be  made  only  by 
Congress. 

An  examination  of  the  legislative  history  of  the  act  con 
lirms  this  view.    In  1817  Congress  enacted  a  law  relating 
to  the  transportation  of  merchandise,  which  was  brought 
into  the  Revised  Statutes  under  the  title  "Vessels  in  do- 
mestic commerce,"  as  section  4347,  in  the  following  form : 

"  No  merchandise  shall  be  transported  under  penalty  of 
forfeiture  thereof,  from  one  port  of  the  United  States  to 
another  port  of  the  United  States,  in  a  vessel  belonging 
wholly  or  in  part  to  a  subject  of  any  foreign  power." 

In  order  to  cover  the  peculiar  conditions  existing  in  trade 
between  this  country  and  Canada  on  the  northern  frontiers, 
an  act  was  passed,  July  18,  1866  (now  section  3110  of  the 
Revised  Statutes),  as  follows: 

"  Sec.  3110.  If  any  merchandise  shall,  at  any  port  in  the 
United  States  on  the  northern,  northeastern,  or  northwest- 
ern frontiers  thereof,  be  laden  upon  any  vessel  belonging 
wholly  or  in  part  to  a  subject  of  a  foreign  country,  and 
shall  be  taken  thence  to  a  foreign  port  to  be  reladen  and 
reshi][)ped  to  any  other  port  in  the  United  States  on  such 
frontiers,  either  by  the  same  or  any  other  vessel,  foreign  or 
.\merican,  with  intent  to  evade  the  provisions  relating  to 
the  transportation  of  merchandise  from  one  port  of  the 
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United  States  to  another  port  of  the  United  States,  in  a 
vessel  belonging  wholly  or  in  part  to  a  subject  of  any 
foreign  power,  the  merchandise  shall,  oh  its  arrival  at 
such  last-named  port,  be  seized  and  forfeited  to  the  United 
States,  and  the  vessel  shall  pay  a  tonnage-duty  of  fifty 
cents  per  ton  on  her  admeasurement." 

By  the  act  of  June  19,  1886  (24  Stat.  81),  section  8,  the 
principle  of  the  above  acts  was  applied  to  the  passenger 
traffic,  as  follows: 

Sec.  8.  That  foreign  vessels  found  transporting  pas- 
sengers between  places  or  ports  in  the  United  States,  when 
su<£  passengers  nave  been  taken  on  board  in  the  United 
States,  shall  be  liable  to  a  fine  of  two  dollars  for  every 
passenger  landed. 

Section  4347,  Revised  Statutes,  in  the  form  quoted  above, 
was  construed  by  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  in  the  case  of  the  United  States  v.  250  Kegs 
of  Nails  (61  Fed.  410),  the  point  being  whether  the 
statute  covered  the  case  of  merchandise  shipped  from  New 
York  to  Antwerp  in  a  Belgian  vessel  and  thence  trans- 
shipped in  a  British  vessel  to  a  port  in  California,  its  real 
ultimate  objective.  The  court,  after  laying  down  the  prin- 
ciple that,  "in  interpreting  the  provisions  of  such  a  stat- 
ute, it  is  rather  the  letter  of  the  law,  than  its  spirit,  which 
is  to  be  regarded"  (61  Fed.  411),  held  that  this  trans- 
portation, though  an  evasion  of  the  statute,  was  not  a  viola- 
tion thereof. 

In  consequence  of  the  decision  of  this  case  in  the  lower 
court  Congress,  by  the  act  of  February  15,  1893  (27  Stat. 
455),  added,  after  the  word  "power"  in  section  4347,  the 
following: 

and  the  transportation  of  merchandise  in  any  such  vessel 
or  vessels  from  one  port  of  the  United  States  to  another 
port  of  the  United  States  via  any  foreign  port  shall  be 
deemed  a  violation  of  the  foregoing  provision. 

It  will  be  observed  that  section  3110  of  the  Revised 
Statutes,  stipra^  relating  to  traffic  on  the  northern  frontiers, 
is  broader  than  section  4347,  relating  to  the  coastwise  traf- 
fic generally,  even  as  amended  by  the  act  of  February  15, 
1893,  in  that  section  3110  prohibits  the  use  of  foreign  bot- 
toms between  ports  of  the  United  States,  via  a  Canadian 
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port,  for  even  a  part  of  the  voyage,  while  it  might  plaus- 
ibly be  claimed  that  section  4847,  as  amended,  did  not  go 
so  far. 

The  discovery  of  gold  in  Alaska  made  this  defect  in  the 
law  a  matter  of  practical  moment,  for,  as  Alaska  is  sepa- 
rated from  the  United  States  proper  by  a  great  stretch  of 
country  belonging  to  Canada,  a  port  in  Alaska  could,  per- 
haps, not  be  deemed  a  "  port  in  the  United  States  on  such 
frontiers"  within  the  meaning  of  section  3110,  Revised 
Statutes.  To  meet  this  situation  the  act  of  February  17, 
1898,  supra^  was  passed,  which,  while  formally  it  supersedes 
section  4347,  Revised  Statutes,  in  substance  amends  it  by 
adding  the  words  "by  water"  after  the  word  "trans- 
ported," and  the  words  "  or  for  any  part  of  the  voyage," 
after  the  words  "  via  a  foreign  port" 

The  act  of  February  17,  1898,  was  Senate  bill  No.  3580 
(55th  Cong.,  2d  sess.).  Senator  Frye,  chairman  of  the  com- 
mittee reporting  it,  said  in  explanation  of  the  necessity  for 
its  enactment  (55th  Cong.  Rec.,  p.  1610) : 

*  *  *  It  is  rendered  necessary  for  this  reason:  In- 
quiries have  just  been  made  at  the  Treasury  Department 
as  to  whether  an  American  vessel  could  not  take  a  cargo  at 
Seattle  and  land  it  at  Vancouver,  ship  it  at  Vancouver  on 
an  English  vessel  and  the  English  vessel  carry  it  up  the 
rivers.  That  would  be  an  evasion  of  the  law,  and  this  is  to 
make  it  certain  that  it  would  also  be  a  violation. 

Mr.  Payne,  in  explaining  the  provisions  of  the  act  to  the 
House,  made  a  similar  statement  (ibid.  1730),  and  the 
House  report  consisted  entirely  of  a  letter  from  the  Secre- 
tary of  the  Treasury  from  which  the  following  is  quoted 
(ibid.,  pp.  1729,  1730) : 

The  essential  amendment  is  in  the  words  "  or  for  any  part 
of  the  voyage."  The  question  has  recently  been  put  to  the 
Treasury  vmether  American  goods^  consigned  to  Alaskan 
ports  from  Seattle  can  be  carried  in  American  vessels  to 
Victoria,  a  distance  of  only  72  miles,  and  at  Victoria  be 
put  on  British  vessels  to  be  carried  to  Dyea,  a  distance  of 
about  900  miles,  or  to  St.  Michael,  a  distance  of  about  2,000 
miles.  The  Treasury  Department  has  ruled  that  this  is  a 
violation  of  the  laws  reserving  the  coasting  trade  to  Ameri- 
can vessels.  It  is  a  palpable  evasion  of  those  laws,  but  in 
8ome  quarters  doubt  is  expressed  whether  the  courts  will  not 
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decide,  as  they  did  in  the  case  of  a  shipment  of  a  cargo  of 
nails  from  New  York  to  Antwerp  by  a  foreign  vessel,  and 
thence  to  San  Francisco  by  another  foreign  vessel,  tliat  the 
law  had  been  successfully  evaded,  not  violated.  That  de- 
cision led  to  the  amendment  of  Bevised  Statutes,  section 
4347,  by  the  act  of  February  15, 1893,  prohibiting  shipment 
"  via  a  foreign  port."  That  amendment,  however,  does  not, 
perhaps,  fully  cover  the  transaction  here  referred  to.  The 
policv  of  the  United  States  is  to  confine  carrying  by  water 
for  the  whole  voyage  between  American  ports  to  American 
vessels.  It  is  believed  that  section  1  explicitly  affirms  that 
policy  and  removes  all  doubt. 

During  the  debate  in  the  House  this  colloquy  occurred 
(ibid.  1730) : 

Mr.  Moony.  Does  this  bill  in  any  way  affect  the  bonding 
privilege? 

Mr.  I*ArNE.  You  mean  with  reference  to  the  railroad- 
carrying  trade  ?  No ;  it  refers  entirely  to  goods  brought  in 
vessels  and  transferred  to  other  vessels. 

Mr.  Moody.  Would  it  indirectly  affect  the  bonding 
privily ! 

Mr.  Fayne.  I  can  not  see  how  it  would  affect  it  in  any 
way. 

Mr.  SiMPKiNS,  of  Massachusetts.  As  I  understand,  this 
bill  simply  secures  to  American  vessels  the  American  coast- 
wise trade  of  Alaska  ? 

Mr.  Payne.  That  is  the  purpose  of  it,  and  that  is  all 
there  is  in  it,  as  I  understand  it. 

In  addition,  and  for  similar  reasons,  the  act  of  June  19, 
1886,  supra^  was  reenacted  as  section  2  of  the  act  of  Febru- 
ary 17,  1898,  with  an  increase  in  the  penalty  from  $2  per 
passenger  to  $200;  a  provision  was  inserted  as  section  3, 
dealing  with  the  transshipment  of  goods  at  the  mouth  of 
the  Yukon  and  other  rivers;  and  section  3109  of  the  Re- 
vised Statutes  was  amended  so  as  to  apply  to  Alaska. 

This  account  of  the  history  of  this  legislation  makes  it 
clear  that  Congress  did  not  have  in  mind  in  the  act  of 
February  17,  1898,  anything  further  than  the  regulation 
of  the  coasting  trade  of  the  United  States  so  as  to  prohibit 
the  use  of  foreign  bottoms  for  either  passenger  or  freight 
traffic  on  a  voyage  or  on  any  part  of  a  voyage,  by  water, 
between  ports  of  the  United  States.  There  is  not  a  sign 
that  anything  further  was  thought  of.    The  subject  lieing 
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dealt  with,  namely,  the  coasting  trade  of  the  United  States, 
the  evasion  of  law  sought  to  be  forestalled,  namely,  the 
shipment  to  Victoria  or  Vancouver  by  vessel,  and  the  trans- 
shipment there  in  another  vessel  to  an  American  port,  the 
addition  to  the  former  act  of  the  words  "  by  water ''  and 
"  for  any  part  of  the  voyage,"  the  reenactment,  as  section  2, 
of  an  act  providing  for  the  transportation  of  passengers 
between  ports  or  places  in  the  United  States  by  a  foreign 
vessel,  all  show  clearly  that  Congress  had  in  mind  a  trans- 
portation which  should  be  entirely  by  water,  in  vessels,  and 
was  simply  endeavoring  to  prevent  evasions  of  the  coasting 
laws,  by  double  billing  through  foreign  ports,  or  by  trans- 
shipment at  such  ports. 

I  have  the  honor,  therefore,  to  advise  you  that  the  trans- 
portation to  which  you  refer  would  not,  in  my  judgment, 
violate  the  provisions  of  section  1  of  the  act  of  February 
17,  1898. 

Respectfully, 

GEORGE  W.  WICKERSHAM. 

The  Secretary  of  Commerce  and  Labor. 


AIR  RIFLES— ARMS  AND  MUNITIONS  OF  WAR. 

Whether  certain  air  rifles  are  "arms  or  munitions  of  war"  within 
the  meaning  of  the  Joint  resolution  of  Congress  passed  March  14. 
1912,  and  the  President's  proclamation  of  the  same  date  issued  in 
pursuance  thereof,  is  purely  a  question  of  fact  which  the  Attorney 
General  does  not  feel  qualified  to  decide. 

Department  of  Justice, 

January  6^  1913, 

Sir  :  I  am  in  receipt  of  your  letter  of  4th  instant,  trans- 
mitting correspondence  referred  to  in  it.  and  asking 
whether  I  am  of  opinion  that  air  rifles  are  munitions  of 
war  within  the  meaning  of  the  joint  resolution  of  Congress, 
passed  March  14,  1912,  and  the  proclamation  issued  by  the 
President  in  pursuance  thereof. 

In  an  opinion  rendered  you  November  18,  1912  (29  Op. 
570) ,  while  stating  that,  in  my  opinion,  "  paper  caps  for 
toy  cap  pistols  could  hardly  be  regarded  as  weapons  of  any 
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species  used  for  the  destruction  of  life,"  I  suggested  that 
"  air  rifles  might  well  be  employed  for  that  purpose." 

The  Daisy  Manufacturing  Co.,  of  Plymouth,  Mich.,  ob- 
jects to  this  suggestion,  saying : 

"  *  *  *  Our  rifles  should  be  classed  as  toys,  as  they 
do  not  shoot  with  enough  force  to  break  the  skin,  and  we 
have  never  heard  of  a  single  instance  where  a  person  has- 
been  killed  with  an  air  rifle  of  any  kind,  and  we  have  been 
giving  the  subject  very  close  attention  ever  since  we  began 
the  manufacture  of  air  rifles,  some  24  years  ago." 

This  raises  a  question  of  fact  which  I  do  not  feel  quali- 
fied to  decide.  The  practical  definition  of  the  term  "  arms 
and  munitions  of  war,"  which  I  suggested  in  my  letter  to 
the  President  of  March  25,  1912  (29  Op.  375),  was  "ar- 
ticles primarily  and  ordinarily  used  for  military  purposes 
in  time  of  war,  such  as  weapons  of  every  species  used  for 
the  destruction  of  life  *  *  *."  If  air  rifles  of  the  char- 
acter sought  to  be  exported  by  the  Daisy  Manufacturing 
Co.  are  wholly  inocuous  and  can  not  be  used  for  the  de- 
struction of  life,  obviously  they  do  not  fall  within  the  defi- 
nition given.  This,  however,  is,  as  T  say,  purely  a  question 
of  fact,  which  I  do  not  undertake  lo  decide. 
Respectfully, 

GEORGE   W.  WICKERSHAM. 

The  Secretary  or  State. 


CIVIL     SERVICE— PROMOTION    OF    MESSENGER    BOY    TO 

LABORER. 

Promotion  from  the  position  of  messenger  boy,  in  the  classified 
nonapportioned  service,  to  the  position  of  laborer  with  classified 
duties,  which  is  subject  to  the  rule  of  apportionment,  is  prohibited 
by  section  6  of  Rule  XI  of  the  civil  service  rules. 

An  applicant  by  passing  the  civil-service  examination  does  not 
acquire  a  vested  right  to  promotion  in  accordance  with  the  rules 
in  force  at  the  time  the  examination  is  held. 

Department  of  Justice, 

January  10^  191S. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  November  15,  1912,  requesting  my  opinion 


TJie  Secretary  of  the  Interior.  11 

apon  certain  questions  arising  in  connection  with  the 
promotion  of  a  messenger  boy  in  your  department.  After 
stating  that  a  disagreement  has  arisen  between  the  Civil 
Service  Commission  and  the  Commissioner  of  Patents  as 
to  the  authority  of  the  latter  to  promote  certain  messenger 
boys,  you  say : 

"  The  case  in  point  is  that  of  William  N.  Fisher,  jr., 
who  was  appointed  a  messenger  boy  at  $360,  in  the  Patent 
Office  on  December  27,  1909,  and  was  promoted  to  the 
position  of  laborer  at  $480  on  June  17,  1912.  To  this  pro- 
motion the  Civil  Service  Commission  takes  exception, 
holding  that  Fisher  was  not  eligible  for  promotion.  The 
holding  of  the  commission  is  based  on  section  6  of  Rule 
XI  of  the  Regulations  of  the  Civil  Service  Commission, 
adopted  September  18,  1909,  and  promulgated  September 
24,  1909.    *     *     * 

"  Fisher  was  certified  for  appointment  after  the  date  of 
the  promulgation  of  the  said  rule,  and  contends  that  when 
he  took  the  civil-service  examination,  bn  December  5,  1908, 
for  the  position  of  messenger  boy  the  rule  in  question  was 
not  in  existence,  and,  further,  that  he  took  the  examination 
with  a  distinct  understanding,  obtained  from  information 
furnished  by  the  Civil  Service  Commission,  that  he  could 
be  promoted  from  the  subclerical  position  which  he  was 
then  seeking  to  other  subclerical  positions;  and  after  two 
years'  service  in  a  subclerical  capacity,  would  be  allowed 
to  take  a  promotion  examination  which,  if  he  passed, 
would  make  him  eligible  for  promotion  to  the  clerical  serv- 
ice, under  rules  of  the  commission  existing  then  and  now. 
The  amended  rule  as  promulgated  on  September  24,  1909, 
which  was  subsequent  to  the  date  of  the  examination  taken 
by  Fisher,  is  thought  to  be  in  the  nature  of  an  ex  post 
facto  regulation,  and  the  reduction  in  his  salary  called 
for  by  the  Civil  Service  Commission  is  apparently  an  ille- 
gal requirement.  Fisher  took  the  examination  in  good 
faith,  being  induced  to  do  so  by  the  opportunities  offered 
for  his  advancement,  and  he  should  not  now  be  deprived 
of  his  right  by  a  rule  adopted  after  he  had  complied  with 
all  of  the  regulations  of  the  commission  governing  the  ad- 
mission of  candidates  for  examination.    It  is  believed  that 
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Fisher  is  entitled  to  the  promotion  which  has  been  given 
him,  and  is  fuither  entitled  to  enter  an  examination  by  the 
commission  to  determine  his  fitness  for  promotion  to  the 
clerical  service. 

*****  When  Fisher  was  appointed  a  messenger  boy 
he  was  brought  into  a  classified  position  in  the  nonappor- 
tioned  service  and  his  duties  were  of  a  classified  character. 
His  duties  have  not  changed  since  his  promotion  to 
laborer/* 

You  further  state  that  the  question  involved  affects  40 
messenger  boys  in  the  Patent  Office  at  salaries  of  $360. 
and  that  owing  to  the  ruling  of  the  Civil  Service  Commis- 
sion there  is  much  dissatisfaction  among  them,  as  well  as 
serious  hindrance  to  the  service  because  of  difficulty  of 
filling  the  positions  of  laborers  from  the  civil-service 
registers. 

With  reference  to  this  state  of  facts,  you  request  my 
opinion  upon  the  following  questions: 

**  First.  Was  the  promotion  of  William  N.  Fisher,  jr.. 
from  the  position  of  messenger  boy  at  $360  to  laborer  at 
$480  authorized  ? 

"  Second.  Is  the  undefined  position  of  *  laborer '  brought 
within  the  classified  apportioned  service  by  the  promotion 
thereto  of  a  messenger  boy  from  the  classified  nonappor- 
tioned  service? 

"  Third.  Is  a  messenger  boy  appointed  upon  certification 
by  the  Civil  Service  Commission  and  now  in  the  classified 
nonapportioned  service  eligible  for  promotion  to  another 
position,  as  that  of  laborer,  in  the  nonapportioned  service, 
the  duties  pertaining  to  each  position  being  identical  ? '' 

Fisher's  appointment  as  a  messenger  boy  without  re- 
gard to  the  rule  of  apportionment  was  authorized  by  sec- 
tion 2  of  Rule  VII  of  the  Civil  Service  Rules,  as  amended 
September  18,  1909,  which  provides: 

"  Certification  for  appointment  in  the  departments  or 
independent  offices  at  Washington  shall  be  so  made  as  to 
maintain,  as  nearly  as  the  conditions  of  good  administra- 
tion will  warrant,  the  apportionment  of  such  appointments 
among  the  several  States  and  Territories  and  the  District 
of  Columbia  upon  the  basis  of  population:  Provided.,  That 
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iippoiiitinents  to  the  following-named  positions  shall  not 
be  6o  apportioned,  viz,  plate  printer,  printer's  assistant. 
skilled  helper,  and  operative  in  the  Bureau  of  Engraving; 
and  Printing;  positions  in  the  field  service  of  the  mili- 
tary staff  departments  and  at  Army  headquartei*s,  mai]- 
bag  repair  shop,  and  mail-lcck  repair  shop,  Government 
Printing  Office,  pension  agency,  and  local  offices  in  the 
District  of  Columbia;  apprentice,  student,  gardener, 
nngraver.  carpenter,  cabinetmaker,  painter,  plumber, 
plumber's  helper,  electric  wireman,  electric  lineman,  elec- 
trician's helper,  and  ines%en(j€r  hoy,-'' 

Section  6  of  Rule  XI  of  the  Civil  Service  Rules,  as 
amended  September  18, 1909,  upon  which  the  Civil  Service 
C(Hmnission  based  its  decision  that  Fisher  was  illegally 
promoted,  provides: 

**  Messenger  boys  appointed  without  regard  to  the  ap- 
portionment shall  not  be  promoted  or  transferred  to  appor- 
tioned positions  whether  they  are  residents  of  States  or 
Territories  which  are  entitled  to  appointments  to  appor- 
tioned positions  or  not." 

Whether  Fisher's  promotion  was  authorized  depends 
upon  whether  the  position  of  laborer  to  which  he  was  pro- 
moted is  an  apportioned  or  a  nonapportioned  position.  If 
it  is  an  apportioned  position  his  promotion  clearly  is  in 
violation  of  section  6  of  Rule  XI. 

Whether  the  position  of  laborer  to  which  Fisher  was 
promoted  is  subject  to  the  rule  of  apportionment  depends, 
ii.  turn,  upon  whether  it  is  a  classified  position,  as  under 
the  civil  service  act  and  rules  all  classified  positions  are 
apportioned  unless  expressly  excepted. 

The  civil  service  act  (sec.  7)  provides  that  a  person 
**  merely  employed  as  a  laborer  or  workman  "  shall  not  be 
required  to  be  classified;  and  Rule  II,  section  1,  of  the 
Civil  Service  Rules  excepts  "persons  employed  merely  as 
laborers"  from  the  classified  service.  But,  as  said  by 
Attorney  General  Bonaparte,  in  27  Op.  217,  "full  effect 
must  be  given  to  the  word  'merely,'  as  used  in  both  the 
section  of  the  law  and  the  rule  above  mentioned.  It  is 
evidently  contemplated  in  both  cases  that  there  may  be 
laborers  who  discharge  duties  of  a  clerical,  supervisory. 
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custodial,  or  other  character  distinct  from  mere  manual 
labor.  When  such  conditions  exist  to  any  extent,  without 
any  regard  to  the  proportion  of  their  time  thus  required 
in  the  discharge  of  such  duties,  the  law  permits  their 
classification  and  the  rule  classifies  them." 

Section  5  of  Civil  Service  Rule  II,  governing  the  ap- 
pointment of  laborers  who  are  to  perform  classified  duties, 
provides : 

'^Laborers  who,  in  connection  with  their  usual  duties, 
are  to  perform  work  of  the  grade  performed  by  classified 
employees,  shall  be  appointed  upon  certification  by  the 
commission  from  appropriate  registers  of  eligibles  in  the 
manner  provided  by  these  rules;  and  a  person  employed 
merely  as  a  laborer  or  workman  without  examination  un- 
der these  rules  shall  not  be  assigned  to  work  of  the  grade 
performed  by  classified  employees." 

This  rule  is  extended  by  the  following  Executive  orders : 

"  No  person  shall  be  appointed  or  employed  in  any 
executive  department  or  office  for  the  performance  of  any 
service  of  the  character  performed  by  classified  employees, 
except  in  accordance  with  the  provisions  of  the  civil-serv- 
ice rules;  and  before  making  any  appointment  or  employ- 
ment for  service  with  respect  to  which  there  may  be  rea- 
sonable doubt  as  to  the  requirement  of  examination  the 
head  of  the  department  or  office  shall  confer  with  the  Civil 
Service  Commission  for  the  purpose  of  determining 
whether  examination  is  required,  and  when  such  confer- 
ence does  not  result  in  agreement  the  case  shall  be  pre- 
sented to  the  Attorney  General  for  his  opinion.  (Execu- 
tive order,  November  29,  1904.) 

"*  *  *  Unclassified  laborers  may  be  assigned  to 
classified  work  incidentally,  but  not  as  a  part  of  their  main 
work,  in  cases  where  such  work  can  not  be  conveniently 
and  economically  done  by  classified  employees,  but  never 
without  the  prior  consent  of  the  commission,  obtained  be- 
fore such  assignment,  and  with  a  view  to  the  doing  of  the 
particular  classified  work  in  question  by  unclassified  em- 
ployees.    (Executive  order,  April  21,  1909.)" 

The  effect  of  section  5  of  Rule  II  obviously  is  to  classify 
all  positions  of  laborer  to  which  are  attached  classified 
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duties.  As  a  result  they  become  apportioned  positions,  not 
being  excepted  in  section  2  of  Rule  VII.  In  other  words, 
the  rule  of  apportionment  attaches  as  an  incident  to  such 
positions  when  they  become  classified. 

The  situation  may  be  thus  sunmiarized:  All  positions 
in  the  executive  civil  service  of  the  Government  are  classi- 
fied and  subject  tcr  the  rule  of  apportionment  unless  spe- 
cially excepted.  The  position  of  messenger  boy  is  excepted 
from  the  rule  of  apportionment,  but  not  from  classification 
aoid  the  requirements  incident  thereto.  Fisher  has  been 
promoted  to  the  position  of  laborer,  to  perform  classified 
work,  and,  under  the  civil-service  act  and  rules,  such  a 
position  is  both  classified  and  apportioned.  His  promotion 
is  therefore  in  violation  of  section  6  of  Rule  XI. 

The  doubt  on  the  subject  seems  to  arise  from  the  fact 
that  the  position  of  messenger  boy,  although  classified,  is 
excepted  from  the  rule  of  apportionment,  which  fact  sug- 
gests the  thought  that  a  laborer  employed  to  do  messenger 
work  should  not  be  subject  to  the  rule  of  apportionment. 
But  the  important  point  is  that,  although  the  service  to  be 
performed  is  the  same,  the  positions  are  different  and  sub- 
ject to  different  regulations. 

If,  instead  of  filling  the  position  of  laborer  here  in  ques- 
tion by  promotion,  an  original  appointment  had  been 
sought,  the  appointee  to  perform  the  duties  of  a  messenger 
which  you  say  are  the  present  duties  of  Fisher,  it  is  mani- 
fest that  the  incumbent  would  have  had  to  come  in  as  a 
classified  employee  and  subject  to  the  rule  of  apportion- 
ment. 

The  fact  that  the  rule  which  prevents  Fisher's  promotion 
was  not  promulgated  until  after  he  had  passed  the  civil- 
service  examination  has  no  legal  bearing  upon  the  question. 
He  did  not  thereby  acquire  any  vested  right  to  promotion 
in  accordance  with  the  rules  then  in  force.  Besides,  the 
new  rule  was  in  force  when  he  was  appointed. 

While  it  may  be  that  the  rule  will  work  a  hardship  in 
this  case,  and  also  result  in  inconvenience  in  your  Depart 
ment,  these  are  proper  considerations  only  for  urging  that 
it  be  modified,  or  that  certain  exceptions  be  made  in  it$ 
application. 
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What   has   been   said   disposes   of   ail   three   questions 
presented. 

Respectfully, 

GEORGE   W.  WICKERSHAM. 
The  Secretary  of  the  Interior. 


EIGHT-HOUR    IJ^W— MANUFACTl'RK    OF   AMMUNITION. 

The  provision  contained  in  the  fortification  act  of  June  6,  1912  (37 
Stat.  127),  relative  to  the  eight-hour  law  applies  only  to  em 
ployees,  laborers,  and  mechanics  xohile  engaged  in  the  work  of 
manufacturing  the  ammunition  named  therein,  and  does  not  e^ 
tablish  any  general  rule  governing  the  employees  of  the  con- 
tractor beyond  their  occupation  in  carrying  out  the  work  em- 
braced in  the  contract  with  the  Government 

Department  of  Justicb, 

January  15^  1919. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  5th  ultimo,  in  reference  to  the  eight-hour  pro- 
vision in  the  act  of  June  6,  1912  (37  Stat.  125,  127),  mak- 
ing appropriations  for  fortifications  and  other  works  of 
defense. 

This  act,  as  introduced  in  the  House  (H.  R.  20,  111, 
62d  Cong.,  2d  sess.),  contained  no  provision  relating  to 
eight-hour  labor.  In  committee  of  the  whole,  Mr.  Rauch 
offered  two  amendments  on  this  subject,  one  relating  to 
cannon,  and  one  to  ammunition  (Cong.  Rec,  62d  Cong.. 
2d  sess.,  vol.  48,  pp.  2487,  2511),  and,  as  the  author  himself 
announced  that  they  were  practically  the  same  (Ibid., 
2511),  they  may  be  examined  together. 

That  relating  to  cannon  reads  as  follows: 

"  *  *  *  Provided^  That  no  part  of  this  appropriation 
shall  be  expended  for  the  purchase  of  any  mountain,  field, 
or  siege  cannon,  including  their  carriages,  from  any  person, 
firm,  or  corporation  which  has  not  at  the  time  of  commence- 
ment of  said  work  established  an  eight-hour  workday  for 
all  employees,  laborers,  and  mechanics  engaged  or  to  be  en- 
gaged in  the  work  of  construction  of  the  cannon  named 
herein,     ♦     *     *  '• 


The  Secretary  of  War.  17 

llie  one  dealing  with  ammunition  reads: 

"  *  *  *  Provided^  That,  except  in  time  of  war  or 
when  in  the  judgment  of  the  President  war  is  inmiinent, 
no  part  of  this  or  of  any  other  sum  in  this  act  for  ammu- 
nition shall  be  expended  for  the  purchase  of  any  ammuni- 
tion from  any  person^  firm,  or  corporation  which  has  not  at 
the  time  of  commencement  of  said  work  established  an 
eight-hour  workday  for  all  employees,  laborers,  and  me- 
chanics engaged  or  to  be  engaged  in  the  work  of  manufac- 
turing the  ammunition  named  herein." 

It  is  to  the  latter  amendment  that  you  refer,  and  your 
specific  inquiry  is,  whether  its  provisions  should  be  con- 
strued so  as  to  restrict  their  application  to  labor  exerted  in 
the  production  of  the  articles  purchased  from  the  appro- 
priations affected  by  the  proviso. 

In  the  opinion  of  October  3,  1912  (29  Op.  534),  to  the 
Secretary  of  the  Navy,  to  which  you  refer,  a  similar  ques- 
tion was  submitted  involving  the  construction  of  the  com- 
prehensive eight-hour  act  of  June  19,  1912.  That  act 
limited  the  eight-hour  requirement  to  work  "  contemplated 
by  the  contract "  with  the  Government,  and  provided  that 
laborers  and  mechanics  should  not  be  required  or  permitted 
to  work  more  than  eight  hours  in  any  one  calendar  day 
''^upon  9uch  work^'*  It  was  held,  accordingly,  that  the 
eight-hour  limitation  of  that  act  only  applied  to  Govern- 
ment work  and  not  to  work  done  for  private  individuals, 
and  that,  consequently*  a  laborer  or  mechanic  could  work 
more  than  eight  hours  a  day,  provided  the  time  spent  on 
Government  work  did  not  aggregate  more  than  eight  hours. 

The  eight-hour  provisions  of  the  fortification  act  relating 
to  cannon  and  ammunition  do  not  contain  the  specific  lan- 
guage "  upon  such  work  "  of  the  act  of  June  19,  1912,  but 
merely  limit  the  eight-hour  requirement,  in  the  one  ease  to 
"  employees,  laborers,  and  mechanics  engaged  or  to  be  en- 
gaged in  the  work  of  construction  of  the  cannon  named 
herein,"  and,  in  the  other,  to  "  employees,  laborers,  and 
mechanics  engaged  or  to  be  engaged  in  the  work  of  manu- 
facturing the  ammunition  named  herein,"  so  that  the 
opinion  of  October  3,  1912,  supra^  does  not  necessarily 
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apply.  In  other  words,  the  language  in  the  fortification 
act  quoted  above  does  not  necessarily  mean  ^'  while  engaged 
in  the  construction  of  the  cannon  or  while  manufacturing 
the  ammunition  "  but  may  merely  denote  the  class  of  em- 
ployees, etc.,  to  which  the  act  extends,  and  may  act  upon 
that  class,  so  defined,  in  a  way  to  establish  a  complete  eight- 
hour  workday  as  to  it.  Nevertheless,  it  is  not  an  extreme 
presumption  that  Congress  did  not  intend  to  establish  one 
rule  for  all  Government  contracts  generally,  and  another 
for  contracts  relating  to  cannon  and  ammunition,  and  the 
debates  in  the  House  on  the  fortification  bill  (Cong.  Bee., 
62d  Cong.,  2d  sess.,  vol.  48,  pp.  2487,  2511)  show  clearly 
that  members  supposed  they  were  simply  applying  to  can- 
non and  ammunition  the  principles  of  the  act  approved 
June  19,  1912,  which  had  recently  passed  the  House,  and 
was  then  pending  in  the  Senate. 

A  consideration  of  the  history  of  eight-hour  legislation 
by  Congress  leads  to  the  conclujsion  that  all  of  this  legisla- 
tion, including  the  fortification  act  of  June  6,  1912,  is  con- 
fined to  Government  work  and  does  not  and  was  not  in- 
tended to  aflPect  work  done  on  private  contracts. 

The  first  act  relating  to  the  subject  was  that  of  June  25, 
1868  (Eev.  Stat.  sec.  3738),  which  provided: 

"  Eight  hours  shall  constitute  a  day's  work  for  all 
laborers,  workmen,  and  mechanics  who  may  be  employed 
by  or  on  behalf  of  the  Government  of  the  United  States." 

This  act  applied  to  persons  employed  by  the  Government, 
not  to  those  employed  by  independent  contractors  ( United 
States  V.  Driscoll^  96  U.  S.  421) ,  and  it  may  be  assumed  did 
not  attempt  to  regulate  their  hours  of  labor,  except  when 
employed  on  Government  work.  Yet  the  language  used 
in  the  act  is  capable  of  the  same  construction  which  has  been 
suggested  above  as  to  the  language  of  the  fortification  act. 
The  words  "  employed  by  or  on  behalf  of  the  Government 
of  the  United  States  "  may  mean  "  while  employed,"  etc.. 
or  may  simply  denote  the  class  for  which,  however  em- 
ployed, an  eight-hour  workday  is  constituted.  It  is  evi- 
dent, however,  that  the  act  has  always  been  deemed  by  those 
persons  before  whom  it  has  come  to  be  confined  to  Govern- 
ment work.     (14  Op.  37;  18  Ibid.  389;  United  States  v. 
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Martin^  94  U.  S.  400;  United  States  v.  DriscoU,  96  XT.  S. 
421.) 

The  act  of  June  25,  1868,  was  defective  in  two  respects: 
First,  it  provided  no  penalty.  Second,  it  did  not  extend 
to  the  case  of  Government  work  done  by  independent  con- 
tractors, which  was  estimated  to  be  75  per  cent  of  the  total. 
Consequently  the  act  of  August  1, 1892  (27  Stat.  840) ,  was 
passed,  which  strengthened  the  eight-hour  provision  in  its 
application  to  laborers  and  mechanics  employed  by  the 
United  States,  and  extended  the  provision  to  laborers  or 
mechanics  employed  "  by  any  contractor  or  subcontractor 
upon  any  of  the  public  works  of  the  United  States?^ 

As  remarked  above  of  the  act  of  June  25,  1868,  the  lan- 
guage of  this  later  act  of  1892  is  capable  of  the  construction 
that  it  applies  to  the  laborers  only  while  employed  upon 
any  of  the  public  works  of  the  United  States,  or  that  it 
merely  denotes  a  class  and  establishes  as  to  that  class  a 
complete  eight-hour  workday  however  employed. 

The  latter  construction,  however,  was  evidently  not  in 
the  mind  of  Congress,  which  only  contemplated  an  inclu- 
sion of  additional  Government  work,  not  a  regulation  of 
hours  of  labor  on  private  contracts. 

The  House  report  upon  the  act  contained  the  following 
passages  (H.  R.  Kept.  No.  1267,  52d  Cong.,  1st  sess.,  pp.  1, 
6,  and  7) : 

"  The  principle  embraced  in  these  measures  and  in  the 
substitute  herewith  submitted  is  not  new  nor  without  the 
sanction  of  precedent.  The  authority  of  the  Government, 
by  law,  to  regulate  and  limit  the  hours  of  service  of  those 
in  the  immediate  and  direct  employment  of  the  Government 
is  undisputed,  nor  is  it  contended  that  no  authority  exists 
in  the  Government  that  may  be  exercised  to  restrict  and 
limit  the  hours  that  laborers  may  be  employed  upon  the 
works  of  the  Government  under  the  employment  of  con- 
tractors for  the  doing  of  such  works. 

***** 

"  It  will  be  urged  that  the  measure  ought  not  to  extend 
to  laborers  and  mechanics  in  the  employ  of  contractors  and 
subcontractors  with  the  Government,  but  should  be  limited 
to  direct  employments  by  the  Government.    When  it  is  con- 
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sidered  that  the  purpose  of  Federal  legislation  oa  this  sub 
ject  is  to  lend  the  influence  and  example  of  this  Governmeut 
to  the  authorities  of  States  and  municipalities,  having  a 
broader  scope  of  jurisdiction  in  which  to  make  the  prin- 
ciple applicable ;  and  when  it  is  further  considered  that  all 
the  work  of  the  Government  in  the  construction  of  public 
buildings  and  75  per  cent  of  all  other  work  of  the  Govern- 
ment, including  river  and  harbor  work,  is  now  done  by  con- 
tract, and  that  if  it  was  the  desire  of  officials  to  evade  the 
law  every  work,  no  matter  how  small,  might  be  let  by  con- 
tract, the  law  would  be  a  dead  letter  when  enacted.  If  we 
wish  by  the  example  of  this  Government  to  make  the  appli- 
cation of  the  principle  universal,  we  must  ourselves  extend 
it  to  the  limit  of  the  scope  of  our  jurisdiction. 

"  •  •  *  It  will  be  contended  by  those  who  oppose  any 
and  all  legislation  upon  this  subject  that  the  Government 
has  no  authority  to  prohibit  the  citizen  from  making  what 
contract  he  may  please  concerning  his  personal  service; 
that  such  provision  is  an  unwarranted  infringement  of  the 
natural  rights  of  the  citizen.  Whatever  might  be  the  force 
of  such  argument,  if  the  law  was  intended  to  affect  con- 
tracts for  service  between  individual  citizens  and  relating  to 
private  work,  we  do  not  think  the  position  is  at  all  tenable 
when  urged  against  this  measure. 

"  The  citizen  has  no  natural  right  to  demand  any  work 
from  the  Government,  and  if  he  obtains  such  work  he  must 
obtain  it  upon  such  terms  as  the  Government  sees  fit  to 
impose.  As  to  its  own  work  the  Government  has  a  lawful 
right  to  say  that  laborers  thereon  shall  be  employed  for 
only  one  hour  in  the  day,  as  it  may  lawfully  provide  that 
such  laborer  shall  work  any  given  number  of  hours;  it  can 
not  compel  the  citizen  to  enter  its  employ,  but  it  may  pre- 
scribe the  terms  upon  which  he  shall  enter,  if  at  all.  Nor 
in  any  view  is  such  provision  an  unwarranted  interference 
with  the  natural  rights  of  the  citizen.  If  the  objection 
were  tenable,  then  the  whole  fabric  of  legislation  looking 
tc  the  regulation  of  the  hours  of  labor  would  fall  to  the 
ground.'* 
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In  the  debate  in  the  House  Mr.  Buchanan,  of  New  Jersey, 
said  (Cong.  Rec.,  62d  Cong.,  1st  sess.,  vol.  23,  p,  5727) : 

"  We  are  not  laying  down  in  this  Congress  a  law  for  the 
whole  industrial  world.  Our  jurisdiction  is  limited.  We 
can  not  legislate  for  the  States.  The  States  are  rapidly 
legislating  for  themselves,  and  all  in  one  direction.  But 
we  can  say,  in  our  position  as  national  legislators,  that  this 
Government  of  ours,  in  its  relations  to  its  labor,  shall 
observe  the  conditions  of  which  I  have  spoken.  So  far  as 
its  employment  is  concerned  an  eight-hour  day  shall  obtain. 
That  is  all  that  this  bill  seeks  to  do;  and  to  do  less  than 
this  is  to  do  violence  to  humanity  itself." 

Mr.  McKinney  said  (abid.  6727) : 

"Mr.  Speaker,  several  gentlemen  who  have  argued 
against  this  measure  have  been  assuming  what  is  not  con- 
templated by  the  bill.  It  should  be  understood  by  every 
Member  of  this  House  that  we  are  legislating  only  with 
regard  to  employers  of  labor  on  Government  work.  As 
regards  the  results  upon  the  general  labor  of  the  country 
outside  of  Government  employment,  that  is  a  matter  with 
which  we  have  nothing  to  do." 

Mr.  Mutchler,  in  opposing  the  bill,  assumed  that  laborers 
in  the  same  plant  would  be  engaged  on  Government  work 
for  eight  hours  and  on  work  for  private  individuals  for 
an  additional  time,  and  called  attention  to  the  confusion 
which  would  be  thus  caused  (ibid.  5729). 

In  passing  upon  all  the  questions  which  have  arisen  under 
the  act  of  August  1,  1892,  the  Attorneys  General,  so  far  as 
I  am  aware,  have  never  considered  that  that  act  established 
an  eight-hour  workday  except  for  Government  work,  and 
Judge  Hanford  expressly  charged  the  jury  to  that  effect  in 
Vmted  States  v.  Jefferson  (60  Fed.  736,  737). 

The  act  of  1892,  and  similar  acts,  have  been  sustained  by 
the  courts  on  the  theory,  apparently,  that  they  apply  only 
to  laborers,  etc.,  while  engaged  on  public  work,  and  it  is 
not  to  be  presumed,  without  vei;y  clear  language,  that  Con- 
gi-ess  intended  to  invade  a  field  more  appropriate  for  Statue 
action. 
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In  Atkin  v.  Kansas  (191  U.  S.  207,  224),  the  court 
summed  up  its  conclusion  sustaining  the  constitutionality 
of  the  Kansas  act  as  follows : 

*****  We  rest  our  decision  upon  the  broad  groimd 
that  the  work  being  of  a  public  character,  absolutely  under 
the  control  of  the  State  and  its  municipal  agents  acting  by 
its  authority,  it  is  for  the  State  to  prescribe  the  conditions 
under  which  it  will  permit  work  of  that  kind  to  be  done. 
Its  action  touching  such  a  matter  is  final  so  long  as  it  does 
not,  by  its  regulations,  infringe  the  personal  rights  of 
others ;  and  that  has  not  been  done.'' 

In  the  opinion  of  the  Justices  (208  Mass.  619,  623),  the 
court  gave  the  following  reasons  for  sustaining  a  similar 
act  of  the  Legislature  of  Massachusetts : 

"  *  *  *  because  it  is  in  the  power  of  the  proprietor 
of  a  business  to  prescribe  the  methods  in  accordance  with 
which  it  shall  be  conducted.  This  conclusion  is  supported 
by  Atkin  v.  Kansas,  191  U.  S.  207." 

In  Ellis  V.  United  States  (206  U.  S.  246,  255,  256),  the 
court  sustained  the  act  of  August  1, 1892,  upon  the  grounds 
stated  in  Atkin  v.  Kansas,  supra,  and  added: 

"  *  *  *  Congress,  as  incident  to  its  power  to  author- 
ize and  enforce  contracts  for  public  works,  may  require 
that  they  shall  be  carried  out  only  in  a  way  consistent  with 
its  views  of  public  policy,  and  may  punish  a  departure 
from  that  way.  It  is  true  that  it  has  not  the  general  power 
of  legislation  possessed  by  the  legislatures  of  the  States, 
and  it  may  be  true  that  the  object  of  this  law  is  of  a  kind 
not  subject  to  its  general  control.  But  the  power  that  it 
has  over  the  mode  in  which  contracts  with  the  United 
States  shall  be  performed  can  not  be  limited  by  a  specula- 
tion as  to  motives." 

To  the  same  effect  is  the  language  of  Attorney  General 
Moody  in  25  Op.  441,  444,  and  that  these  views  are  also 
operative  in  Congress  is  shown  by  the  Senate  Keport  No. 
2321,  Fifty-seventh  Congress,  second  session,  quoted  in  29 
Op.  536  et  seq. 

Other  Federal  statutes  relating  to  eight-hour  labor  are 
noticed  in  29  Op.  372,  373,  and  it  is  only  necessary  to  refer 
briefly  to  the  naval  appropriation  acts  of  June  24,  1910 
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(36  Stat.  605,  628),  and  of  March  4,  1911  (36  Stat.  1288). 
The  former  merely  extended  the  provisions  of  the  act  of 
August  1,  1892,  to  contracts  for  the  construction  of  naval 
vessels,  to  meet  a  ruling  of  the  Attorney  General  that  naval 
vessels,  where  the  title  has  not  passed  to  the  United  States, 
were  not  "  public  works  "  within  the  meaning  of  the  act  of 
August  1, 1892  (28  Op.  358,  860,  361). 

The  appropriation  act  of  March  4,  1911,  supra,  adopted 
a  different  wording,  which  is  similar  to  that  in  the  para- 
graph of  the  fortification  act  now  under  consideration.  It 
required  the  establishment  of  an  eight-hour  workday  "  for 
»11  employees,  laborers,  and  mechanics  engaged,  or  to  be 
engaged,  in  the  construction  of  the  vessels  named  herein." 
This  change  of  language,  however,  had  no  further  purpose 
than  to  include  those  persons  fabricating  the  parts  of  the 
vessel  away  from  its  situs,  and  to  extend  to  them  the  bene- 
fits of  the  act  of  August  1, 1892  (29  Op.  284). 

There  is  no  evidence  that  Congress  intended  to  go  be- 
yond the  time  employed  in  the  work  of  constructing  the 
vessel  and  to  regulate  the  hours  of  labor  outside  of  that 
period.    (See  29  Op.  35.) 

In  the  opinion  to  the  Secretary  of  the  Navy  on  Decem- 
ber 21, 1911  (29  Op.  279),  it  was  held  that  the  above-men- 
tioned act  of  March  4,  1911,  prohibited  the  labor  of  em- 
ployees, etc.,  more  than  eight  hours  in  any  one  calendar 
day  in  the  construction  of  tJie  vessels^  but  there  is  no  inti- 
mation in  that  opinion  that  the  eight-hour  provision  ex- 
tended to  anything  but  Government  work.  On  the  con- 
trary, the  care  that  was  taken  to  define  what  employees, 
etc.,  could  be  said  to  be  engaged  in  the  "  construction  of 
said  vessels"  shows  that  the  opinion  was  limited  to  em- 
ployees, etc.,  while  engaged  in  work  for  the  Government. 

Answering  your  inquiry,  therefore,  the  construction 
placed  by  me  upon  the  act  of  June  19,  1912,  relative  to 
Government  contracts  is  applicable  to  the  fortification  act 
of  June  6,  1912.  The  provision  contained  in  that  act  rela- 
tive to  the  eight-hour  law  applies  only  to  employees, 
laborers,  and  mechanics  while  engaged  in  the  work  of 
manufacturing  the  ammunition  named  therein,  and  does 
not  establish  any  general  rule  governing  the  employees  of 
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the  contractor  beyond  their  occupation  in  carrying  out  the 
work  embraced  in  the  contract  with  the  Government 
Bespectfully, 

GEORGE  W.  WICKERSHAM. 

The  Secbetary  of  War. 


EIGHT-HOUR  LAW— ARTICLES  OF  PRINTING  AND  BINDINO 

PRODUCTION. 

Contracts  for  the  purchase  of  the  articles  used  in  printing  and  bind- 
ing production  herein  enumerated  are  excepted  from  the  operation 
of  the  eight-hour  law  of  June  19,  1912  (37  Stat  137),  being  such 
articles  as  are  usually  bought  In  open  market  and  In  some  in- 
stances being  also  classed  as  supplies  for  the  Government 

Department  of  Justice, 

January  21^  1913. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  9th  instant,  inclosing  a  letter  from  the  Public 
Printer  and  requesting  an  opinion  as  to  the  application  of 
the  act  of  June  19,  1912  (37  Stat.  137),  regulating  the 
hours  of  labor  on  Government  work  to  certain  contracts. 

The  specific  questions  submitted  are  as  follows : 

"  1.  Do  the  provisions  of  the  act  apply  to  contracts  for 
the  purchase  of  paper  manufactured  according  to  the  stand- 
ard of  quality  fixed  upon  by  the  Joint  Committee  on  Print- 
ing for  the  public  printing  and  binding? 

"2.  Do  the  provisions  of  the  act  apply  to  contracts  for 
the  purchase  of  bookbinding  leathers,  bookcloths,  canvas, 
duck,  drilling,  corduroy,  gold  leaf,  aluminum  leaf,  thread, 
twine,  stitching-machinery  wire,  glue,  marbler's  colors, 
printing  inks,  refined  lead,  tin,  antimony,  copper  battery 
plates,  tin  foil,  chemicals,  cotton  cloth,  belts,  varnish,  lin- 
seed oil,  cartons  or  containers  for  packing  postal  cards, 
paper  boxes,  and  such  other  similar  articles  used  in  print- 
ing and  binding  production  as  may  be  required  from  time 
to  time  in  the  process  of  manufacture? 

"  3.  Do  the  provisions  of  the  act  apply  to  the  reproduc- 
tion of  maps,  drawings,  photographs,  etc.,  by  photolitbo- 
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graph,  lithograph,  photo-engraving,  or  other  processes  as 
may  be  required  frooi  time  to  time  and  ordered  by  the 
Public  Printer  in  the  open  market  or  under  formal  con- 
tracts for  use  in  Government  publications? 

"  4.  Do  the  provisions  of  the  act  apply  to  purchases  made 
b}'  the  Public  Printer,  in  the  open  market  or  imder  formal 
contracts,  of  printing  and  binding  machinery  generally 
manufactured  for  sale  commercially  or  specially  built  upon 
specifications  prepared  for  meeting  a  particular  method  of 
production  for  the  Grovernment  Printing  Office?" 

In  my  opinion,  all  the  contracts  referred  to  in  said  ques- 
tions are  excepted  from  the  purview  of  section  1  of  said  act 
by  section  2  thereof,  which  provides,  in  part,  as  follows: 

"  Sec.  2.  That  nothing  in  this  act  shall  apply  to  contracts 
for  transportation  by  land  or  water,  or  for  the  transmis- 
sion of  intelligence,  or  for  the  purchase  of  supplies  by  the 
Government,  whether  manufactured  to  conform  to  particu- 
lar specifications  or  not,  or  for  such  materials  or  articles 
as  may  usually  be  bought  in  open  market,  except  armor  and 
armor  plate,  whether  made  to  conform  to  particular  speci- 
fications or  not,  or  to  the  construction  or  repair  of 
levees  or  revetments  necessary  for  protection  against 
floods  or  overflows  on  the  navigable  waters  of  the  United 
States:     *     *     * " 

It  is  my  judgment  that  the  contracts  referred  to  in  ques- 
tion 4  are  ^^for  such  materials  or  articles  as  may  usually 
be  bought  in  open  market,"  and  that  the  contracts  referred 
to  in  questions  1,  2,  and  3  are  of  the  same  class  and  are  also 
'•  for  the  purchase  of  supplies  by  the  Government" 

As  said  in  the  opinion  of  October  3, 1912,  to  the  Secretary 
of  the  Navy  (29  Op.  534,  543)  the  terms  "supplies"  and 
"such  materials  or  articles  as  may  usually  be  bought  in 
open  market,"  are,  in  a  sense,  synonymous.  The  latter 
term,  however,  appears  to  be  the  larger,  including  sup- 
plies and  something  more.  In  the  construction  of  either 
term,  however,  any  article  or  material  which  can  fairly  be 
said  to  be  Included,  in  its  ordinary  condition,  within  the 
class  of  supplies,  or  articles  which  may  usually  be  bought 
in  open  market,  is  excepted  from  the  operation  of  the  act. 
no  matter  if  it  may  differ  in  particulars  from  other  mem 
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bers  of  the  class  by  reason  of  the  requirements  of  the  speci- 
fications under  which  it  is  contracted  for.  The  exceptions 
can  have  no  other  meaning  and  were  enacted  for  this  very 
purpose.  For  instance,  paper,  in  its  ordinary  state,  evi 
dently  belongs  to  the  class  of  "  supplies,"  and  it  is  not  with- 
drawn therefrom  because  "  manufactured  according  to  the 
standard  of  quality  fixed  upon  by  the  Joint  Committee  on 
Printing." 

Printing  presses  are  articles  such  as  may  ordinarily  be 
bought  in  open  market,  and  they  do  not  cease  to  be  printing 
presses  because  made  to  meet  peculiar  needs.  They  still 
remain  in  the  excepted  class,  differing  from  their  fellows  in 
the  class  only  because  "made  to  conform  to  particular 
specifications." 

Certain  debates  in  the  House  on  this  subject  are  quoted 
in  29  Op.  534,  aupra^  at  pages  539  to  542.  In  addition,  I 
quote  the  following  pertinent  remarks  by  Members  of  the 
House  on  this  subject,  it  being  premised  that  Mr.  Wilson, 
of  Pennsylvania,  was  in  charge  of  the  bill  for  the  Commit- 
tee on  Labor : 

"Mr.  Madden.  Will  the  gentleman  be  kind  enough  to 
explain  what  the  phrase  '  usually  obtained  in  the  open 
market '  would  mean,  as  he  understands  it  ? 

"Mr.  Wilson  of  Pennsylvania.  Mr.  Speaker,  the  term 
must  of  necessity  be  indefinite  in  order  to  accomplish  the 
purpose  and  to  leave  as  a  matter  of  administration  the  ac- 
complishment of  that  purpose.  In  the  purchase  of  sup- 
plies, for  instance,  contracts  for  which  the  Government 
enters  into,  it  is  an  impossibility  to  follow  those  things  back 
to  the  original  source  of  their  production  in  many  cases 
and  yet  they  may  usually  be  bought  in  the  open  market. 
It  would  be  difficult  to  specify  in  a  bill  just  the  number  of 
articles  and  the  kind  of  articles  that  would  be  included  in 
that  kind  of  a  condition,  and  it  can  only  be  left  as  a  matter 
of  administration,  unless  you  propose  to  include  the  pro- 
duction of  all  supplies  in  an  eight-hour  proviso,  which  is 
not  the  intent  or  purpose  of  the  committee. 

"Mr.  Madden.  Let  me  put  a  concrete  question  to  tha 
gentleman  and  ask  him  to  explain  it.  Suppose  that  the 
gentleman  himself  entered  into  a  contract  with  the  Govern- 
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ment  of  the  United  States  to  build  any  kind  of  a  structure, 
say,  and  in  the  course  of  the  erection  of  the  structure  which 
he  entered  into  a  contract  to  erect  he  required  the  use  of  a 
large  amount  of  lumber.  Would  the  purchase  of  that  lum- 
ber be  permitted  under  this  contract  unless  the  lumber  was 
produced  under  the  eight-hour  day  ? 

"Mr.  WiusoN  of  Pennsylvania.  In  my  judgment  that 
matter  would  be  left  purely  as  a  question  of  administra- 
tion. It  is  not  specifically  provided  in  this  measure  that  it 
should  include  the  lumber,  as  suggested  by  the  gentleman 
from  Illinois.  It  would  be  a  matter  that  would  be  deter- 
mined by  the  administration  in  making  its  contract.  [Con. 
Rec,  62d  Cong.,  2d  sess.,  vol.  48,  p.  381.] 

***** 

"  Mr.  Madden.  I  take  it  the  intention  is  that  raw  mate- 
rial which  enters  into  the  construction  of  a  building  would 
be  considered  as  materials  which  could  be  bought  on  the 
open  market. 

"Mr.  Wilson  of  Pennsylvania.  In  a  general  way  thai 
would  be  my  construction. 

"  Mr.  Madden.  And  finished  material  made  from  the  raw 
material  would  be  required  to  be  made  under  the  provi- 
sions of  this  bill. 

"Mr.  Wilson  of  Pennsylvania.  I  did  not  quite  catch 
that. 

"Mr.  Madden.  Finished  materials,  materials  which 
would  require  mechanical  work  after  the  raw  material  had 
been  purchased,  would  not  enter  into  the  construction  of  a 
building  at  all  except  under  this  bill. 

"  Mr.  WiusoN  of  Pennsylvania.  I  should  judge  so. 

"  Mr.  Madden.  Suppose,  for  example,  a  man  had  a  con- 
tract to  construct  a  building  which  would  require  a  lot 
of  rough  stone  or  brick  and  also  a  lot  of  cut  stone  finished. 
He  could  go  out  in  the  open  market,  or  anybody  could,  and 
buy  the  raw  material,  and  he  could  get  it  in  the  open 
market,  but  he  could  not  go  into  the  market  and  buy  the 
finished  material,  the  dressed  material,  because  dressed  ma- 
terial would  have  to  be  made  in  accordance  with  the  pro- 
visions of  the  specifications  under  the  contract;  so  that  I 
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take  it  that  the  bill  would  require  the  finished  mat-erial  to 
be  made  in  accordance  with  the  provisions  of  this  law, 
while  the  rough  material  which  might  enter  into  the  con- 
struction of  a  building  would  not  be  so  required. 

"  Mr.  Wn-SON  of  Pennsylvania.  My  judgment  is  that 
finished  material  wovld  he  siTnply  m^aterial  they  have 
bought  in  the  open  market  under  certain  specifications^  mid 
it  wofdd  be  exem^pt  from  the  operation  under  this  clause 
of  the  bill    [Ibid.  382.] 

•  •  •  «  • 

"  Mr.  Cannon.  ♦  *  ♦  Now,  as  I  understand  it,  under 
the  provisions  of  the  bill  the  doors  of  a  public  building,  the 
cornices,  the  tiling  that  would  cover  it,  might  conform  to 
particular  specifications  and  not  be  subject  to  the  eight- 
hour  law,  if  I  understand  the  provisions  of  the  bill.  Am  I 
right  ? 

"  Mr.  Wilson  of  Pennsylvania.  If  they  are  of  that  nature 
that  they  could  usually  be  bought  in  the  open  market,  then 
they  would  not  be  required  to  conform  to  this  eight-hour 
proviso,  but  if  they  are  of  the  nature  that  they  can  not 
usually  be  bought  in  the  open  market,  then  they  would  be 
required  to  comply  with  the  provisions  of  the  law. 

"  Mr.  Hughes  of  New  Jersey.  ♦  ♦  ♦  When  you  say 
that  any  work  that  is  to  be  done  by  the  Government  shall 
be  done  according  to  an  eight-hour  day,  then  you  enter 
upon  a  field  which  is  absolutely  amazing  in  its  scope.  The 
Government  has  stationery  made  for  it,  has  pencils  made 
for  it,  and  purchases  pens,  chairs,  carpets,  cuspidors — prac- 
tically everything  that  anybody  purchases.  It  became  ob- 
vious to  the  friends  of  this  legislation  that  some  sort  of  a 
limitation  must  be  put  on  the  application  of  this  law  so  far 
as  the  purchases  by  the  Government  are  concerned.  That 
particular  exception  was  drawn,  as  I  recollect  it  now,  by  a 
gentleman  named  Andrew  Faruseth,  and,  as  I  read  it  and 
as  I  think  its  author  intended  it,  it  excepts  practically 
everything  that  is  of  such  a  character  as  to  make  the  appli- 
cation of  the  law  to  it  impossible.  By  putting  a  limitation 
on  the  exception  itself  they  have  taken  from  without  the 
exception  armor  plate.    /  think  that  anything  practicaUy 
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that  the  Government  ordinarily  buys  can  he  bought  in  th( 

open  market  ani  made  to  conform  to  particular  specifico- 

tionSj  and  does  not  coToe  within  the  provisions  of  this 

Jaw.    *    *    * 

•  *  *  •  i» 

"  Mr.  Hughes  of  New  Jersey.  *  ♦  •  Great  objection 
was  made  by  gentlemen  coming  before  the  committee  that 
if  this  law  was  to  apply  to  the  purchase  of  supplies  the 
Grovemment  could  not  buy  canned  tomatoes  or  canned 
peaches  or  pears  for  its  soldiers  unless  the  tomatoes, 
peaches,  and  pears  had  been  canned  under  the  eight-hour 
law ;  that  the  Government  could  not  purchase  uniforms  for 
soldiers  unless  the  cloth  had  been  manufactured  under  the 
terms  and  provisions  of  the  eight-hour  law.  And  the 
friends  of  the  legislation  realized  that  such  interpretations, 
which  perhaps  were  correct  interpretations,  of  the  proposed 
language,  would  make  the  law  ridiculous.  And  they  real- 
ized that  this  law  in  order  to  operate  at  ail  must  be  made 
to  operate  within  very  narrow  limits.  As  I  say^  when  they 
put  this  exception  in  the  bill  it  practically  shut  of  from 
the  operations  of  the  act  nearly  everything  that  the  Gov- 
ernment is  called  upon  ordinarily  to  purchase.  However, 
they  retained  the  right  to  have  this  law  apply  to  armor 
plate^  and^  in  my  judgment^  with  the  exception  of  armor 
plate^  battleships^  and  things  of  that  character  there  is 
nothing  that  the  Government  can  purchase  and  apply  the 
operation  of  this  law  to  in  that  section. 

^  Mr.  Cankok.  Or  a  subcontractor,  in  the  making  of 
brick  or  doors  or  tile,  can  make  them  without  violating  the 
law. 

"Mr.  Hughes  of  New  Jersey.  Exactly.  Made  to  con- 
form to  particular  specification.''    [Ibid  pp.  382,  383.] 

Mr.  Hughes,  of  New  Jersey,  then  quoted  from  the  me?^- 
sage  of  the  President  of  December  6,  1910,  as  follows: 

"  It  seems  to  me  from  the  past  history  that  the  Govern- 
ment has  been  committed  to  a  policy  of  encouraging  the 
limitation  of  the  day's  work  to  eight  hours  in  all  works  of 
construction  initiated  by  itself,  and  it  seems  to  me  illogical 
to  maintain  a  differerce  between  Government  work  done  on 
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Government  soil  and  Government  work  done  in  a  private 
establishment,  when  the  work  is  of  such  large  dimensions 
and  involves  the  expenditure  of  much  labor  for  a  consid- 
erable periodj  so  that  the  private  m/inufacturer  may  adjtist 
himself  and  his  establishment  to  the  special  terms  of  em- 
ployment that  he  must  make  with  his  workmen  for  this 
particular  job.  To  require^  however^  that  every  small  con- 
tract of  manufacture  entered  into  by  the  Government 
should  be  carried  out  by  the  contractor  with  m^en  working 
at  eight  hours  would  be  to  impose  an  intolerable  burden 
upon  the  Government  by  limiUng  its  sources  of  supply  and 
excluding  altogether  the  great  majority  of  those  who  would 
otherwise  compete  for  its  business. 

"  Mr.  Kendall.  Will  the  gentleman  yield  for  a  question  ? 

"  Mr.  Hughes  of  New  Jersey.  Certainly. 

"Mr.  EisNDALL.  These  are  exceptions  which  the  Presi- 
dent has  stated  are  incorporated  in  the  bill? 

"Mr.  Hughes  of  New  Jersey.  These  are  the  exceptions 
that  have  been  in  all  proposed  labor  bills  since  I  have  been 
in  Congress. 

"  Mr*  Ejbndall.  And  they  are  now  at  present  in  this  bill. 

^^tAi.  Hughes  of  New  Jersey.  They  are  at  present  in 
this  bill.    •     •     * "     [Ibid.  384,  385.] 

It  will  be  seen  from  this  that  the  intent  of  the  excep- 
tions under  consideration  was  to  exclude  from  the  opera- 
tion of  the  act  all  ordinary  contracts  of  the  Government, 
including  within  the  act  only  those  contracts  of  a  character 
which  will  permit  the  contractor,  as  a  practical  matter,  to 
adjust  his  plant  or  force  to  the  basis  of  an  eight-hour  work- 
day, and  thus,  on  the  one  hand,  render  the  law  eflPective 
and,  on  the  other,  allow  the  Government  the  benefit  of 
large,  open  competition  in  the  letting  of  contracts. 
Respectfully, 

GEORGE  W.  WICKERSHAM. 

The  Pbesidbnt. 
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EIGHT-HOUR  LAW— CONSTRUCTION  OF  PUBLIC  BUILDINGS. 

The  elght-bour  workday  restriction  of  the  act  of  June  19,  1912  (87 
Stat  1B7),  known  aB  the  eight-hour  law,  applies  to  the  employ- 
ment of  labor  on  the  work  contemplated  by  the  contract,  and  it 
iB  Immaterial  by  whom  the  labor  is  employed,  whether  by  a  con- 
tractor, subcontractor,  or  sub-subcontractor. 

Contracts  excepted  from  the  operation  of  the  eight-hour  law  need 
not  contain  the  eight-hour  stipulation. 

Whei  contracts  are  made  by  letters  of  proposal  and  acceptance,  the 
latter  should  contain  the  eight-hour  stipulation. 

Contracts  for  the  purchase  of  the  materials  and  articles  entering 
into  the  construction  of  public  buildings  herein  enumerated  are 
excepted  from  the  proTlsions  of  the  eight-hour  law. 

(Opinion  of  January  21.  1913  (30  Op.  24),  followed.) 

Department  of  Justice, 

January  22^  1913. 

Snr:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  7th  instant,  inclosing  copies  of  opinions  ren- 
dered by  the  Solicitor  of  the  Treasury  December  11  and  17 
last,  in  reference  to  the  application  of  the  act  of  June  19, 
1912  (37  Stat.  137),  regulating  the  hours  of  labor  on  Gov- 
ernment work,  to  contracts  let  by  your  Department  for  the 
construction  of  public  buildings. 

You  ask  to  be  advised  whether  I  concur  in  the  views 
expressed  by  the  Solicitor  of  the  Treasury;  and,  if  not, 
what  my  opinion  is  upon  the  questions  submitted. 

Referring  to  your  letter  to  the  Solicitor  of  December  11 
last,  as  containing  the  matters  on  which  you  seek  an  opin- 
ion, your  questions  are,  first : 

"Does  the  term  subcontractor,  as  employed  in  said  act 
of  June  19, 1912,  refer  to  the  person,  firm  or  corporation  in 
direct  contractual  relations  with  the  contractor,  or  does  it 
embrace  as  well  subcontractors  of  such  subcontractors,  and 
so  on  indefinitely?  " 

The  act  of  June  19, 1912,  provides,  in  so  far  as  pertinent 
to  this  matter,  as  follows : 

**•  •  •  That  ever  contract  hereafter  made  to  which 
the  United  States,  any  Territory,  or  the  District  of  Colum- 
bia is  a  party,  and  every  such  contract  made  for  or  on 
behalf  of  the  United  States,  or  any  Territory,  or  said  Dis- 
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trict,  which  may  require  or  involve  the  employment  oi 
laborers  or  mechanics  shall  contain  a  provision  that  no 
laborer  or  mechanic  doing  any  part  of  the  work  contem- 
plated by  the  contract^  in  the  employ  of  the  contractor  or 
any  subcontractor  contracting  for  any  part  of  said  work 
contemplated^  shall  be  required  or  permitted  to  work  more 
than  eight  hours  in  any  one  calendar  day  upon  such  work; 
and  every  such  contract  shall  stipulate  a  penalty  for  each 
violation  of  such  provision  in  such  contract  of  i&ve  dollars 
for  each  laborer  or  mechanic  for  every  calendar  day  in 
which  he  shall  be  required  or  permitted  to  labor  more  than 
eight  hours  upon  said  work;    ♦    *     *  » 

It  is  clear  that  the  above  enactment  is  aimed  at  the 
employment  of  labor  on  the  work  contemplated  by  the 
contract,  and  it  is  immaterial,  from  the  point  of  view  of 
the  general  purpose  of  the  statute,  by  whom  the  labor  is 
employed,  whetlier  by  a  contractor,  by  a  subcontractor,  or  by 
a  sub-subcontractor.  The  term  "  subcontractor  "  is  broad 
enough  to  cover  any  person  employing  labor  under  a  sub 
contract  on  the  work  contemplated  by  the  original  contract. 
If  the  contractor  for  the  erection  of  a  public  building 
should  sublet  the  entire  contract  to  another  who,  in  his 
turn,  should  sublet  the  entire  contract  to  a  third  person, 
the  employment  by  the  latter  of  laborers  for  more  than 
eight  hours  in  any  one  calendar  day  would  clearly,  in  my 
opinion,  violate  the  letter  and  the  spirit  of  the  statute. 

Your  second  question  is  as  follows : 

"  Is  it  required  that  all  contracts  involving  the  employ- 
ment of  laborers  or  mechanics  shall  contain  the  provision 
referred  to*  or  only  those  which  do  not  come  within  the 
exceptions  contained  in  said  act  ?  " 

While  the  first  section  of  the  act  provides  that  '^  every 
contract "  thereafter  made  for  or  on  behalf  of  the  United 
States  shall  contain  the  stipulation  as  to  eight-hour  labor, 
the  second  section  provides  "  that  nothing  in  this  act "  shall 
apply  to  contracts  within  the  classes  excepted  by  saij 
second  section.  Therefoi-e,  the  requirement  as  to  the  inser- 
tion in  the  contract  of  a  provision  as  to  eight-hour  labor 
does  not  apply  to  the  excepted  classes,  and  I  answer  your 
second  question  in  the  negative. 
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Your  third  question  is  as  follows : 

"Is  it  required  that  the  stipulation  referred  to  be  in- 
cluded in  letters  of  acceptance  when  informal  contracts — 
made  by  proposal  and  acceptance — are  entered  into  ?  " 

As  a  contract  made  by  letters  of  proposal  and  acceptance 
is  as  much  a  contract  as  a  formal  agreement,  I  answer  your 
third  question  in  the  affirmative. 

Your  fourth  question  is  as  follows : 

"  In  the  construction  and  equipment  of  public  buildings 
certain  articles  are  required  which  the  Department  has 
hitherto  contracted  to  have  manufactured  to  conform  to 
certain  specification  requirements,  but  which  articles,  in 
their  respective  classes,  can  be  purchased  in  the  open  mar- 
ket. For  instance,  lamp  standards  and  brackets.  These 
are  articles  of  common  use  and  can  be  purchased  in  the 
open  market,  but  this  Department  contracts  for  the  manu  • 
facture  of  such  as  it  requires,  from  drawings  prepared  by 
the  Department,  and  requires  the  contractor  to  agree  that 
he  will  not  make  for  any  other  customer  any  lamp  stand- 
ards or  brackets  from  these  drawings,  either  during  the 
continuance  of  his  contract  with  the  Government  or  after 
its  termination.  Again,  dynamos  and  engines  are  purchas- 
able in  the  open  market,  but  those  installed  in  public  build- 
ings while  they  resemble  in  appearance  the  dynamos  and 
engines  prepared  by  the  respective  manufacturers  and  are 
identical  with  those  to  be  had  in  the  open  market,  up  to  a 
certain  point  are,  in  certain  essentials,  required  to  be  con- 
structed on  lines  which  constitute  a  material  difference  in 
construction. 

"  Tiles  for  roofing,  terra  cotta,  bricks,  plaster,  are  among 
materials  which  can  be  purchased  in  the  open  market,  but 
might  happen  to  be  so  produced  as  to  be  intended  from  the 
very  commencement  of  the  manufacturing  process,  for  use 
in  connection  with  a  particular  Government  building  con- 
tract. Are  all  of  the  foregoing  classes  excluded  from  the 
provisions  of  the  act  of  June  19,  1912,  by  virtue  of  the 
exceptions  therein  contained  ? 

"  Structural  iron  and  steel  are  procurable  by  open-market 
purchase,  but  stock  materials  are  not  often  used  in  public 
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building  work.  On  the  contrary,  beams  are  rolled  and  col- 
umns fabricated  for  use  in  connection  with  a  particular 
building,  holes  drilled  for  the  rivets,  etc.  Again,  sash, 
doors,  moldings,  etc.,  are  procurable  in  the  open  market, 
but  generally  all  the  lumber  for  the  interior  filiish  of  a 
public  building  is  prepared  in  the  mill  of  a  subcontractor. 
Do  these  classes  of  material  come  within  the  operation  of 
the  law,  and  if  so,  is  the  law  applicable  to  any  stage  of 
manufacture  anterior  to  the  point  where  those  processes  are 
begun  which  destine  the  materials  for  use  in  connection 
with  the  Government  contract? 

"  It  is  thought  that  the  classes  of  materials  and  articles 
above  referred  to  afford  sufficient  illustration  so  that  if  you 
will  favor  the  Department  with  your  views,  it  will  be  pos- 
sible for  the  Department  to  apply  such  principles  as  you 
may  lay  down  to  the  other  materials  and  articles  entering 
into  the  construction  of  public  buildings." 

The  question  whether  contracts  for  the  purchase  of  such 
articles  as  those  referred  to  in  your  fourth  question  are 
within  the  classes  excepted  from  the  operation  of  the  first 
section  of  the  act  by  the  second  section  thereof,  as  being 
either  contracts  "  for  the  purchase  of  supplies  by  the  Gov- 
ernment, whether  manufactured  to  conform  to  particular 
specifications  or  not,"  or  "  for  such  materials  or  articles  as 
may  usually  be  bought  in  open  market,  *  *  •  whether 
made  to  conform  to  particular  specifications  or  not,"  is 
discussed  in  an  opinion  recently  rendered  to  the  President 
for  the  use  of  the  Public  Printer.  I  content  myself,  there- 
fore, with  handing  you  a  copy  of  that  opinion,  and  advis- 
ing you  that,  for  the  reasons  therem  stated,  contracts  for 
the  articles  or  materials  to  which  you  refer  are  all,  in  my 
judgment,  within  the  excepted  classes,  and  are,  therefore, 
not  subject  tp  the  provisions  of  section  1  of  the  act  of  June 
19,  1912. 

Respectfully, 

GEORGE  W.  WICKERSHAM. 

The  Secbbtaby  of  the  Treasubt. 
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CBNTKAL  BRANCH  UNION  PACIFIC  RAILROAD. 

With  respect  to  the  status  of  the  claim  of  the  United  States  against 
the  old  Central  Branch  Union  Pacific  Railroad,  now  constituting 
a  part  of  the  Missouri  Pacific  System,  on  account  of  the  subsidy 
bonds  issued  by  the  Government  in  aid  of  the  construction  of  tsaid 
road,  held: 

(1)  That  the  property  of  the  company  is  not  now  subject  to  a  first 
lien  in  favor  of  the  Government  to  secure  the  payment  of  the 
amounts  paid  by  the  United  States,  since  the  act  of  July  2,  1864, 
expressly  subordinated  the  lien  of  the  United  States  to  the  lien  of 
the  first-mortgage  bonds; 

(2)  That  the  Government  has  no  right  to  demand  the  annual  pay- 
ment of  5  per  cent  of  the  net  earnings  of  the  company,  because  the 
right  to  the  5  per  cent  of  the  net  earnings  was  intended  as  a 
security  and  sinking  fund  for  the  Government's  loan,  and,  there- 
fore,  its   existence   depends   upon   the   existence  of   the  debt; 

(3)  That  the  Government  has  no  right  to  withhold  the  entire  com- 
pensation earned  by  the  company  for  transportation  services; 

(4)  That  the  Government  still  has  the  right  to  retain  one-half  of 
this  compensation; 

(5)  That  the  Government  still  has  the  right  of  a  Junior  mortgagee 
to  redeem. 

Department  of  Justice, 

January  27^  191S. 

Sir:  Last  March  you  referred  to  me  a  letter  from  the 
Secretary  of  the  Treasury,  which  laid  before  you  the  results 
of  an  investigation,  in  a  report  made  to  him  by  the  Solic- 
itor of  the  Treasury,  on  the  present  status  of  the  claim  of 
the  United  States  against  the  Central  Branch  Union  Pacific 
Railroad  on  account  of  subsidy  bonds.  This  report  rec- 
ommended certain  action  to  be  taken,  based  upon  the  as- 
sumption that  the  Government  still  retains  a  first  lien  upon 
so  much  of  the  Missouri  Pacific  Railroad  as  is  embraced  in 
the  old  Central  Branch  Union  Pacific  Railroad,  being  the 
100  miles  of  road  extending  from  Atchison  to^  Waterville, 
Kans.,  on  account  of  the  subsidy  loan  in  the  form  of  bonds 
issued  and  paid  by  the  Government  to  aid  in  the  construc- 
tion of  said  road. 

I  have  had  this  opinion  and  the  questions  involved  in  it 
very  carefidly  studied  in  this  Department,  with  the  result 
that  we  are  unable  to  agree  with  the  conclusions  of  the 
Solicitor  of  the  Treasury. 
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Briefly  speaking,  the  facts  in  the  case  are  these : 
The  act  of  July  1, 1862  (12  Stat.  489),  "An  act  to  aid  in 
the  construction  of  a  railroad  and  telegraph  line  from  the 
Missouri  Biver  to  the  Pacific  Ocean,  and  to  secure  to  the 
Government  the  use  of  the  same  for  postal,  military,  and 
other  purposes,"  the  enabling  act,  so  to  speak,  for  the 
Pacific  railroads,  in  section  13,  authorized  the  Hannibal  & 
St.  Joseph  Bailroad  Co.,  of  St.  Joseph,  to  extend  its  rail- 
road from  St.  Joseph  via  Atchison  for  100  miles  westward 
into  Kansas,  and  to  use  for  this  purpose  any  charter  that 
may,  or  may  have  been,  granted  by  the  legislature  of 
Kansas. 

In  1863  this  company  assigned  all  of  its  rights  under  the 
act  of  1862  to  the  Atchison  &  Pikes  Peak  Bailroad  Co.,  a 
corporation  of  the  State  of  Kansas,  the  name  of  which  was 
changed  to  Central  Branch  of  the  Union  Pacific  Bailroad 
Co.  by  an  act  of  July  1,  1867,  passed  by  the  legislature  of 
Kansas.  Under  this  assignment  from  the  Hannibal  &  St. 
Joseph  Bailroad  Co.  the  Atchison  &  Pikes  Peak  Bailroad 
Co.,  at  first  under  its  original  name,  and  later  under  its 
new  name,  and  in  accordance  with  the  terms  and  conditions 
of  the  act  of  1862  and  its  subsequent  amendments,  con- 
structed 100  miles  of  railroad  and  telegraph  lines,  as  author- 
ized, from  Atchison  to  Waterville,  Kans.  In  the  course 
of  this  construction  the  company  received  from  the  Gov- 
ernment, as  provided  in  the  above  acts,  $1,600,000  face 
value,  30  years  6  per  cent  subsidy  bonds.  These  bonds 
were  delivered  in  5  installments  upon  the  completion  of 
successive  20-mile  sections  of  railroad,  as  follows: 

$320,000  face  value  on  July  27, 1866. 
$320,000  face  value  on  December  7,  1866. 
$320,000  face  value  on  May  2, 1867. 
$320,000  face  value  on  December  4, 1867. 
$320,000  face  value  on  January  21,  1868. 

Prior  to  the  issue  of  these  bonds,  and  on  May  1,  1865. 
and  in  advance  of  construction,  the  company  issued  $1,600,- 
000  face  value  of  its  own  30-year  6  per  cent  bonds  secured 
by  a  first  mortgage  upon  the  whole  of  said  100  miles  of 
railroad,  telegraph  lines,  and  properties  under  the  authority 
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granted  by  Congress  in  the  acts  of  July  2,  1864  (18  Stat. 
856,  section  10),  and  of  March  3,  1865  (13  Stat.  504), 
amending  the  act  of  1862. 

Default  was  made  in  the  payment  of  principal  and  inter- 
est on  these  bonds  in  May,  1895,  and  shortly  thereafter  a 
suit  to  foreclose  was  instituted  in  the  United  States  Circuit 
Court  for  the  District  of  Kansas  by  Samuel  Carr,  the  sur- 
viving trustees  under  the  mortgage  or  trust  deed  given  to 
secure  the  company's  bonds. 

The  sum  of  $2,786,188.70  was  found  due  the  bondholders 
for  principal  and  interest,  and  on  February  14,  1898,  a 
final  decree  was  entered  directing  the  sale  of  all  the  prop- 
erties. A  sale  for  $2,350,000  resulted,  which  was  con- 
firmed by  the  court  June  27, 1898,  and  shortly  thereafter  a 
deed  conveying  the  whole  property  was  made  to  the  pur- 
chasers. ITie  property  was  subsequently  turned  over  to  a 
newly  organized  Kansas  corporation  for  which  the  pur- 
chase had  been  made,  and  now  constitutes  a  part  of  the 
Missouri  Pacific  System. 

The  question  now  raised  in  the  memorandum  report  of 
the  Solicitor  of  the  Treasury  relate  to  the  eflftct  of  the 
company's  issue  of  its  own  bonds  and  the  execution  and 
foreclosure  of  the  mortgage  given  to  secure  them  upon  the 
lien  and  security  given  to  the  Government  in  the  act  of 
1862  and  its  subsequent  amendments. 

The  act  of  1862  (12  Stat.  489)  provided  that  the  word 
"company^  whenever  used  should  be  taken  to  include  its 
"  associates,  successors,  or  assigns."  The  provisions  relat- 
ing specifically  to  the  subsidy  bonds  are  as  follows: 

"  Sec.  5.  And  he  it  further  enacted^  That  for  the  pur- 
poses herein  mentioned  the  Secretary  of  the  Treasury  shall, 
upon  the  certificate  in  writing  of  said  commis«» loners  of  the 
completion  and  equipment  of  forty  consecutive  miles  of 
said  railroad  and  telegraph,  in  accordance  with  the  pro 
visions  of  this  act,  issue  to  said  company  bonds  of  the 
United  States  of  one  thousand  dollars  each,  payable  in 
thirty  years  after  date,  bearing  six  per  centum  per  annum 
interest,  (said  interest  payable  semiannually,)  which  inter- 
est may  be  paid  in  United  States  Treasury  notes  or  any 
other  money  or  currency  which  the  United  States  have  or 
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shall  declare  lawful  money  and  a  legal  tender,  to  the 
amount  of  sixteen  of  said  bonds  per  mile  for  such  section 
of  forty  miles ;  and  to  secure  the  repayment  to  the  United 
States,  as  hereinafter  provided,  of  the  amount  of  said 
b(5nds  so  issued  and  delivered  to  said  company,  together 
with  all  interest  thereon  which  shall  have  been  paid  by 
the  United  States,  the  issue  of  said  bonds  and  delivery  to 
the  company  shall  ipso  facto  constitute  a  first  mortgage 
on  the  whole  line  of  the  railroad  and  telegraph,  together 
with  the  rolling  stock,  fixtures  and  property  of  every  kind 
and  description,  and  in  consideration  of  which  said  bonds 
may  be  issued;  and  on  the  refusal  or  failure  of  said  com- 
pany to  redeem  said  bonds,  or  any  part  of  them,  when 
required  so  to  do  by  the  Secretary  of  the  Treasury,  in 
accordance  with  the  provisions  of  this  act,  the  said  road, 
with  all  the  rights,  functions,  immunities,  and  appurte- 
nances thereunto  belonging,  and  also  all  lands  grafted 
to  the  said  company  by  the  United  States,  which,  at  the 
time  of  said  default,  shall  remain  in  the  ownership  of  the 
said  company,  may  be  taken  possession  of  by  the  Secretary 
of  the  Treasury,  for  the  use  and  benefit  of  the  United 
States:  Provided^  This  section  shall  not  apply  to  that  part 
of  any  road  now  constructed. 

"  Sec.  ^.  And  he  it  further  enacted^  That  the  grants 
aforesaid  are  made  upon  condition  that  said  company  shall 
pay  said  bonds  at  maturity,  and  shall  keep  said  railroad 
and  telegraph  line  in  repair  and  use,  and  shall  at  all  times 
transmit  dispatches  over  said  telegraph  line,  and  trans- 
port mails,  troops,  and  munitions  of  war,  supplies,  and 
public  stores  upon  said  railroad  for  the  Government, 
whenever  required  to  do  so  by  any  department  thereof, 
and  that  the  Government  shall  at  all  times  have  the  prefer- 
ence in  the  use  of  the  same  for  all  the  purposes  aforesaid 
(at  fair  and  reasonable  rates  of  compensation,  not  to  ex- 
ceed the  amounts  paid  by  private  parties  for  the  same, 
kind  of  service) ;  and  all  compensation  for  services  ren- 
dered for  the  Government  shall  be  applied  to  the  payment 
of  said  bonds  and  interest  until  the  whole  amount  is  fullv 
paid.  Said  company  may  also  pay  the  United  States, 
wholly  or  in  part,  in  the  same  or  other  bonds,  Treasui^ 
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notes,  or  other  evidences  of  debt  against  the  United  States^ 
to  be  allowed  at  par;  and  after  said  road  is  completed, 
until  said  bonds  and  interest  are  paid*  at  least  five  per 
centum  of  the  net*  earnings  of  said  road  shall  also  be 
annually  applied  to  the  payment  thereof." 

These  particular  provisions  were  amended  by  the  act  of 
1864  (13  Stat  356),  as  follows: 

"  Sec.  6.  And  he  it  further  enacted^  That  the  time  for 
designating  the  general  route  of  said  railroad,  and  of  filing 
the  map  of  the  same,  and  the  time  for  the  completion  of 
that  part  of  the  railroads  required  by  the  terms  of  said  act 
of  each  company,  be,  and  the  same  is  hereby,  extended  one 
year  from  the  time  in  said  aqt  designated;  and  that  the 
Central  Pacific  Kailroad  Company  of  California  shall  be 
required  to  complete  twenty-five  miles  of  their  said  road  in 
each  year  thereafter,  and  the  whole  to  the  state  line  within 
four  years,  and  that  only  one  half  of  the  compensation  for 
services  rendered  for  the  Government  by  said  companies 
shall  be  required  to  be  applied  to  the  payment  of  the  bonds 
issued  by  the  Government  in  aid  of  the  construction  of  said 
roads." 

'*  Sec.  10.  And  he  it  furtJier  enacted^  That  section  five  of 
said  act  be  so  modified  and  amended  that  the  Union  Pacific 
Eailroad  Company,  the  Central  Pacific  Kailroad  Company, 
and  any  other  company  authorized  to  participate  in  the 
construction  of  said  road,  may,  on  the  completion  of  each 
section  of  said  road,  as  provided  in  this  act  and  the  act  to 
which  this  act  is  an  amendment,  issue  their  first  mortgage 
bonds  on  their  respective  railroad  and  telegraph  lines  to 
an  amount  not  exceeding  the  amount  of  the  bonds  of  the 
United  States,  and  of  even  tenor  and  date,  time  of  maturity, 
rate  and  character  of  interest  with  the  bonds  authorized 
to  be  issued  to  said  railroad  companies  respectively.  And 
the  lien  of  the  United  States  bonds  shall  be  subordinate  to 
that  of  the  bonds  of  any  or  either  of  said  companies  hereby 
authorized  to  be  issued  on  their  respective  roads,  property, 
and  equipments,  except  as  to  the  provisions  of  the  sixth 
section  of  the  act  to  which  this  act  is  an  amendment,  relat- 
ing to  the  transmission  of  despatches  and  the  transporta 
tion  of  mails,  troops,  munitions  of  war,  supplies  and  public 
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stores  for  the  Governrrent  of  the  United  States.  And  said 
section  is  further  amended  by  striking  out  the  word  '  forty/ 
and  inserting  in  lieu  thereof  the  words  '  on  each  and  every 
section  of  not  less  than  twenty.'  "     *    • 

The  act  of  1865  (13  Stat.  504)  in  turn  provided  that  the 
company's  own  bonds  might  be  issued  in  advance  of 
construction. 

The  act  of  March  3, 1871  (16  Stat.  525),  amended  the  act 
of  1862  by  directing  the  Secretary  of  the  Treasury  to  pay 
over  in  money  to  the  railroad  companies  mentioned  therein 
and  performing  services  to  the  United  States  one-half  of 
the  compensation  provided  by  law  for  such  services  there- 
tofore or  thereafter  rendered.  But  the  act  of  March  8, 
1873  (17  Stat.  508),  now  sections  5260-5261,  Revised  Stat- 
Jtes,  directed  the  Secretary  of  the  Treasury  to  withhold 
all  payments  to  any  railroad  company  and  its  assigns  on 
account  of  freights  or  transportation,  over  their  respective 
roads,  of  any  kind,  to  the  amount  of  payments  made  by  the 
United  States  for  interest  upon  bonds  of  the  United  States 
issued  to  any  such  company,  and  which  shall  not  have  been 
reimbursed,  together  with  5  per  cent  of  the  net  earnings 
due  and  unapplied  as  provided  by  law ;  and  provided  that 
any  such  company  might  bring  suit  in  the  Court  of  Claims 
to  recover  the  price  of  such  freight  and  transportation  as 
might  appear  from  the  law  and  the  facts  to  be  due  to  the 
company. 

Sections  5  and  6  of  the  act  of  1862  as  amended  by  sec- 
tions 5  and  10  of  the  act  of  1864  show  plainly  that  the 
Government  was  given  a  threefold  security  in  addition 
to  the  condition  subsequent  that  the  bonds  should  be  paid 
at  maturity : 

(1)  A  preferential  right  to  transportation,  including 
the  right  to  withhold  one-half  of  the  compensation  due  for 
such  services. 

(2)  A  right  upon  completion  of  the  road  to  an  annua] 
payment  of  5  per  cent  of  the  net  earnings. 

(3)  A  mortgage  upon  the  whole  property  of  the  road. 
Section  10  of  the  act  of  1864,  however,  subordinated  the 

Government's  lien  and  security,  except  for  certain  pro- 
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visions  relative  to  the  Government's  right  to  transportation 
contained  in  section  6  of  the  ac; ;  of  1862. 

Selative  to  this  whole  transtction,  the  Supreme  Court 
*aas  held  that  none  of  these  acts  imposed  upon  the  company 
an  obligation  to  pay  either  ]  principal  or  interest  until 
maturity,  and  on  this  ground  it  was  held  that  in  a  suit 
brought  by  the  company  undent  the  act  of  1873  for  one- 
half  of  the  compensation  due  for  serviced  rendered  the 
Government,  the  Government  had  no  right  to  set  off  unpaid 
interest  against  this  claim  sinoi  there  was  no  obligation 
upon  the  company  to  pay  current  interest  United  States 
against  Union  Pacific  Railroad  Co.  (91  U.  S.  72). 

The  same  court  has  held  that  when  the  Government 
subordinated  this  lien  by  the  act  of  1864,  it  also  subordi- 
nated its  whole  debt,  and  on  thi;R  ground  decided  that  the 
holders  of  the  company's  first  mortgage  bonds,  to  which  it 
had  given  priority  over  its  own  debt  and  security,  were 
entitled  to  payment  of  interest  out  of  net  earnings  in 
priority  to  the  payment  of  6  per  cent  net  earnings  due  the 
Government.  Union  Pacific  Railroad  Company  against 
United  States  (99  U.  S.  402). 

The  effect  of  the  act  of  1864,  therefore,  was  to  displace 
and  subordinate  the  Government's  position  as  creditor 
except  to  the  extent  that  the  Government's  priority  was 
expressly  reserved. 

The  Solicitor  of  the  Treasury  contends,  nevertheless,  that 
these  obligations  of  the  mortgagor  company  ran  with  the 
land  into  the  hands  even  of  bona  fide  purchasers  at  the 
foreclosure  sale  under  the  mortgage  issued  to  secure  the 
company's  own  bonds,  pursuant  to  the  act  of  1864.  He, 
therefore,  maintains  that  the  Government  is  entitled  (1) 
to  withhold  all  compensation  earned  by  the  company  by 
transportation  services  rendered  the  Government;  (2)  to 
demand  the  annual  payment  of  5  per  cent  out  of  the  net 
earnings;  (3)  to  demand  payment  of  the  whole  debt,  prin- 
cipal and  interest;  and  (4)  to  redeem  the  property. 

I  differ  with  the  solicitor,  and  upon  the  facts  stated  I 
am  of  the  opinion — 

1.  That  the  property  is  not  now  subject  to  a  first  lien 
b  favor  of  the  Government  to  secure  the  pa3rment  of  the 
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amounts  pkid  by  the  United  States.  The  act  of  July  2, 
1864,  above  cited,  expressly  subordinated  the  lieu  of  the 
United  States  to  the  lien  of  the  "  new  first  mortgage  bonds  '* 
to  be  issued.  | 

The  present  holders  take  their  title  under  the  foreclosure 
of  the  mortgage  made  to  secure  those  very  "  new  first  mort- 
gage bonds."  This  was  squarely  decided  in  the  case  of 
Union  Padfic  Co.  v.  United  States  (99  U.  S.  402-427). 

2.  The  Government  has  no  right  to  demand  the  annual 
payment  of  5  per  cent  of  the  net  earnings. 

This  follows  from  proposition  1,  because  the  right  to  the 
5  per  cent  of  the  net  earnings  was  intended  as  a  security 
and  sinking  fund  for  the  Government's  loan,  and,  therefore, 
its  existence  depends  upon  the  existence  of  the  debt.  Union 
Pacific  Co.  V.  United  States  (99  supra). 

3.  The  Government  has  no  right  to  withhold  the  entire 
compensation  earned  by  the  company  for  transportation 
services. 

The  authority  adduced  to  support  this  claim  is  the  act 
of  March  3,  1873  (sees.  6260  and  5261,  Revised  Statutes), 
which,  however,  is  obviously  a  provision  for  a  set-off 
against  a  debt,  and  it  was  so  squarely  held  in  the  first  of 
the  Union  Pacific  cases  on  this  general  subject.  United 
States  V.  Union  Pacific  (91  U-  S.  72). 

4.  The  Government  still  has  the  right  to  retain  one-half 
of  this  compensfttion. 

This  proposition  was  decided  by  Attorney  General 
Griggs  (22  Op.  396)  and  has  always  been  accepted  without 
controversy. 

5.  Also,  it  appears  that  the  United  States  still  has  the 
right  of  a  junior  mortgagee  to  redeem. 

Whether  or  not  the  United  States  could  have  been 
brought  by  process  into  the  foreclosure  proceedings  (which 
occurred  in  1898)  may  be  doubtful.  The  consent  to  be 
sued  might,  perhaps,  be  found  in  the  Tucker  Act  (24  Stat. 
505),  section  1,  subsection  1,  especially  in  connection  with 
section  4  of  the  act  of  March  3,  1887  (24  Stat.  491), 
which  directs  the  Attorney  General  to  "  defend  the  rights 
and  interests  of  the  United  States  in  respect  of  the  matters 
in  this  section  mentioned  (redemption  of  paramount  liens, 
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ete.),  and  to  take  steps  to  foreclose  any  mortgages  or  liens 
of  the  United  States  on  any  such  railroad  property/'  Act 
of  March  3, 1887,  section  4  (24  Stat  491). 

It  is  doubtful  whethfir,  irrespective  of  these  provisions, 
the  United  States  could  compulsorily  have  been  made  a 
defendant.  {Jones  on  Railroad  Securities^  3d  Ed.  par. 
400;  Hill  V.  U.  S.^  9  How.  385 ;  United  States  v.  McLemore^ 
4  How.  286;  Elliot  v.  Van  Voorst,  3  Wall.  Jun.  299;  Fifth 
National  Bank  v.  Long,  7  Biss.  502;  Meier  v.  Kans,  Pac. 
liy.,  4  Dill,  378.) 

But  this  is  really  immaterial,  because  even  if  it  could 
have  been  made  a  party,  it  was  not  in  fact  made  a  party, 
and,  therefore,  it  has  the  usual  right  of  a  junior  mortgagee 
who  has  not  been  a  party  to  the  foreclosure  of  a  prior 
lien,  which  is  a  right  to  redeem  under  conditions.  {Noyes 
V.  Hall,  97  U.  S.  34 ;  Gordon  v.  Hohart,  10  Fed.  Cas.  No. 
5609;  Ga^e  v.  Brewster,  31  N.  Y.  218;  Jones  on  Railroad 
Securities,  3d.  Ed.  441 ;  Barrett  v.  Blackmxir,  47  Iowa,  565, 
571 ;  Douglass  v.  Bishop,  27  Iowa,  214,  216 ;  27  Cyc.  1678, 
collecting  a  large  number  of  cases.) 

Attorney  General  Griggs  did  consider  the  advisability 
of  redeeming  this  very  property,  but  felt  that  at  that  time 
its  value  was  not  sufficient  to  provide  an  adequate  equity 
(22  Op.  398). 

The  figures  as  given  by  the  Report  of  the  Solicitor  of  the 
Treasury  (pp.  52,  54)  would  seem  to  indicate  a  fairly  sub- 
stantial equity  in  the  property  at  its  present  valuation 
over  and  above  the  amounts  which  the  Government  would 
have  to  allow  as  preliminary  to  its  right  to  redeem. 

While  the  data  is  not  sufficient  to  compute  just  what  the 
equity  would  be,  it  would  seem  probable  that  there  is  a 
substantial  balance  which  might  be  recovered  either  by 
actual  resale  or  through  a  settlement.  But  that  is  a  ques- 
tion for  the  Secretary  of  the  Treasury  to  determine  upon 
investigation  of  the  facts  which  I  have  not  before  me.  It 
is,  therefore,  sufficient  for  me  to  say  that  for  the  reasons 
which  I  have  briefly  expressed,  I  am  unable  to  concur  with 
the  recommendations  of  the  Solicitor  of  the  Treasury. 
Respectfully, 

GEORGE  W.  WICKERSIIAM. 

The  PREsroENT, 
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FOREIGN  VESSELS  CARRYING  PASSENGERS  FROM  SAN 

JUAN  TO  NEW  YORK. 

The  transportation  of  passengers  by  foreign  vessels  from  San  Juan, 
Porto  Rico,  to  the  port  of  New  York,  notwithstanding  the  fact 
that  the  pass^gers  go  ashore  for  brief  stays  at  Intervening  for- 
eign ports,  is  a  violation  of  section  8  of  the  act  of  June  19,  1SS6 
(24  Stat.  81),  as  amended  by  section  2  of  the  act  of  February  17, 
1898  (30  Stat  248). 

Department  op  Justice, 

February  i,  1913. 

Snt:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  10th  ultimo,  requesting  an  opinion 
whether  the  transportation  of  passengers  by  foreign  vessels 
from  San  Juan,  Porto  Rico,  to  New  York  is  a  violation  of 
section  8  of  the  act  of  June  19, 1886,  as  amended  by  section 
2  of  the  act  of  February  17, 1898,  under  the  circumstances 
set  forth  in  a  letter  from  the  collector  of  customs  at  San 
Juan,  inclosed  in  your  communication. 

It  appears  that  the  Hamburg- American  Line,  operating 
foreign  vessels,  has  put  in  effect  a  series  of  cruises  for  tour- 
ists from  New  York  and  return  to  various  ports  in  the 
West  Indies  and  in  South  America.  The  vessels  in  the 
course  of  the  voyage  stop  at  Habana,  San  Juan,  King- 
ston, and  other  places  to  enable  the  passengers  to  go  ashore 
for  brief  stays.  It  frequently  happens  that  persons  in 
Porto  Rico  desire  to  take  advantage  of  the  coming  of  these 
tourist  steamers  by  joining  the  vessel  at  San  Juan  for  the 
remainder  of  the  voyage,  disembarking  at  the  port  of  New 
York,  it  being  their  intention  to  make  that  port  the  final 
termination  of  their  voyage. 

Section  8  of  the  act  of  June  19, 1866  (24  Stat  79,  81),  as 
amended  by  section  2  of  the  act  of  February  17,  1898 
(30  Stat.  248),  provides:  ^ 

"  Sec.  8.  No  foreign  vessel  shall  transport  passengers  be- 
tween ports  or  places  in  the  United  States,  either  directly 
or  by  way  of  a  foreign  port,  under  a  penalty  of  two  hundred 
dollars  for  each  passenger  so  transported  and  landed." 

That  San  Juan,  Porto  Rico,  is  a  port  or  place  in  the 
United  States  within  the  meaning  of  the  above  enactment 
3  determined  by  Huus  v.  New  York  and  Porto  Rico  Steam- 
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ship  Company^  182  U.  S.  392,  where  it  was  held  that  a 
steam  vessel  engaged  in  trade  between  Porto  Rico  and  New 
York  was  not  engaged  in  foreign  trade  but  was  "  a  coast- 
wise seagoing  steam  vessel "  within  the  meaning  of  section 
4401,  Revised  Statutes.  Referring  to  section  9  of  the  Porto 
Rico  organic  act  (31  Stat.  79)  which  provides  that  "the 
coasting  trade  between  Porto  Rico  and  the  United  States 
shall  be  regulated  in  accordance  with  the  provisions  of  law 
applicable  to  such  trade  between  any  two  great  coasting 
districts  of  the  United  States,"  the  court  said  (182  U.  S. 
396): 

"  *  ♦  *  By  this  act  it  was  evidently  intended,  not  only 
to  nationalize  all  Porto  Rican  vessels  as  vessels  of  the  United 
States,  and  to  admit  them  to  the  benefits  of  their  coasting 
trade,  but  to  place  Porto  Rico  substantially  upon  the  coast 
of  the  United  States,  and  vessels  engaged  in  trade  between 
that  island  and  the  continent,  as  engaged  in  the  coasting 
trade.  This  was  the  view  taken  by  the  executive  oflScers 
of  the  Government  in  issuing  an  enrollment  and  license  to 
the  Ponce^  to  be  employed  in  carrying  on  the  coasting  trade, 
instead  of  treating  her  as  a  vessel  engaged  in  foreign  trade.'' 
The  question,  therefore,  resolves  itself  to  this:  Is  it  a 
violation  of  section  8  of  the  act  of  June  19,  1886,  as 
amended,  supra,  for  a  foreign  vessel  to  transport  passengers 
from  one  port  of  the  United  States  to  another  port  thereof ^ 
via  foreign  ports,  where  part  of  the  object  of  the  voyage 
is  to  see  these  foreign  ports,  though  the  main  object  of  the 
voyage  is  the  transportation  to  the  domestic  port  of  desti- 
nation? 

<  Such  transportation  is  clearly  a  violation  both  of  the 
letter  and  spirit  of  the  statute.  It  falls  directly  within  its 
terms,  and  is  in  every  respect  coastwise  transportation. 
In  18  Op.  445  it  appeared  that  a  foreign  vessel  carried 
passengers  from  Cleveland,  Ohio,  to  Windsor,  Canada, 
from  whence  they  purchased  tickets  to  Chicago  and  re- 
sumed their  voyage  on  the  same  vessel,  landing  finally  at 
Chicago.  This  was  held  to  be  a  continuous  voyage  from 
Cleveland  to  Chicago,  and  a  violation  of  section  8  of  the 
act  of  June  19,  1886.  That  opinion  is  clearly  controlling 
here. 
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The  fact  that  the  passengers  stop  at  the  intervenuig  for- 
eign ports,  desirmg  in  good  faith  to  see  these  interesting 
places,  can  not  affect  the  case.  Their  motives  are  not  tlie 
proper  subjects  of  inquiry.  They  are,  in  fact,  transported 
from  San  Juan  to  their  ultimMe  destination^  New  York, 
and  landed  there.  The  case  of  The  Cleveland  (28  Op.  204) 
is  distinguishable.  There  the  whole  object  of  the  voyage 
was  to  visit  foreign  places,  and  it  was  in  no  just  sense  a 
transportation  from  New  York  to  San  Francisco.  In  the 
case  now  submitted,  however,  it  is  evident  from  your  state- 
ment that  the  voyage  would  not  be  undertaken  at  all  if  it 
were  not  desired  to  reach  New  York. 
Respectfully, 

GEORGE  W.  WICKERSHAM. 

The  Secretary  of  Commerce  and  Labor. 


CUSTOMHOUSE    AT    SAN    FRANCISCO— PAYMENT    FOR 
EARTHQUAKE  LOSSES  BY  CONTRACTOR. 

The  provision  of  the  act  of  May  ^,  1908  (35  Stat  818),  which 
authorizes  the  Secretary  of  the  Tt-eaflnry  to  reimburse  the  con- 
tractor .for  the  loss  sustained:  by  himrln  consequence  of  the  earth- 
quake and  0re  of  1906  i^  cqastructing.  the, customhouse  at  San 
Francisco,  does  uot  warrant  any  paymept  to  his  subcontractors 
"for  their  Individual  losses  due  to  these  causes. 

If,  however,  the  contractor  should^  in  pursuance  of  his  verbal  under- 
standing with  the  subcontractors,  pay  them  an  amount  properly 
attributable  to  said  earthquake  and  fire,  he  would  be  entitled  to 
be  reimbursed  for  that  amount  out  of  the  appropriation  In 
question. 

Department  of  Justice, 

February  1^  191S, 

Sir:  I  have  the  honor  to  respond  to  your  letter  of  the 

10th  ultimo,  wherein  you  request  my  opinion  upon  certain 

questions  arising  under  the  act  of  May  27,  1908  (35  Stat, 

318).    The  questions  and  the  supporting  facts  are  thus 

stated  by  you: 

"  This  act  authorized  the  Secretary  of  the  Treasury  to 

pay  Thomas  Butler,  the  contractor  for  construction  of  the 

customhouse  at  San  Francisco,  such  sum  as  may  be  equita- 
ble and  just  and  without  profit  to  him  to  reimburse  him 


The  Secretary  of  the  Treasury.  47 

for  loss  actually  sustained  in  consequence  of  the  earthquake 
and  fire  of  1906,  not  exceeding  $250,000,  in  the  erection  of 
said  building. 

"A  committee  was  appointed  by  this  Department  to  con- 
sider Mr,  Butler's  claims  under  the  act,  and  from  their 
report  it  appears  that  at  the  time  the  earthquake  occurred 
no  work  had  been  done  by  the  contractor  except  some  exca- 
vation; that  a  nimiber  of  his  subcontractors  abandoned 
their  contracts  on  account  of  the  earthquake  having  in- 
creased the  cost  of  their  work,  but  some  of  his  subcon- 
tractors adhered  to  their  contracts  and  performed  their 
work  at  claimed  expenditures  aggregating  $114,549  in 
excess  of  their  contract  prices  with  Mr.  Butler  made  before 
the  earthquake. 

"The  committee  has  reported  the  loss  upon  the  items 
of  work  under  subcontracts  at  $26,465.24,  but  that  Mr. 
Butler  in  his  claim  showed  that  these  items  of  work  were 
performed  under  a  verbal  understanding  with  the  sub- 
contractors that  they  would  only  consider  him  in  their 
debt  if  the  Government  w6uld 'reimburse  him  for  the  losses 
he  was  facing  and  that  he  dofes  not  appear  to  have  paid 
them  any  more  than  the  subcontract  price  for  said  items. 
(Pp.  8,  9, 10,  and  11  of  the  committee's  report.) 

"  Hence,  the  question  arises  upon  which  your  opinion  is 
requested,  whether  the  amount  $26,465.24  reported  by  the 
committee  (or  such  amount  as  I  may  finally  determine 
upon),  as  the  loss  on  the  items  of  work  performed  by  the 
subcontractors  under  the  above  understanding  with  Mr. 
Butler,  are  losses  sustained  by  Mr.  Butler  within  the  mean- 
ing of  the  act  of  1908,  auprd^  and  may  be  paid  to  him; 
also  if  the  opinion  on  the  above  be  in  the  affirmative, 
whether  the  said  subcontractors  should  be  required  to  file 
their  consent  to  payment  to  Mr.  Butler  of  the  amounts 
allowed  on  said  items." 

The  portion  of  the  act  of  1908  requiring  consideration 
reads  as  follows: 

"  San  Francisco,  California,  customhouse :  The  Secretary 
of  the  Treasury  is  authorized  upon  the  completion  of  the 
customhouse  in  the  city  of  San  Francisco,  California,  to 
pay  to  Thomas  Butler,  the  contractor  for  the  construction 
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of  said  building,  in  addition  to  the  contract  price  therefor, 
such  sum  as  may  be  equitable  and  just  to  reimburse  said 
contractor  for  any  loss  actually  sustained  in  consequence 
of  the  earthquake  and  great  fire  of  April,  nineteen  hundred 
and  six,  not  exceeding  the  sum  of  two  hundred  and  fifty 
thousand  dollars:  Provided^  That  the  amount  allowed 
said  Thomas  Butler  shall  not  be  sufficient  to  enable  him 
to  make  any  profit  out  of  the  making  and  execution  of 
said  contract." 

This  item  appears  to  have  been  incorporated  into  the 
sundry  civil  bill  by  a  Senate  amendment,  which  was  modi- 
fied in  conference  (Cong.  Rec.  vol.  42,  pp.  6228  and  6568), 
but  neither  the  Senate  committee  report  nor  the  debates  on 
the  bill  throw  any  light  upon  its  scope. 

I  find  that  in  reporting  upon  this  item  to  the  chairman 
of  the  Committee  on  Public  Buildings  and  Grounds  of  the 
Senate,  prior  to  its  inclusion  in  the  sundry  civil  bill,  you 
stated,  under  date  of  February  13,  1908 : 

"  *  *  *  The  Department  is  aware  that  the  earthquake 
and  conflagration  following  the  same  produced  abnormal 
conditions  in  the  building  trades,  resulting  in  a  great 
increase  in  the  cost  of  labor  and  materials  in  and  about 
San  Francisco,  and  the  fulfillment  of  the  contract  of  Mr. 
Butler  has  become  more  difficult  and  burdensome  on  that 
account. 

"  While  the  contractor  has  no  legal  claim  for  damages 
against  the  United  States  because  of  this  increase  in  the 
cost  of  labor  and  materials,  it  is  also  true  that  he  was  not 
responsible  in  any  way  for  those  conditions  and  could  not 
have  foreseen  or  guarded  against  them,  and  that  the  entire 
burden  and  loss  falls  upon  him.  ♦  *  *  the  contractor 
has  not  yet  made  all  his  subcontracts,  and  does  not  know 
at  this  time  what  the  completion  of  the  contract  will  actu- 
ally cost  him." 

The  language  employed  by  Congress  in  the  appropriation 
act  under  consideration,  together  with  the  available  facts, 
negatives  the  idea  that  in  authorizing  you  to  pay  Mr.  But- 
ler, the  contractor,  such  sum  as  may  be  equitable  and  just 
"  for  any  loss  actually  sustained  in  consequence  of  the 
eaHhquake  and  great  fire  "  of  1906,  Congress  intended  to 
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^nfor  apon  you  power  to  make  allowance  to  subcontractors 
for  their  individual  losses,  due  to  these  causes.  To  hold 
that  you  have  such  authority  would  require  an  interpola- 
tion in  the  statute  of  the  wards  "  or  any  subcontractor,"  or 
their  equivalent.  This  could  not  be  done  without  assum- 
iiifif  lesrislative  functions 

11  is  equally  clear  that  the  losses  suffered  *»v  the  sub- 
contractors with  whom  Mr.  Butler  entered  into  agreements 
prior  to  the  earthquake  and  fire,  which  losses,  your  com- 
mittee states,  Mr.  Butler  agreed  to  compensate  them  for. 
but  only  in  the  event  he  was  reimbursed  by  the  Qovemment, 
can  not  properly  be  included  in  his  claim,  for  he  has  not 
paid  them,  and  therefore  can  not  be  said  to  have  suffered 
in  consequence  thereof. 

I  am  of  opinion,  however,  that  if  Mr.  Butler,  now  that 
Congress  has  provided  for  his  reimbursement  for  the  losses 
sustained  by  him,  should,  in  pursuance  of  his  verbal  under- 
standing with  these  subcontractors,  pay  them  such  amount 
as  you  may  determine  is  properly  attributable  to  the  earth- 
quake and  great  fire  at  San  Francisco,  he  would  be  entitled 
to  be  reimbursed  for  that  amount  out  of  the  appropriation 
in  question,  as  the  same  would  then  be  a  loss  actually  sus- 
tained by  him  in  consequence  of  the  earthquake  and  fire. 
Respectfully, 

GEORGEJgr.  WICKERSHAM. 

The  Secretaby  op  the  Treasury. 


BIGHT-HOUR   LAW— CONTRACTS   FOR  THE   PURCHASE  OF 

LOCOMOTIVES. 

Contracts  for  the  purchase  of  locomotives  made  according  to  stand- 
ard designs  and  assembled,  as  ordered,  of  parts  kept  in  stock  are 
excepted  from  the  operation  of  the  eight-hour  law  of  June  19, 1912 
(37  Stat.  137). 

Department  of  Justice, 

February  4,  191S. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 

your  letter  of  the  27th  ultimo,  in  which  you  request  an 

opinion  as  to  whether  the  act  of  June  19,  1912  (37  Stat. 

\37) ,  regulating  the  hours  of  labor  on  Government  work,  Ls 
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applicable  to  contracts  for  a  locomotive  for  the  use  of  the 
Government  Hospital  for  the  Insane. 

You  inclose  a  letter  from  the  H.  K.  Porter  Co.,  of  Pitts- 
burgh, Pa.,  one  of  the  prospective  bidders,  in  which  it  is 
stated  that  the  process  of  manufacture  of  the  said  locomo- 
tives is,  not  to  make  contracts  with  customers,  and  there- 
upon make  the  various  parts  of  the  locomotive,  but  to  make 
a  large  quantity  of  duplicate  parts  for  standard  designs, 
keep  them  on  hand  in  stock  ready  for  use,  and  assemble 
the  parts  when  the  locomotive  is  ordered.  The  locomotive 
you  propose  .to  order  is  of  such  a  standard  design,  as  illus- 
trated by  a  photograph  accompanying  the  letter  of  the  H. 
K.  Porter  Co.,  and  is  sold  as  of  that  particular  design. 

According  to  the  well-settled  rule  of  this  Department,  I 
can  not  undertake  to  pass  upon  questions  of  fact.  Assum- 
ing that  locomotives  are,  in  general,  sold  according  to 
standard  designs,  and  are  assembled,  as  ordered,  of  parts 
kept  in  stock,  as  stated  in  the  letter  of  H.  K.  Potter  Co.,  I 
am  of  the  opinion  that  they  do  not  fall  within  the  provi- 
sions of  section  1  of  the  act  of  June  19,  1912,  but  are  ex- 
cepted therefrom  by  the  provisions  of  section  2  of  said  act, 
even  when  they  are  made  of  a  peculiar  design,  to  conform 
to  particular  specifications. 

These  locomotives  do  not  appear  to  differ  in  this  respect 
from  automobiles,  which  are  sold  according  to  different 
designs,  and  which  may  or  may  not  be  actually  set  up  in 
the  shop  at  any  particular  moment.  The  same  is  true  of 
many  articles  of  furniture.  The  main  point  is  that  such 
articles  are  not  am  generis^  but  are  standard  articles,  offered 
in  the  same  form  to  the  public  generally.  They  belong, 
therefore,  to  the  class  which  it  was  the  intent  of  Congress 
to  except  from  the  operation  of  the  act  of  June  19,  1912. 

The  general  principles  governing  the  interpretation  of 

this  statute  are  stated  in  my  opinion  to  the  President,  of 

January  21,  1913,  relating  to  supplies  for  the  Government 

Printing  Office,  a  copy  of  which  is  inclosed  herewith.    It 

may  be  of  assistance  to  you  in  resolving  questions  of  the 

character  here  discussed. 

Respectfully, 

GEORGE  W.  WICKERSHA  M. 

The  Secretary  of  the  Interior. 
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EMPLOYMENT  OF  RETIRED  ARMY  OFFICER  AS  SUPERIN 

TENDENT  OF  INDIAN  SCHOOL. 

A  retired  Anuy  officer,  even  though  receiving  upward  of  |2,500  pei 
annum,  may  be  employed  as  superintendent  of  an  Indian  school 
or  agaicy,  where  no  additional  compensation  is  allowed,  without 
contravening  the  provision  of  the  act  of  February  27,  1906  (84 
Stat.  48),  which  prohibits  the  Government  from  accepting  volun- 
tary service. 

The  words  "  voluntary  service,'*  as  employed  in  the  above-mentioned 
act,  were  not  intended  to  cover  services  rendered  in  an  official 
capacity  under  regular  appointment  to  an  office  otherwise  per- 
mitted by  law  to  be  nonsalaried. 

Department  of  Justice, 

February  7, 191S. 

Sib  :  I  have  the  honor  to  reply  to  your  letter  of  Septem- 
ber 26, 1912,  in  which  you  ask  my  opinion  on  the  following 
question : 

"Whether  a  retired  Army  officer,  receiving  upwards  of 
$2,500  per  annum,  could  be  employed  as  superintendent  of 
an  Indian  school  or  agency,  without  additional  compensa- 
tion, without  contravening  the  provisions  of  the  act  of 
February  27, 1906  (34  Stat.  48)." 

I  am  of  opinion  that  the  employment  suggested  would 
not  contravene  the  provisions  of  the  act  referred  to. 

The  act,  so  far  as  material,  provides  as  follows : 

"  Sec.  8.  That  section  thirty-six  hundred  and  seventy- 
nine  of  the  Revised  Statutes  of  the  United  States,  as 
amended  by  section  four  of  tiie  deficiency  appropriation 
act  approved  March  third,  nineteen  hundred  and  five,  is 
hereby  further  amended  to  read  as  follows: 

"  Sec.  3679.  No  Executive  Department  or  other  Govern- 
ment establishment  of  the  United  States  shall  expend,  in 
any  one  fiscal  year,  any  sum  in  excess  of  appropriations 
made  by  Congress  for  that  fiscal  year,  or  involve  the 
Government  in  any  contract  or  other  obligation  for  the 
future  payment  of  money  in  excess  of  such  appropriations 
unless  such  contract  or  obligation  is  authorized  by  law. 
Nor  shall  any  Department  or  any  officer  of  the  Govern- 
ment  accept  voluntary  service  for  the  Government  or  em- 
ploy personal  service  in  excess  of  that  authorized  by  law^ 
except  in  cases  of  rudden  emergency  involving  the  loss  of 
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hum^n  life  or  the  destruction  of  property.  ♦  ♦  •  >• 
(34  Stat.  27,  48,  49.)  [Italics  indicate  clauses  not  origi- 
nally contained  in  the  section.] 

It  is  possible  that  the  clause  "  in  excess  of  that  author- 
ized by  law  "  is  a  limitation  on  the  words  "  voluntary 
service  "  as  well  as  on  the  words  "  personal  service,"  and 
if  so,  the  question  you  put  would  not  require  further 
discussion,  because,  of  course,  services  as  superintendent 
of  Indian  schools  or  agencies  are  authorized  by  law. 
(R.  S.  sec.  2071.)  Such  a  construction  would  be  sensi- 
ble in  view  of  the  evident  purpose  of  Congress  to  prevent 
the  doing  of  things  which  it  had  not  authorized  to  be  done. 

But  however  this  may  be,  it  seems  plain  that  the  words 
"  volimtary  service  "  were  not  intended  to  be  synonymous 
with  "  gratuitous  service  "  and  were  not  intended  to  cover 
services  rendered  in  an  official  capacity  under  regular  ap- 
pointment to  an  office  otherwise  permitted  by  law  to  be 
nonsalaried.  In  their  ordinary  and  normal  meaning  these 
words  refer  to  service  intruded  by  a  private  person  as  a 
"  volunteer  "  and  not  rendered  pursuant  to  any  prior  con- 
tract or  obligation,  and  they  were  exactly  so  construed 
(though  not  as  a  part  of  this  statute)  in  Board  of  Commis- 
sioners  v.  Richardson  (54  Ind.  153,  156).  An  incidental 
dictum  of  Mr.  Justice  Field  in  his  separate  concurring 
opinion  in  United  States  v.  San  Jacinto  Tin  Co.  (125  U.  S. 
273,  305)  may  in  some  of  its  language  be  construed  to 
indicate  a  view  that  Congress  intended  "  voluntary  serv- 
ice "  to  be  synonymous  with  "  gratuitous  service,"  but  his 
language  .was  explicitly  addressed  to  "  the  practice  of  ob- 
taining services  from  private  parties  without  incurring 
liabilities  for  them."  It  is  perfectly  evident  to  me,  from 
examining  the  whole  passage,  that  he  had  no  intention  of 
intimating  that  appointments  to  office  without  compen- 
sation would  be  unlawful.  It  would  be  stretching  the 
language  a  good  deal  to  extend  it  so  far  as  to  prohibit 
official  services  without  compensation  in  those  instances 
in  which  Congress  has  not  required  even  a  minimum  sal- 
ary for  the  office. 

The  context  corroborates  the  view  that  the  ordinary 
meaning  of  "  voluntary  services  "  was  intended.    The  very 
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next  words  "  or  employ  personal  service  in  excess  of  that 
authorized  by  law"  deal  with  contractual  services,  thus 
making  a  balance  between  "  acceptance "  of  "  voluntary 
service  "  (i.  e.,  the  cases  where  there  is  no  prior  contract) 
and  "  employment "  of  "  personal  service  "  (i.  e.,  the  cases 
where  there  is  such  prior  contract,  though  unauthorized 
by  law). 

Taking  the  section  as  a  whole,  it  is  also  perfectly  evident 
from  its  legislative  history  that  the  purpose  was  to  prevent 
the  Departments  from  incurring  financial  obligations  over 
and  above  those  authorized  in  advance  by  Congress.  In  its 
original  form  it  did  not  contain  the  words  I  have  italicized 
in  the  text  as  quoted  above,  but  merely  prohibited — 

(1)  Any  present  expenditures  in  excess  of  appropria- 
tions. 

(2)  Any  contract  for  future  payments  in  excess  of  the 
appropriations. 

Experience  convinced  Congress  that  these  provisions  did 
not  suffice  to  accomplish  the  full  result  desired,  because 
deficiencies  continued  to  occur  and  claims  for  extra  serv- 
ices or  for  unauthorized  services  continued  to  be  presented 
in  such  a  way  as  to  put  Congress  under  a  moral  compul- 
sion to  meet  them.  Accordingly,  Congress  added  -to  Re- 
vised Statutes,  section  3679,  the  words  italicized  above, 
which  involved  the  prohibition  of  "  obligations  "  as  well  as 
"  contracts,"  and  prohibited,  in  addition  to  the  above 
matters  (1)  and,  (2)  theretofore  specified  by  the  section, 
the  following  further  matters: 

(3)  Acceptance  of  voluntary  service  (i.  e.,  service  which, 
though  not  performed  under  the  prohibited  contract  or 
obligation,  still  carried  with  it  a  quasi-contractual  or  moral 
right  to  compensation  and — 

(4)  Employment  of  personal  service  in  excess  of  that 
authorized  by  law  (i.  e.,  especially  additional  work  imposed 
upon  clerks  outside  regular  hours). 

That  this  was  the  purpose  of  the  amendment  was  made 
plain  by  the  following  statement  to  the  House  by  the 
chairman  of  the  committee  in  charge  of  the  bill : 

"I  call  attention  to  this  particular  limitation  beciuse 
we  seek  by  it  to  prevent  deficiencies  in  the  future.    J*  ifi 
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a  bard  matter  to  deal  with.  We  give  to  Departments  what 
we  think  is  ample,  but  they  come  back  with  a  deficiency. 
Under  the  law  they  can  [not]  make  these  deficiencies,  and 
Congress  can  refuse  to  allow  them ;  but  after  they  are  made 
it  is  very  hard  to  refuse  to  allow  them;  •  •  •  we 
seek  by  this  amendment  to  in  some  respect,  at  least,  cure 
that  abuse.  •  •  • "  (89  Cong.  Rec.,  58th  Cong.,  8d 
sess.j  pt.  4,  p.  3687.) 

The  same  purpose  was  shown  also  by  the  following  simi- 
lar statement  made  by  the  chairman  of  the  House  conferees 
on  a  former  occasion,  when  a  substantially  identical  clause 
was  incorporated  in  the  urgent  deficiency  act  of  May  1, 
1884  (23  Stat.  16,  17) : 

"This  provision  was  inserted  by  the  House  because, 
under  a  practice  which  has  grown  up,  clerks  in  the  Depart- 
ments here  and  perhaps  Grovemment  employees  elsewhere, 
having  been  employed,  as  it  may  be  said,  after  hours,  have 
demanded  additional  compensation  for  service  thus  ren- 
dered. The  House  conferees  hold  that  cases  of  this  kind 
ought  to  have  been  reached  by  existing  law  as  contained 
in  the  following  provision  of  the  legislative,  executive,  and 
judicial  appropriation  act  approved  March  3, 1883: 

"  *  That  hereafter  it  shall  be  the  duty  of  the  heads  of  the 
several  Executive  Departments,  in  the  interest  of  the  public 
service,  to  require  of  all  clerks  and  other  employees,  of 
whatever  grade  or  class,  in  their  respective  Departments 
not  less  than  seven  hours  of  labor  each  day,  except  Sim- 
days  and  days  declared  public  holidays  by  law  or  executive 
order:  Provided^  That  the  heads  of  the  Departments  may 
by  special  order,  stating  the  reason,  further  extend  or  limit 
lie  hours  of  service  of  any  clerk  or  employee  in  their  De- 
partments respectively,  but  in  case  of  an  extension  it  shall 
be  without  additional  compensation.' 

"In  the  face  of  that  provision  claims  have  been  pre- 
sented for  extra  services  performed  here  and  elsewhere  by 
employees  of  the  Government  who  had  been  engaged  after 
hours.  Some  of  these  claims  arose  in  connection  with  the 
life-saving  stations.  The  House  conferees,  adopting  what 
they  believed  to  be  a  fair  construction  of  the  law,  held 
that  a  clerk  or  other  employee  of  the  Government  should 
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be  controlled  in  the  same  manner  as  individuals  in  the 
employ  of  a  private  person  or  corporation,  and  when  the 
necessity  arises  for  additional  service,  or  for  working  out- 
side of  regular  hours,  should  render  such  service  without 
additional  pay.  Upon  this  point  arose  the  difficulty.  The 
Senate  proposed  to  strike  out  the  provision  adopted  by 
the  House.  The  conferees  have  reached  a  compromise  by 
allowing  the  House  provision  to  stand  with  the  addition 
of  the  words  ^  except  in  cases  of  sudden  emergency  involv- 
ing the  loss  of  human  life  or  the  destruction  of  property.' 

^^It  was  urged  that  there  had  been,  and  might  again 
be,  occasions  when  the  life-saving  organization  of  the  Qov- 
emment  might  require  the  service  of  persons  not  regularly 
provided  for  by  law ;  and  for  this  reason  the  clause  I  have 
just  quoted  was  added. 

"  I  believe  the  Secretary  of  the  Treasury  in  recently  as- 
signing clerks  to  duty  in  connection  with  the  rebate  of  the 
tobacco  tax  has  adopted  the  construction  of  the  law  for 
which  we  contended,  and  which  we  claim  is  justified  by  the 
terms  of  the  act.  When  the  Secretary  of  the  Treasury 
or  any  other  officer  of  the  Government  has  occasion  to 
demand  from  any  clerk  ot  other  employee  service  outside 
of  the  usual  regulations,  the  rendering  of  such  service 
should  not,  under  a  proper  construction  of  the  law,  involve 
any  claim  whatever  for  additional  pay."  (15  Cong.  Rec, 
48th  Cong.,  1st  sess.,  pt.  4,  pp.  3410,  3411.) 

Thus  it  is  evident  that  the  evil  at  which  Congress  was 
aiming  was  not  appointment  or  employment  for  authorized 
services  without  compensation,  but  the  acceptance  of  un- 
authorized services  not  intended  or  agreed  to  be  gratuitous 
and  therefore  likely  to  afford  a  basis  for  a  future  claim 
upon  Congress.  The  latter  class  of  case  has  been  held  to 
be  within  the  act.     {Lee  v.  United  States^  46  Ct.  CI.  57.) 

Having  regard,  therefore,  to  the  particular  language 
used  and  to  the  purpose  as  disclosed  also  by  the  legislative 
history,  I  am  of  opinion  that  Revised  Statutes,  section 
3679,  does  not  prohibit  the  appointment  of  a  person  to  an 
official  position,  even  though  it  be  a  condition  of  the  ap- 
pointment that  the  service  is  to  be  without  compensation. 
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Of  course,  I  do  not  mean  by  anything  I  have  said  herein 
to  intimate  that  persons  may  be  appointed  without  com- 
pensation to  any  position  to  which  Congress  has  by  law 
attached  compensation.  {Glavey  v.  United  States^  182 
U.  S.  595;  Miller  v.  United  States,  103  Fed.  413.)  The 
position  of  superintendent  of  Indian  schools,  however,  is 
one  of  those  appropriated  for  in  general  lump  sums  (37 
Stat.  518  passim;  85  Stat,  73 ;  34  Stat.  1020)  and  to  which, 
therefore,  persons  may  be  appointed  either  without  com- 
pensation or  with  any  compensation  short  of  the  maximmn. 
Very  respectfully, 

GEORGE  W.  WICKERSHAM. 

The  Secretary  of  the  Interior. 


VTITHDRAWAL  OF  BIDS  BEFORE  ACCEPTANCE. 

A  bidder  on  a  Government  contract  can  not  withdraw  his  bid 
before  a  reasonable  time  is  allowed  the  Government  for  accept- 
ance after  the  opening  of  the  bids. 

Where  certain  bids  for  the  purchase  of  copper  scrap  located  on  the 
Isthmus  of  Panama  were  to  be  opened  and  tabulated  at  Wash- 
ington and  were  then  to  be  referred  to  the  Isthmus  for  final 
decision:  Held,  That  a  delay  of  seven  days  before  notice  of 
acceptance  was  not  unreasonable  as  a  matter  of  law. 

Department  of  Justice, 

February  H,  1913. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  29th  ultimo,  stating  that  the  general  purchas- 
ing officer,  Isthmian  Canal  Commission,  advertised  in  the 
accompanying  circular  (No.  747)  for  bids,  to  be  opened 
January  11,  1913,  for  a  certain  number  of  pounds  of  cop- 
per-bearing scrap  material ;  that  the  Great  Western  Smelt- 
ing &  Refining  Co.  was  the  highest  bidder  on  certain  items, 
and  that  on  January  18  the  bid  of  the  Great  Western  Co. 
was  accepted,  but  that,  before  said  acceptance  was  made, 
but  after  the  bids  were  opened,  the  said  Great  Western  Co. 
had  withdrawn  its  bid. 

Under  these  circumstances  you  request  my  opinion  upon 
the  following  questions: 
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"1.  Whether  in  the  absence  of  a  stipulation  as  to  the 
time  within  which  the  bid  should  be  accepted  the  delay 
of  seven  days  in  this  case  was  an  unreasonable  one  so  that 
the  bid  should  be  regarded  as  not  remaining  open  for 
acceptance  ? 

"  2.  Whether  in  the  absence  of  a  special  agreement  that 
the  bid  should  remain  open  for  any  specified  period  the 
bidder  had  the  right  to  withdraw  the  bid  before  notice  of 
acceptance,  without  forfeiting  the  bond  which  was  sub- 
mitted with  the  bid  ?  " 

I  assume  that  there  is  no  statute  governing  the  case  such 
as  section  3719,  Revised  Statutes,  construed  in  21  Op. 
56,  and  relating  to  proposals  for  contracts  with  the  Navy 
Department,  as  the  acts  of  April  10,  1878  (20  Stat.  36), 
and  March  3,  1883  (22  Stat.  487),  relating  to  the  similar 
subject  in  connection  with  the  War  Department  and  ap- 
parently before  the  Attorney  General  in  the  manuscript 
opinion  to  the  Secretary  of  War  of  May  15, 1908  (see  Dig, 
Judge  Adv.  Genl's  Ops.,  ed.  1912,  p.  336).  There  was 
also  a  statute  applying  to  the  matter  in  Kimball  v.  Hewitt^ 
Mayor^  2  N.  Y.  Supp.  697,  and  in  Moffett  v.  City  of 
Rochester,  33  C.  C.  A.  319 ;  s.  c.  178  U.  S.  373. 

I  likewise  assume  that  there  is  no  departmental  regula- 
tion applicable  to  the  case  and  having  the  force  of  law  as 
may  have  been  the  case  in  Scott  v.  Vmted  States,  44  Ct.  Cls. 
624,  629. 

The  only  thing,  therefore,  to  take  the  present  case  out 
of  the  ordinary  rule  is  the  circular  inviting  bids,  the  pro- 
posal of  the  Great  Western  Co.,  and  the  terms  of  the 
guaranty  bond. 

The  circular  has  the  following  stipulation: 

"  Each  bid  must  be  accompanied  by  a  bond  in  good  se- 
curity in  a  form  hereto  attached,  or  by  certified  check  on, 
or  certificate  of  deposit  in,  a  bank  or  trust  company  of 
the  United  States,  acceptable  to  the  commission,  and  made 
payable  to  the  order  of  the  disbursing  officer  thereof,  in  an 
amount  equal  to  15  per  cent  of  the  amount  bid.  Such 
check  or  certificate  may  be  held,  deposited,  or  collected  by 
the  disbursing  officer,  in  his  discretion.    The  same,  or  their 
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proceeds,  will  be  returned  to  unsuccessful  bidders  on  re- 
jection of  their  bids,  and  to  the  successful  bidder  upon  a 
formal  execution  of  a  contract  with  the  commission  in  con- 
formity with  the  terms  of  this  invitation,  accompanied  by 
a  bond  in  the  penal  sum  of  not  less  than  20  per  cent  of  the 
amount  of  the  award,  with  approved  security  for  the  faith- 
ful performance  of  such  contract. 

^^  Should  the  successful  bidder  fail  to  enter  into  such 
contract  and  furnish  such  bond  within  30  days  after  receipt 
of  notice  of  acceptance  of  his  bid  and  award  of  contract  by 
the  commission,  the  check  or  certificate  submitted  with 
the  bid,  or  the  proceeds  thereof,  shall  be  forfeited,  or  the 
bond  on  his  proposal  shall  become  payable  in  the  full 
amount  thereof  as  liquidated  damages  for  such  failure." 

The  proposal  concludes  as  follows : 

"  If  any  award  should  be  made  to  the  undersigned,  the 
undersigned  will,  within  thirty  (30)  days  of  acceptance 
of  bid,  enter  into  a  contract  in  conformity  with  the  terms 
and  requirements  of  the  aforesaid  invitation  and  this  pro- 
posal, with  approved  security,  for  the  purchase  of  the 
material  covered  thereby." 

The  conditions  of  the  bond  are: 

"The  conditions  of  the  above  obligation  are  such  that 
any  award  made  by  the  Isthmian  Canal  Commission  to  the 
above-bounden  'principal,  for  the  purchase  of  material 
under  circular  invitation  No.  747,  shall  be  accepted  by  said 
principal  forthwith,  and  the  said  principal  shall  enter  into 
a  contract  for  the  purchase  of  such  material  in  conformity 
with  said  invitation,  and  the  annexed  proposal,  and  give 
bond  in  the  penal  sum  of  not  less  than  twenty  (20)  per 
cent  of  the  amount  of  the  award  with  good  and  sufficient 
sureties,  to  be  approved  by  the  commission,  for  the  faith- 
ful performance  of  said  contract.  And  the  undersigned 
bind  themselves,  their  heirs,  executors  administrators,  and 
successors  to  pay  to  the  United  States,  in  case  the  said 
principal  shall  fail  to  enter  into  such  contract  and  furnish 
such  bond  within  thirty  (30)  days  after  such  award  the 
aforesaid  sum  of  money,  as  liquidated  damages." 

It  was  held  by  Attorney  General  Black  in  9  Op.  174, 
and  by  Solicitor  General  Phillips,  with  the  approval  of 
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A^ttorney  General  Devens,  in  15  Op.  648,  that  a  bidder 
on  Government  contracts,  like  a  bidder  on  ordinary  con- 
tracts, could  withdraw  his  bid  at  any  time  before  accept- 
ance. ^'  His  bid  never  was  accepted,  as  it  was  not  in  esse 
when  the  acceptance  purported  to  be  made."    (Ibid.  651.) 

In  9  Op.  174,  there  was  a  departmental  regulation  on 
the  subject,  of  which  Attorney  General  Black  said: 

^  Here  there  was  a  rule  of  tlie  Department,  that  bids  put 
in  should  not  be  withdrawn  after  a  certain  time,  whether 
accepted  or  not.  It  is  necessary  that  such  a  rule  should 
exist,  and  Coiigress  ought  to  enact  it.  But  you  have  no 
power,  in  the  present  state  of  the  law,  to  enforce  it.  As 
long  as  it  remains  a  mere  regulation  its  utmost  effect  will 
be  given  to  it  by  allowing  it  to  enter  into  and  become  part 
of  the  offer.  The  proposal,  then,  would  be  read  as  if  the 
bidder  had  appended  to  it  a  promise  not  to  withdraw  it 
before  the  Department  should  decide  upon  it.  Such  a 
promise  would  create  a  moral  obligation,  but  all  the  books 
say  that  it  is  midum  pactum^  and  not  binding  in  law." 

In  the  case  before  Solicitor  General  Phillips  there  was 
an  act  of  Congress  providing  that  the  contract  should  be 
let  to  the  lowest  responsible  bidder  "  accompanied  by  such 
securities  as  the  Secretary  of  War  shall  require."  (16  Op. 
650.) 

In  21  Op.  56,  Acting  Attorney  General  Whitney  advised 
that  the  bidder,  under  the  circumstances,  be  held  to  his 
proposal.  After  referring  to  section  3718,  Kevised  Stat- 
utes, which  awards  the  contract  to  the  lowest  bidder,  ful- 
filling the  other  requirements  of  the  law,  and  intimating 
that  this  puts  Government  contracts  in  a  different  category 
from,  contracts  of  private  individuals  as  regards  proposal 
and  acceptance,  he  states  that  "  the  rulings  of  this  Depart- 
ment, however,  in  the  absence  of  any  special  statutory  pro- 
vision,  are  that  the  bidder  may  withdraw  at  any  moment 
until  notice  of  acceptance  of  his  bid."  (Citing  the  two 
opinions  noticed  above.) 

He  then  considers  section  3719,  Revised  Statutes,  provid- 
ing that  "  each  proposal  shall  be  accompanied  by  a  written 
guaranty  *  ♦  ♦  that  the  bidder,  if  his  bid  is  accepted, 
will    ♦    ♦    ♦     give  bond  with  good  and  sufficient  sureties 


60  Withdrawal  of  Bids  Before  Acceptance. 

to  furnish  the  supplies  proposed,"  and  that  if  the  bidder, 
after  acceptance  of  his  proposal  and  notification  thereof, 
fail  to  give  the  additional  bond,  the  loss  shall  be  charged 
against  himself  and  his  guarantor,  and  says : 

"  *  *  *  Strictly  construed;  this  does  not  prevent  a 
withdi  awal  before  acceptance.  Liberally  construed,  in  con- 
formity with  the  manifest  intent  of  the  provision,  I  think 
it  may  fairly  be  held  that  it  binds  the  bidder  to  stand  by 
his  bid,  at  least  after  the  hour  of  opening.  The  case  being 
doubtful,  I  am  inclined  to  give  a  liberal  construction  to  the 
statute,  since  in  this  way  only  can  its  authoritative  con- 
struction ^  obtained  from  the  courts.  I  would  therefor* 
advise  tbut  Mr.  Neville  be  held  to  his  proposal,  and  that  no 
right  of  withdrawal  on  his  part  be  recognized,  but  that  he 
and  his  guarantors  be  held  responsible." 

In  22  Op.  45,  47,  all  three  of  the  opinions  just  noted  are 
referred  to  with  apparent  approval  by  Attorney  General 
Griggs,  it  being  held  that  a  bidder  might  modify  his  bid  by 
telegraph  previous  to  the  opening  of  the  bids,  and  that 
the  modified  bid  "would,  upon  acceptance  before  with- 
drawal^ bind  the  bidder." 

In  the  manuscript  opinion  to  the  Secretary  of  War  of 
May  15, 1908,  supra^  the  files  of  the  War  Department  show 
that  the  bidding  in  question  was  made  under  the  provi- 
sions of  the  act  of  April  10, 1878,  as  amended  by  the  act  of 
March  3,  1883  (Comp.  Stat.  1901,  p.  2497),  which  is,  in 
every  material  respect,  similar  to  section  3719,  Revised 
Statutes,  construed  in  21  Op.  56,  supra.  The  guaranty 
bond  furnished  by  the  bidder  bound  the  obligor  in  case 
the  bidder  should  fail  to  enter  into  a  formal  contract  within 
10  days  after  notice  of  acceptance.  Nevertheless,  it  was 
held  that  a  bidder  who  withdrew  his  bid  before  acceptance, 
was  not  bound,  nor  was  his  guarantor.  As  to  the  bidder  it 
was  said :  "  Clearly,  the  shipbuilding  company,  in  the  ah- 
sendee  of  special  agreement^  had  the  right  to  withdraw  its 
offer  at  any  time  prior  to  acceptance."  Construing  the 
condition  of  the  bond,  it  was  said :  "  This  language  plain!} 
imports  that  there  shall  have  been  an  acceptance  of  the 
offer."  The  statute  applying  to  the  subject  is  not  noticed, 
nor  iH  Mr.  Whitney's  opinion  -ited. 
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In  Moffett  V.  City  of  Rochester^  91  Fed.  28,  31,  the  case 
involved  the  right  to  reform  a  bid  for  mistake,  but  one  of 
the  material  considerations  was  the  provision  of  the  city 
charter  to  the  effect  that  "  neither  the  principal  nor  sure- 
ties on  any  bid  or  bond  shall  have  the  right  to  withdraw 
or  cancel  the  same  until  the  board  shall  have  let  the  con- 
tract for  which  such  bid  is  made  and  the  same  shall  have 
been  duly  executed."  Of  this  the  Court  of  Appeals  for  the 
Second  Circuit  said : 

*****  The  statute,  as  well  as  the  notice  to  bidders^ 
informed  all  bidders  that  a  proposal  once  submitted  could 
not  be  withdrawn.  A  proposal  made  under  such  circum- 
stances is  entitled  to  he  regarded  as  having  some  attributes 
of  finality  which  do  not  belong  to  ordinary  contracts,'^'* 

The  Supreme  Court  reversed  the  decision  below  on  the 
ground  that  the  mistake  vitiated  the  bid  so  that  the  appel- 
lant had  no  proposal  at  all  before  the  board  and  hence  the 
provisions  of  the  city  charter  did  not  apply  (178  U.  S.  373, 
385,  386) .    The  court  said :  ' 

"The  rule  between  individuals  is  that  until  a  proposal 
be  accepted  it  may  be  withdrawn,  and  if  this  principle  can 
not  be  applied  in  the  pending  case,  on  account  of  the  char- 
ter of  the  city,  there  is  certainly  nothing  in  the  charter 
which  forbids  or  excuses  the  existence  of  the  necessary 
elements  of  a  contract. 

"  The  charter  of  the  city  provides  that '  neither  the  prin 
cipal  nor  sureties  on  any  bid  or  bond  shall  have  the  right 
to  withdraw  or  cancel  the  same  until  the  board  shall  have  ' 
let  the  contract  for  which  such  bid  is  made,  and  the  same 
shall  be  duly  executed.'    A  perfectly  proper  provision, 
but  as  was  said  by  the  learned  circuit  court : 

"The  complainant  is  not  endeavoring  'to  withdraw  or 
canceU  bid  or  bond.  *  *  *'" 
'  In  Scott  V.  United  States^  44  Ct.  Cls.  524,  certain  regula- 
tions of  the  Commissioner  of  Indian  Affairs,  approved  by 
the  Secretary  of  the  Interior,  were  relied  on,  providing 
that  bidders  should  deposit  with  their  bids  a  certified  check 
which  should  be  forfeited  "  in  case  any  bidder  or  bidders 
receiving  an  award  shall  fail  to  promptly  execute  the  lease 
for  grazing  purposes."    While  it  might  be  claimed  that 
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this  regulation  was  equivalent  to  a  statutory  provision  on 
che  subject,  it  does  not  appear  that  the  court,  in  holding 
that  the  deposit  was  forfeited,  where  the  bidder  withdrew 
his  bid  before  acceptance,  regarded  the  regulation  as  any- 
thing more  than  a  notification  to  bidders.  The  ratio  de- 
cidendi may  be  gathered  from  the  following  quotations : 

^^  The  agents  of  the  Government  stand  upon  a  different 
footing  from  private  individuals  in  the  matter  of  advertis- 
ing for  the  letting  of  contracts  in  behalf  of  the  United 
States.  They  have  no  discretion.  They  must  accept  the 
lowest  or  the  highest  responsible  bid,  or  reject  all  and  re- 
advertise.  Private  individuals  are  not  required  thus  to  act. 
Hence  it  is  apparent  that  Government  agents  should  be  al- 
lowed a  reasonable  time  after  the  opening  of  bids  before 
they  are  allowed  to  be  withdrawn,  so  they  can  be  afforded 
opportunities  to  ascertain  whether  collusion  or  fraud  had 
been  perpetrated  against  the  United  States  by  the  parties 
engaged  in  the  bidding.  It  is  also  apparent  that  if  the 
rule  of  allowing  immediate  withdrawals  after  the  results 
of  the  bidding  are  made  known,  frauds  innumerable  could 
be  perpetrated  against  the  United  States,  and  thus  public 
justice  would  be  greatly  hampered.  Experience  in  adver« 
tising  for  proposals  for  contracts  has  rendered  it  necessary 
for  the  different  Departments  of  the  Government  to  require 
a  deposit  of  5  to  10  per  cent  of  the  approximate  amount 
involved  as  an  evidence  of  good  faith  and  honest  dealing 
on  the  part  of  the  bidders,  said  deposit  to  be  forfeited  if 
the  rules  of  the  Departments  are  not  complied  with ;  other- 
wise such  deposits  will  be  returned  to  the  bidders.  It  is 
an  easy  matter  for  a  bidder  to  shun  responsibility  if  he 
has  underestimated  or  overestimated  in  his  proposal,  pro- , 
vided  he  is  allowed  to  withdraw  his  bid  and  with  it  recover 
the  amount  of  his  deposit." 

"  One  of  the  purposes  of  this  regulation  is  to  prevent  the 
withdrawal  of  bids  when  the  results  of  the  biddings  are 
made  known  and  before  it  is  possible  under  Government 
rules  and  regulations  to  accept  or  reject  a  bid.  It  is  evi- 
dent from  the  language  used  in  this  regulation  that  its  main 
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purpose  is  to  protect  the  Government  from  conspiracies 
which  might  occur  among  bidders  for  Government  con- 
tracts, and  in  no  sense  was  it  intended  to  punish  them. 
Hence  the  necessity,  as  we  have  already  stated,  that  in  cases 
of  this  character,  agents  of  the  Government  should  be  al- 
lowed a  reasonable  time  in  which  to  pass  upon  proposals 
before  they  can  be  withdrawn  by  the  parties  who  made 
them." 

In  my  judgment,  the  fair  construction  of  the  circular  in- 
viting bids  in  the  present  case  is  that  the  Isthmian  Canal 
Commission  will  impartially  consider,  and  pass  upon  such 
bids,  and  such  bids  only,  as  contain  a  stipulation  that  the 
proposal  shall  remain  open  for  a  reasonable  time  for  ac- 
ceptance by  the  commission,  and  shall  be  accompanied  by  a 
bond  securing  such  stipulation,  and  the  fair  construction  of 
the  proposal,  and  of  the  conditions  of  the  bond,  is  that  the 
Great  Western  Co.  and  its  bondsman  agreed  to  the  stipu- 
lations of  the  circular  so  construed.  This  construction  of 
the  circular,  and  of  the  proposal  and  bond,  accords  with  the 
evident  purpose  of  the  whole  transaction,  and  with  the 
common  understanding  of  business  men.  That  being  the 
case,  it  is  my  opinion  that  there  was  a  sufficient  considera- 
tion to  support  an  obligation  upon  the  part  of  the  Great 
Western  Co.  and  its  bondsman  to  keep  its  bid  open  for  a 
reasonable  time.  It  may  be  admitted  that  the  Great 
Western  Co.  had  no  right  that  the  contract  should  be 
awarded  to  it,  even  if  it  were  the  highest  bidder  {Talbot 
Paving  Company  v.  Detroit,  109  Mich.  657;  Molloy  v. 
New  RocheUe,  128  N,  Y.  App.  Div.  642 ;  Colorado  Paving 
Compariy  v.  Murphy,  78  Fed.  28 ;  United  States  ex  rel. 
Goldherg  v.  Meyer,  37  App.  D.  C.  282) ;  yet  it  did  have  the 
right  that  its  bid  should  be  considered  and  considered  on 
its  merits  (Faist  v.  Hohoken,  72  N.  J.  L.  361) ,  and  this  right 
was  only  conceded  it  on  the  condition  that  it  would  agree 
not  to  withdraw  its  bid  until  the  commission  had  had  a 
reasonable  time  to  tabulate  the  bids,  consider  the  responsi- 
bility of  the  bidders,  etc. 

This  seems,  therefore,  to  be  a  case  of  mutual  stipula- 
tions, the  commission  agreeing  to  receive  and  consider  all 
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bids  submitted  only  if  the  bidders  would  agree  not  to  with- 
draw them  capriciously,  and  give  security  to  that  effect, 
while  the  bidders  made  this  concession  because  of  their 
understanding  that  the  commission  would  treat  their  bids 
with  the  fair  and  impartial  consideration  incumbent  on 
public  officers. 

Even  if  there  were  more  doubt  as  to  the  correctness  of 
this  conclusion  than  I  am  inclined  to  allow,  it  is  my  judg- 
ment that  this  doubt  should  be  resolved  in  favor  of  the 
Government  for  the  reasons  of  public  policy  so  well  set 
forth  in  the  opinion  of  the  Court  of  Claims.  Where  no 
mistake,  unreasonable  delay,  or  the  like  exists,  no  injus- 
tice is  done  the  bidder  by  holding  him  to  the  conditions  of 
the  advertisement  on  which  he  bid,  while  to  give  bidders 
the  right  of  withdrawal,  in  all  caseSy  would  work  a  grave 
injustice  to  the  Government. 

One  further  consideration  I  think  it  proper  to  notice. 
The  circular  inviting  bids  required,  and  the  Great  Western 
Co.  gave,  a  preliminary  guaranty  bond.  It  is  well  settled, 
indeed  it  is  elementary,  that  a  bond  being  a  specialty  de- 
rives its  validity  from  its  mere  delivery.  Consideration, 
and  therefore  the  binding  force  of  mutual  promises,  have 
no  application  to  such  an  instrument.  It  is  of  the  same 
character  as,  and  is  alternated  in  many  statutes  with,  a 
deposit  in  cash  or  a  certified  check.  (Sec.  3719,  R.  S.  as 
amended.  Comp.  Stat.  1901,  p.  2499.)  There  can  hardly 
be  any  doubt  that  a  bidder  who  withdrew  his  bid  before 
acceptance  would  forfeit  a  deposit  of  cash,  no  matter  what 
view  should  be  taken  of  the  question  of  his  contractual  rela- 
tions to  the  Government.  (Dillon  on  Municipal  Corpora- 
tions, ed.  1911,  sec.  810;  Robinson  v.  Board  of  Education^ 
98  111.  App.  100.)  Possession  having  been  transferred,  the 
fact  that  the  bidder  never  became  legally  bound  would  be 
immaterial.  I  can  see  no  difference  in  the  case  of  a  bond 
given  in  lieu  of,  and  as  a  representative  of,  cash.  The 
obligor  must  perform  its  conditions  according  to  their 
proper  construction,  irrespective  of  whether  there  is  a  con- 
sideration for  his  principal's  promise  or  not,  and  as,  in  my 
opinion,  the  condition  in  the  bond  in  this  case  bound  the 
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obligor  if  an  award  was  made  within  a  reasonable  time, 
without  fraud  or  mistake,  whether  the  bidder  had  with- 
drawn his  bid  or  not,  this  obligation  must  be  complied  with, 
whatever  view  may  be  taken  of  the  main  question. 

Your  second  question  inquires  whether  there  was  an 
aureasonable  delay  in  waiting  until  the  18th  of  January  to 
accept  bids  opened  in  Washington  on  January  11. 

The  advertisement  inviting  proposals,  and  the  proposals 
themselves,  showed  that  the  copper  scrap  which  was  to  be 
sold  was  located  on  the  Isthmus  of  Panama,  and  that, 
while  the  bids  were  to  be  opened  at  the  office  of  the  general 
purchasing  officer  at  Washington,  the  contract  was  to  be 
awarded  by  the  Isthmian  Canal  Commission. 

It  further  appears  from  the  papers  submitted  that  while 
the  price  of  copper  fell  from  17.16  cents  on  January  11, 
when  the  bids  were  opened,  to  16J  cents  on  January  18, 
when  the  award  was  made,  most  of  this  fall  had  occurred 
by  January  16. 

I  am  limited,  by  statute,  in  rendering  opinions  to  "  qucs- 
tions  of  law."  In  view  of  the  fact  that  the  bids  after  being 
opened  and  tabulated  had  to  be  referred  to  the  Isthmus  for 
final  decision,  both  as  to  the  question  of  the  highest  bidder, 
and  as  to  the  responsibility  of  such  bidder,  and  that  if  the 
award  had  been  made  on  the  16th  day  of  January,  the  loss 
to  the  Great  Western  Co.  would  have  been  approximately 
as  great  as  on  the  18th,  when  the  award  was  actually  made, 
it  is  my  opinion  that  the  delay  of  seven  days  was  not  un- 
reasonable as  a  matter  of  law.  This  opinion,  however,  does 
not  relieve  the  administrative  officers  from  determining 
whether,  on  all  the  circumstances,  including  those  submitted 
to  me  as  well  as  any  others  in  their  knowledge,  there  has 
been  such  a  delay  in  fact  as  to  make  it  inequitable  to  hold 
the  Great  Western  Co.  to  its  proposal. 
EespectfuUy, 

GEORGE  W.  WICKERSHAM. 

The  Secrbtahy  op  War. 
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DUPLICATE  CHECKS— INDEMNITY  BONDS. 

In  case  of  the  loss  of  an  original  check  issued  by  a  United  States 
disbui'slng  officer,  the  Secretary  of  the  Trcjasury  has  no  authority, 
under  the  provisions  of  section  3046  of  the  Revised  Statutes,  to 
disijense  with  the  giving  of  a  bond  as  a  condition  to  the  issuance 
of  a  duplicate  checls. 

Department  op  Justice, 

F  ehruary  15y  1913. 

Sir  :  Under  date  of  January  30, 1913,  you  ask  my  opinion 
as  to  your  authority  to  dispense  with  a  bond  under  the  pro- 
visions of  section  3646  of  the  Revised  Statutes.  Your 
request  is  evidently  suggested  by  the  following  facts  dis- 
closed by  the  papers  and  correspondence  submitted : 

In  April,  1912,  the  O.  J.  Gude  Co.,  of  New  York,  ren- 
dered an  account,  amounting  to  $3,653.35,  against  the 
United  States  for  advertising  work  done  in  connection  witli 
the  recruiting  service  of  the  United  States  Army. 

On  May  25,  1912,  a  check.  No.  91780G,  for  said  amount, 
payable  to  the  order  of  the  Gude  Co.,  was  signed  by  Lieut. 
Col.'M.  G.  Zalinski,  Deputy  Quartermaster  General  of  the 
Army,  and  mailed  to  the  payee.  The  latter  states  that  the 
check  was  never  received.  Payment  was  therefore  stopped. 
Evidently  the  check  left  the  possession  of  the  War  Depart- 
ment and  was  thereafter  lost. 

On  November  23,  1912,  more  than  six  months  subsequent 
to  such  loss,  the  Gude  Co.  applied  to  Col.  Zalinski  for  a 
duplicate  check  and  was  advised  that  such  duplicate  would 
be  issued  upon  the  execution  of  a  bond  in  double  the  sum 
represented  by  the  lost  check.  The  Gude  Co.  asks  that  the 
duplicate  check  be  issued  without  giving  a  bond,  and  you 
ask  whether  you  have  authority  to  grant  that  request. 

By  section  3620  of  the  Eevised  Statutes  it  is  made  the 
duty  of  every  disbursing  officer  having  public  money  in- 
trusted to  him  for  disbursement  to  deposit  the  same  with 
the  treasurer  or  assistant  treasurer,  and  to  draw  for  same 
only  as  it  is  required  for  payments  to  be  made  in  pursuance 
of  law,  and  only  in  favor  of  the  persons  to  whom  payment 
is  to  be  made ;  in  places  where  there  is  no  treasurer  or  assist- 
ant treasurer,  the  Secretary  of  the  Treasury  may  specially 
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autliorize  the  deposit  of  public  money  to  be  made  in  any 
other  depository. 

By  regulation  of  December  7,  1906,  of  the  Secretary  of 
the  Treasury  it  is  provided  that  any  check  of  a  disbursing 
officer  upon  money  so  deposited  must  be  in  favor  of  the 
party  by  name  to  whom  the  money  is  to  be  paid,  except, 
among  others,  in  cftse  of  payments  in  amounts  not  exceed- 
ing $20. 

The  issuance,  by  authority  of  law,  of  duplicate  checks 
was  originally  limited  by  the  act  of  March  19,  1868  (15 
Stat.  43),  to  such  checks  as  had  been  issued  in  payment  of 
bounties.  Section  3  of  that  act  provided  that  the  assistant 
treasurers  of  the  United  States  in  the  cities  of  New  York 
and  San  Francisco  should — 

".  *  *  *  pay  duplicate  checks,  for  bounties  granted 
under  the  said  act,  upon  notice  and  proof  of  the  loss  of  the 
original  check  or  checks,  under  such  regulations  as  the 
Secretary  of  the  Treasury  may  direct." 

The  statute  governing  the  present  question  is  section 
3646,  E.  S.,  as  reenacted  and  amended  by  the  act  of  Feb- 
ruary 23,  1909  (36  Stat.  648),  which  is  as  follows: 

"  Whenever  any  original  disbursing  officer's  check  is  lost, 
stolen,  or  destroyed,  the  Secretary  of  the  Treasury  may 
authorize  the  officer  issuing  the  same,  after  the  expiration 
of  six  months  and  within  three  years  from  the  date  of  such 
disbursing  officer's  check,  to  issue  a  duplicate  thereof  upon 
the  execution  of  such  bond  to  indemnify  the  United  States 
us  the  Secretary  of  the  Treasury  may  prescribe    *     *     ♦." 

The  act  of  February  23,  1909,  passed  the  House  January 
22, 1909,  and  the  Senate  February  16,  1909,  without  debate. 
Neither  House  report  No.  1865  nor  Senate  report  No.  960, 
Sixtieth  Congress,  second  session,  throw  light  upon  the 
intent  of  Congress,  other  than  that  indicated  in  the  plain 
language  of  the  law  itself. 

Looking  back,  however,  at  the  debates  in  Congress  about 
the  time  of  the  passage  of  the  act  of  February  2,  1872  (17 
Stat.  29) ,  which  in  the  revision  became  section  3646,  we  find 
the  following  statements  made  by  Senator  Sherman,  speak- 
ing in  behalf  of  the  Committee  on  Finance  in  the  Senate 
(Cong.  Globe,  42d  Cong.^  2d  sess.,  p.  621) : 
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"  ♦  *  ♦  I  will  inform  the  Senator  [Trumbull]  that 
under  the  present  law  checks  of  disbursing  officers  of  a 
certain  character  (for  pension  claims  and  bounty  claims) 
are  now  provided  for  in  this  way ;  and  after  a  practice  of 
three  years  under  that  law  there  has  been  found  to  be  no 
difficulty  in  supplying  duplicates  of  such  checks.  The  law 
requires  all  pajrments  of  disbursing  officers  to  be  made  by 
checks  on  a  depositary.  The  result  is  that  the  number  of 
checks  has  been  increased  enormously  in  the  practice  of  the 
Government,  and  cases  have  arisen  of  great  hardship,  where 
the  evidence  is  perfectly  clear  that  the  check  has  been  lost 
or  destroyed;  and  still  there  is  no  power  to  grant  relief 
except  in  special  cases. 

"  Under  the  practice  as  to  the  issuing  of  duplicate  checks 
in  pension  and  bounty  cases,  no  single  loss  to  the  Treasury 
has  ever  occurred ;  and  this  extension  of  the  law  is  recom- 
mended by  the  officers  of  the  Government,  and  very  strongly 
urged,  on  account  of  very  severe  cases  tliat  have  arisen  of 
the  destruction  or  loss  of  checks  and  drafts.  As  a  matter 
of  course,  before  a  duplicate  is  issued  a  bond  has  to  be 
given,  with  proper  security,  under  such  regulations  as  may 
be  prescribed  by  the  Secretary  of  the  Treasury. 

"  There  are  with  the  files  which  I  have  sent  with  the  bill 
to  the  Secretary's  desk  the  forms  that  have  been  adopted. 
They  are  very  stringent.  There  is  also  a  strong  letter  of 
the  Second  Comptroller  urging  the  necessity  of  the  bill,  one 
from  Gen.  Spinner,  one  from  the  Paymaster  General, 
and  one  from  the  Secretary  of  the  Treasury,  all  concurring 
that  it  is  indispensably  necessary  in  order  to  supply  relief 
in  certain  cases. 

"The  Committee  on  Finance  hesitated  a  good  while 
oecause  it  is  an  important  question.  We  examined  it  care- 
fully. It  was  also  examined  by  the  Committee  on  Ways 
and  Means  of  the  House.  We  concluded  that  it  was  safe 
under  the  restrictions  of  the  bill  to  pass  it    *    *    *." 

In  the  debates  in  Congress  at  the  time  of  the  passage  of 
the  act  of  March  19,  1868,  supra^  Senator  Corbett,  of  Ore- 
gon, sought  (Cong.  Globe,  40th  Cong.,  2d  sess.,  pt.  2,  p. 
1788)  to  amend  the  law  so*  as  to  include  any  lost  check,  but 
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the  amendment  was  rejected  and  the  act  passed  in  the 
language  stated  above. 

In  discussing  the  purposes  of  the  law  to  provide  for  the 
issuance  of  duplicate  checks,  Senator  Corbett  said,  on 
March  10, 1868,  supra: 

"  *  *  *  There  are  instances  that  I  know  of  on  the 
Pacific  coast  where  checks  have  been  lost  and  the  money  is 
standing  to  the  credit  of  officers  of  the  United  States  in 
San  Francisco,  and  has  been  for  two  or  three  years,  and 
they  are  unable  to  get  the  money  out  of  the  Treasury. 
I  desire  to  amend  that  section  so  that  it  will  apply  to  other 
checks  at  the  end  of  two  years,  under  such  regulations  as 
the  Secretary  of  the  Treasury  may  prescribe.  He  of  course 
will  require  bonds^  and  that  will  be  a  perfect  protection  to 
the  Treasury." 

And  Senator  Sherman  said,  supra: 

"  It  was  to  avoid  that  very  abuse  of  this  section  that  I 
made  the  motion  to  refer  the  bill  to  the  Committee  on 
Finance.  The  discovery  now  made  by  my  friend  from 
Oregon  shows  the  importance  of  it.  As  a  matter  of  course 
an  authority  to  pay  lost  checks  would  be  a  very  dangerous 
one  unless  it  was  very  carefully  limited.  Under  the  regu- 
lations of  the  Treasury  Department  a  lost  check  is  never 
paid  on  a  duplicate  except  upon  bond  given.  But  it  would 
be  idle  to  require  a  soldier  who  has  merely  lost  one  of  his 
papers  to  give  a  bond.  We  have  limited  the  operation  of 
the  section  simply  to  claims  for  bounty;  but  in  all  other 
cases  they  must  give  bonds    *    *     *." 

From  the  earlier  legislation  it  is  apparent  that  Congress 
intended  to  authorize  the  issue  of  duplicate  checks  in  pay- 
ment of  bounty  without  bond,  but  in  the  later  legislation 
authorizing  the  issuance  of  duplicate  checks  in  all  other 
instances  it  was  clearly  intended  that  such  other  duplicate 
checks  should  be  issued  only  upon  the  giving  of  a  proper 
bond  to  protect  the  United  States  from  loss. 

Said  section  3646  has  been  before  the  courts  but  once.  In 
Becker  v.  Vmted  States^  26  Court  of  Claims,  172,  it  was 
held  that  this  section  was  not  the  only  remedy,  but  that  the 
claimant  whose  check  had  been  lost  might  sue  in  the  Court 
of  Claims.    In  awarding  judgment,  however,  the  court 
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directed  that,  if  the  judgment  should  be  finally  paid  at  the 
Treasury,  a  bond  of  indemnity  should  be  taken. 

The  construction  which  I  thus  give  to  section  3646  is  in 
accord  with  the  practice  of  your  Department.  In  the 
memorandum  accompanying  your  letter  it  is  stated  that 
since  the  approval  of  the  act  of  February  2,  1872,  from 
which  said  section  of  the  Revised  Statutes  was  taken,  the 
Department  has  approved  38,758  duplicate  cliecks,  and  in 
each  instance  a  bond  has  been  required. 

I  am  of  the  opinion  that  under  the  provisions  of  section 
8646  you  have  no  authority  to  dispense  with  the  giving  of 
a  bond  as  a  condition  to  the  issuance  of  a  duplicate  check. 
EespectfuUy, 

GEORGE  W.  WICKERSHAM. 

The  Secretaky  of  the  Treasury. 


REASSIGNMENT  OF  QUARTERS  IN  STATE,  WAR,  AND  NAVY 

BUILDING. 

The  consent  of  Congress  is  essential  to  a  reassignment  of  the  quar- 
ters now  occupied  by  the  Departments  in  the  State,  War,  and 
Navy  Building. 

Department  of  Justice, 

February  17, 1913. 

Sir:  I  have  the  honor  to  advise  you  upon  the  question 
submitted  in  a  letter  dated  February  3,  1913,  by  your 
Economy  and  Efficiency  Commission  as  to  whether  it  would 
be  necessary  to  obtain  the  consent  of  Congress  to  a  reassign- 
ment of  the  quarters  now  occupied  by  the  Departments  in 
the  State,  War,  and  Navy  Building. 

In  my  opinion  the  consent  of  Congress  would  be  neces- 
sary. The  question  is  in  substance  the  same  as  that  de- 
cided in  the  opinion  of  Assistant  Attorney  General  Harr, 
dated  September  24,  1912,  to  the  Secretary  of  the  Interior, 
relative  to  the  transfer  to  the  Bureau  of  Mines  of  certain 
disused  portions  of  the  lighting  and  heating  plant  of  the 
Library  of  Congress.    In  that  opinion  it  was  said  (29  Op. 

524,  525) : 

"  There  being  no  statute  specifically  prohibiting  or  au- 
thorizing such  a  transfer,  the  authority  of  the  superin- 
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tendent  of  the  Library  Building  and  Grounds  to  make  it 
must  be  entirely  a  matter  of  implication  from  the  powers 
devolved  upon  him  by  law.  The  act  of  February  19,  1897 
(29  Stat.  545),  impliedly  makes  him  the  custodian  of  the 
property  referred  to,  but  that  carries  with  it  no  authority 
to  transfer  such  property  to  some  other  branch  or  establish- 
ment of  the  Government,  even  if  its  use  for  heating  and 
lighting  the  Library  has  been  discontinued.  On  the  con- 
trary, his  duties  as  custodian  impliedly  prohibit  him  from 
transferring  the  possession  of  the  property  commit!'  1  to 
his  care  to  some  one  else. 

"*  ♦  ♦  It  is  for  Congress,  under  its  constitutional 
grant  with  respect  to  the  regulation  and  disposition  of  the 
territory  and  other  property  of  the  United  States,  to  say 
what  shall  be  done  with  the  apparatus  in  question.  Mere 
custodians  under  it  have  no  such  authority." 

The  considerations  upon  which  that  opinion  was  based 
apply  even  more  forcibly  in  the  present  case.  The  super- 
intendent of  the  Library  Building  was  impliedly  custodian 
of  the  property  in  question.  But  Revised  Statutes,  sections 
203,  217,  and  418,  in  express  terms  make  the  Secretary  of 
State,  the  Secretary  of  War,  and  the  Secretary  of  the  Navy 
the  custodians  of  all  property  appertaining  to  their  re- 
spective departments,  and,  as  was  held  in  that  opinion, 
mere  custodians  have  no  right  of  transfer. 

The  circumstances  under  which  the  existing  assignment 
of  quarters  was  made  leads  irresistibly  to  the  same  con- 
clusion. At  the  time  the  building  was  erected  a  consider- 
able difficulty  arose  as  to  the  space  to  be  assigned  to  the 
respective  Departments.  The  House  of  Representatives  in 
the  legislative,  executive,  and  judicial  appropriation  bill 
for  1882  proposed  to  solve  this  delicate  situation  through 
a  definite  allotment  of  the  rooms  in  the  new  building  by  the 
direct  action  of  Congress  itself.     (13  Cong.  Rec,  p.  4872.) 

The  Senate,  however,  considered  the  matter  of  space  dis- 
tribution to  be  more  properly  for  the  discretion  of  the 
President  and  the  respective  Secretaries  and  struck  out  the 
apportioning  clause  of  the  bill.  Senator  Allison,  in  charge 
of  the  bill,  explained  the  action  of  the  Senate  committee 
as  follows  (13  Cong.  Rec.  5498) : 
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'^Mr.  AixisoN.  As  the  bill  came  from  the  House  there 
was  an  absolute  direction  as  to  how  various  apartments  in 
what  is  known  as  the  State,  War,  and  Navy  Department 
Building  should  be  occupied.  We  did  not  think  that  was 
a  wise  thing  for  us  to  do.  Therefore  we  so  altered  the  sec- 
tion as  to  give  the  discretion  to  the  President.  That  is  all 
we  mean  by  the  amendments.  The  original  section  re- 
quired a  certain  portion  of  this  building  to  be  occupied  by 
the  Secretary  of  War,  not  only  what  he  occupies  now,  ex- 
cept two  rooms,  but  all  the  new  north  wing,  which  will  be 
com],  pted  about  the  1st  of  December.  There  is  a  contro- 
versy with  reference  to  the  south  wing,  that  portion  now 
occupied  by  the  State  Department,  and  also  with  reference 
to  a  portion  of  the  east  wing,  which  the  Navy  Department 
occupies.  We  think  it  wise  to  allow  these  different  Secre- 
taries to  state  their  suggestions  to  the  President  and  let  him 
decide  between  them.  He  has  that  power,  undoubtedly, 
without  any  legislation.  So  I  shall  not  be  particularly 
mortified  if  the  whole  section  goes  out." 

The  House  refused  to  concur  in  the  amendment,  and  the 
matter  went  to  conference.  Both  sides  proved  obdurate. 
A  second,  a  third,  and  even  a  fourth  conference  was  neces- 
sary before  a  compromise  could  be  reached.  (First  dis- 
agreement, 13  Cong.  Rec.  6098-6101 ;  second  disagreement, 
13  Cong.  Rec.  6388-6391,  6429-6431;  third  disagreement, 
13  Cong.  Rec.  6628,  6686 ;  fourth  conference  report  adopted, 
13  Cong.  Rec,  pp.  6232,  6889.) 

The  debates  show  clearly  that  the  principal  difference  be- 
tween the  two  Houses  was  whether  the  assignment  of  space 
in  the  State,  War,  and  Navy  Building  should  be  expressly 
prescribed  by  Congress  itself  or  should  be  left  to  the  dis- 
cretion of  the  respective  Secretaries  and  the  President.  The 
following  dialogue  between  Senator  Allison,  reporting  for 
the  second  conference  committee,  and  Senator  Sherman, 
who  sympathized  with  the  attitude  of  the  House  of  Repre- 
sentatives, sunmiarizes  the  whole  debate  (13th  Cong.  Rec. 
6888) : 

"Mr.  Allison.  We  are  unable  to  agree  upon  section  6 
of  the  bill,  which  is  legislation  relating  to  the  transfer  of 
the  records  of  the  Surgeon  General's  Office  to  the  Adjutant 
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General's  Office,  and  also  relating  to  the  distribution  and 
the  occupancy  of  the  building  known  as  the  State,  War, 
and  Navy  Building.  We  have  agreed  upon  e\'erything 
else. 

"  ]VIr.  Shkrman.  Would  it  help  the  matter  if  the  Senate 
should  recede  from  the  last  amendment?  I  believe  the 
House  is  right  in  regard  to  the  distribution  of  rooms  in  that 
building.  Would  that  help  the  matter  toward  an  agree- 
ment if  we  should  recede  ? 

^'  Mr.  AujsoN.  It  would  very  much,  so  far  as  the  House 
is  concerned. 

^^Mr.  Sherman.  Would  the  House  then  agree  to  the 
other  amendments? 

"Mr.  AiiLisoN.  No,  sir;  they  would  not. 

"Mr.  Sherman.  What  does  the  Senator  advise! 

"  Mr.  Allison.  My  advice  is  another  conference.  I  will 
say  briefly  that  while  I  have  no  doubt  there  ought  to  be 
some  reorganization  of  the  clerical  force  in  that  large  build- 
ing, known  as  the  State,  War,  and  Navy  Building,  yet  it 
seems  to  me  that  that  ought  to  be  left  in  some  way  to  the 
Departments  now  in  the  occupation  of  that  building  and 
should  not  be  fixed  by  law.  Especially  is  that  so  in  view 
of  the  fact  that  the  north  wing  of  the  building  is  not  yet 
completed.  It  seems  to  me  that  a  permanent  readjustment 
of  the  clerical  force  in  that  building  can  not  well  be  made 
until  the  north  wing  is  completed,  which  will  not  be  before 
November,  The  Senate  conferees  believe  that  we  should 
leave  at  least  for  the  present  this  readjustment  to  the  sev- 
eral secretaries  having  charge  of  the  building,  and  if  by 
next  winter  they  are  not  willing  to  make  a  proper  eco- 
nomical adjustment  of  the  clerical  force  in  that  building, 
then  I  shall  be  ready  for  one  to  take  hold  of  the  matter  and 
fix  it  by  legislation ;  but  it  seems  to  me  it  is  premature  to 
undertake  to  do  so  at  this  time. 

"Mr.  Sherman.  ♦  ♦  ♦  That  matter  ought  to  be  ar- 
ranged; and  I  do  not  believe  that  the  President  can  do  it, 
because  he  will  not  like  to  undertake  to  decide  a  controversy 
between  the  Secretary  of  State  and  the  Secretary  of  the 
Navy.  The  Secretary  of  State  will  never  surrender  his 
part  of  the  building  because  it  is  part  of  the  dignity  of  hi? 
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department  to  have  all  that  great  wing.  The  Secretary  of 
the  Navy  may  insist  upon  having  part  of  it,  but  he  can  not 
prevail  unless  the  Secretary  of  State  will  yield,  and  they 
will  never  agree.  Therefore,  I  think  the  law  ought  to  de- 
termine exactly  how  much  room  shall  be  allotted,  giving  to 
the  State  Department  and  giving  to  the  Navy  Department 
ample  room  and  verge  enough,  I  think  to  the  former  a 
little  more  than  any  other  department  in  proportion  to  its 
size;  but  I  think  the  great  body  of  that  wing  ought  to  be 
assigned  to  an  active  department  of  the  Government." 

See  also  the  speech  of  Mr.  Cannon,  reporting  to  the 
House  of  Representatives  the  disagreement  of  the  third 
conference  committee  (13th  Cong.  Rec,  p.  6429),  and  also 
the  statement  by  the  same  gentleman  in  reporting  to  the 
House  the  result  of  the  fourth  and  final  conference  (13th 
Cong.  Rec  6889). 

The  final  outcome  was  the  creation  of  a  joint  select  com- 
mittee of  three  members  of  the  House  of  Representatives 
and  three  Senators  (13th  Cong.  Rec.  6889).  It  was  fur- 
ther provided  that  this  committee  should — 
"*  *  *  make  examination  of  said  building  and  set  apart 
such  portions  thereof  for  the  use  and  occupancy  of  the 
State,  War,  and  Navy  Departments,  respectively,  as  in 
their  judgment  the  best  interests  of  the  public  service  and 
the  needs  of  said  Departments,  respectively,  may  require; 
and  upon  filing  an  agreed  statement  of  such  partition  by 
said  joint  select  committee  in  triplicate  with  the  respective 
secretaries  of  such  Departments  the  building  shall  be  occu- 
pied as  therein  provided  as  soon  thereafter  as  practicable." 
(22  Stat.  219,  256.) 

I  am,  therefore,  of  the  opinion  that  Congress  has  de- 
liberately taken  from  the  executive  branch  of  the  Govern- 
ment any  discretion  in  the  assignment  of  space  as  between 
the  three  departments  in  the  State,  War,  and  Navy  Build- 
ing, and  that  any  reassignment  would  require  additional 
legislation. 

Very  respectfully. 

WINFRED  T.  DENISON, 

Acting  Attorney  Oeneral, 
The  PREsroENT. 
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BUGIBIUTY  OP  RETIRED  OFFICERS   OF  THE  REVENU& 
CUTTER  SERVICE  TO  CIVIL  OFFICES. 

A  retired  officer  of  the  Revenue-Cutter  Service  does  not  come  within 
the  purview  of  the  Executive  order  of  January  17,  1873,  which 
prohibits  a  person  while' holding  a  Federal  civil  office  from  accept- 
ing or  holding  a  State,  Territorial,  or  municipal  office. 

Department  of  Justice, 

February  17^  1913. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  25th  ultimo,  in  which  you  request  an  opinion 
whether  the  Revenue-Cutter  Service  is  to  be  considered  as 
a  civil  or  as  a  military  service. 

The  accompanying  papers  show  that  the  question  arises 
in  connection  with  the  case  of  First  Lieut,  of  Engineers 
H.  O.  Slayton,  United  States  Revenue-Cutter  Service,  re- 
tired, who  desires  to  become  a  candidate  for  the  office  ot 
councilman  for  his  ward  at  Port  Townsend,  Wash.,  and  the 
only  objection  to  his  so  doing  suggested  to  me  is  based  upon 
the  President's  order  of  January  17, 1873. 

That  order  in  full  is  as  follows : 

*'  Whereas  it  has  been  brought  to  the  notice  of  the  Presi 
(lent  of  the  United  States  that  many  persons  holding  civil 
office  by  appointment  from  him,  or  otherwise,  under  the 
Constitution  and  laws  of  the  United  States,  while  holding 
such  Federal  positions,  accept  offices  under  the  authority 
of  the  States  and  Territories  in  which  they  reside,  or  of 
municipal  corporations,  under  the  charters  and  ordinances 
of  such  corporations,  thereby  assuming  the  duties  of  the 
State,  Territorial,  or  municipal  office  at  the  same  time  that 
they  are  charged  with  the  duties  of  the  civil  office  held 
under  Federal  authority :  and 

"  Whereas  it  is  believed  that,  with  but  few  exceptions, 
the  holding  of  two  such  offices  by  the  same  person  is  incom- 
patible with  a  due  and  faithful  discharge  of  the  duties  of 
either  office;  that  it  frequently  gives  rise  to  great  incon- 
venience, and  often  results  in  detriment  to  the  public  serv- 
ice; and,  moreover,  is  not  in  harmony  with  the  genius  of 
Ihe  Government: 
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"In  view  of  the  premises,  therefore,  the  President  has 
deemed  it  proper  thus  and  hereby  to  give  public  notice 
that,  from  and  after  the  4th  day  of  March,  A.  D.  1873  (ex- 
cept as  herein  specified) ,  persons  holding  any  Federal  civil 
office  by  appointment  under  the  Constitution  and  laws  ot 
the  United  States  will  be  expected,  while  holding  such  office, 
not  to  accept  or  hold  any  office  under  any  State  or  Terri- 
torial government,  or  under  the  charter  or  ordinances  of 
any  municipal  corporation;  and,  further,  that  the  accept- 
ance or  continued  holding  of  any  such  State,  Territorial, 
or  municipal  office,  whether  elective  or  by  appointment,  by 
any  person  holding  civil  office,  as  aforesaid,  under  the  Gov- 
ernment of  the  United  States,  other  than  judicial  offices 
under  the  Constitution  of  the  United  States,  will  be  deemed 
a  vacation  of  the  Federal  office  held  by  such  person,  and 
will  be  taken  to  be,  and  will  be  treated  as,  a  resignation  by 
such  Federal  officer  of  his  commission  or  appointment  in 
the  service  of  the  United  States. 

"  The  offices  of  justices  of  the  peace,  of  notaries  public, 
and  of  commissioners  to  take  the  acknowledgment  of  deeds, 
of  bail,  or  to  administer  oaths,  shall  not  be  deemed  within 
the  purview  of  this  order,  and  are  excepted  from  its  opera- 
tion, and  may  be  held  by  Federal  officers. 

"The  appointment  of  deputy  marshal  of  the  United 
States  may  be  conferred  upon  sheriffs  or  deputy  sheriffs. 
And  deputy  postmasters,  the  emoluments  of  whose  office  do 
not  exceed  six  hundred  dollars  per  annum,  are  also  excepted 
from  the  operations  of  this  order,  and  may  accept  and  hold 
appointments  under  State,  Territorial,  or  municipal  au- 
thority, provided  the  same  be  found  not  to  interfere  with 
the  discharge  of  their  duties  as  postmaster.  Heads  of  De- 
partments and  other  officers  of  the  Government  who  have 
the  appointment  of  subordinate  officers  are  required  to  take 
notice  of  this  order,  and  to  see  to  the  enforcement  of  its 
provisions  and  terms  within  the  sphere  of  their  respective 
Departments  or  offices,  and  as  relates  to  the  several  persons 
holding  appointments  under  them  respectively." 

In  my  judgment,  it  is  not  necessary,  in  order  to  deter- 
mine your  question,  ^,o  decide  the  exact  status,  whether  civil 
or  military,  of  the  Revenue-Cutter  Service.    It  has  been 
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held  to  be  ).  civil  service  by  Attorney  General  Devens  (15 
Op.  396;  10  ibid.  288)  and  by  the  Comptroller  of  the  Treas- 
ury (8  Comp.  Dec.  852;  15  ibid.  807),  but  the  legislation  of 
Congress  with  respect  thereto,  particularly  that  of  mor^ 
recent  years,  while  not  changing  its  primary  functions, 
which  appear  to  be  those  of  an  armed  police  force,  enforc- 
ing the  municipal  laws  of  the  United  States  upon  the  navi- 
gable waters  thereof,  has  certainly  gone  far  to  characterize 
it  as  a  military  force.  Thus  it  may  be  ordered  by  the  Presi- 
dent to  cooperate  with  the  Navy  (sec.  2757,  Rev.  Stat.) ; 
the  officers  thereof  may  be  retired,  as  was  Lieut.  Slayton 
(act  of  Mar.  2,  1895,  sec.  1,  28  Stat.  920;  act  of  Apr.  12, 
1902,  sec.  4,  32  Stat.  100) ;  its  officers  have  assimilated  rank 
with  the  officers  of  the  Army  and  Navy  (act  of  Apr.  12, 
1902,  sec.  2) ,  with  the  same  pay  and  allowances  as  officers 
of  the  Army  (ibid.  sec.  3),  and  they  are  promoted  in  the 
order  of  seniority,  subject  to  special  examinations  (ibid, 
sec.  8) ;  its  enlisted  force  is  enlisted  for  a  term  not  to  exceed 
three  years  (act  of  May  26,  1906,  sec.  1,  34  Stat  200)  ;  its 
officers  and  men  are  subject  to  military  as  well  as  civil 
punishment  (ibid.  sees.  2,  3,  4,  5,  6,  and  7),  and  they  may 
be  buried  in  national  cemeteries  under  the  regulations  for 
the  burial  of  officers  and  men  of  the  Army  (act  of  Mar.  4, 
1911,sec.  1,36  Stat.  1389). 

The  military  character  given  the  Revenue-Cutter  Servict 
by  this  legislation  was  referred  to  in  my  opinion  to  the  Sec 
retary  of  War  of  December  28,  1910  (28  Op.  543,  647), 
where,  however,  it  was  pointed  out  that  "  it  is  still  an  or 
ganization  separate  and  distinct  from  the  Navy,  under  the 
control  of  the  Secretary  of  the  Treasury  and  assigned  t(» 
duty  in  connection  with  the  collection  of  the  customs  reve- 
nue,*' and  that  "  now,  as  formerly,  it  can  only  be  regarded 
as  part  of  the  Navy  when  serving  therewith  in  accordance 
with  law."  It  was  accordingly  held,  in  that  opinion,  thai 
commissioned  and  warrant  officers  and  seamen,  in  time  of 
peace,  were  not  entitled,  under  section  4878,  Revised  Stat- 
utes, to  interment  in  national  cemeteries,  that  privilege  be- 
ing limited  by  that  section  to  "  soldiers,  sailors,  or  marines," 
the  history  of  section  4878  showing  that  it  had  reference  to 
persons  in  the  Arm^",  Navy,  and  Marine  Corps.    Since  that 
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opinion,  however,  the  act  of  March  4, 1911,  above  cited,  was 
passed,  allowing  deceased  oflSicers  and  men  of  the  Revenue- 
Cutter  Service  to  be  so  interred,  Congress  thus  emphasis 
ing  its  purpose  to  treat  that  service  as  a  military  force. 

However,  as  indicated  above,  I  do  not  think  it  necessary 
to  determine  the  exact  status  of  the  Revenue-Cutter  Service 
in  order  to  answer  your  question.  In  my  judgment,  a  care- 
ful reading  of  the  Executive  order  of  January  17,  1873, 
proves  that  it  was  not  intended  to  apply  to  retired  officers, 
whether  civil  or  not.  The  evil  at  which  the  order  was 
aimed  was  the  interference  with  public  duties  necessarily 
entailed  in  actively  discharging  the  functions  of  two  offices, 
and  not  any  theoretical  incompatibility  in  serving  two 
masters.  This  is  shown  in  the  exemption  of  deputy  post- 
masters whose  emoluments  do  not  exceed  $600  per  annum, 
provided  the  holding  of  the  two  offices  "  be  found  not  to 
interfere  with  the  discharge  of  their  duties  as  postmaster." 
This  qualification  is  repeated  in  the  supplementary  order 
of  January  28,  1873,  dealing  with  the  acceptance  of  office 
on  boards  of  education,  etc.,  and  membership  in  local  or 
municipal  fire  departments. 

Therefore,  in  my  opinion,  a  retired  officer  of  the  Revenue- 
Cutter  Service  does  not  come  within  the  order  of  January 
17,  1873,  even  if  he  be  regarded  as  a  civil  officer.  I  have 
not  overlooked  the  fact  that  retired  officers  may  still  be 
regarded  as  in  the  service  of  the  United  States  and  liable 
to  be  called  to  active  duty  {United  States  v.  Tyler ^  105 
U.  S.  244;  29  Op.  397;  ibid.  503),  but  until  so  called  they 
have  no  active  duties  to  perform,  and  do  not,  while  per- 
forming no  active  duties,  come  within  the  spirit  of  the 
order  of  January  17,  1873.  An  additional  reason  for  this 
conclusion  is  that  at  the  date  of  the  order  of  January  17, 
1873,  there  was  no  such  thing  known  to  the  laws  of  the 
United  States  as  a  retired  civil  officer,  and  therefore  there 
is  no  reason  to  suppose  that  the  order  was  meant  to  cover 
such  a  class,  so  entirely  different  in  its  nature  from  the 
active  civil  officers  which  the  order  evidently  had  in  mind. 
Respectfully,      (.p^j^^g  ^y  WICKERSHAM. 

The  Secretary  of  the  Treasury. 


The  Secretary  of  War.  79 

CIVIL  SERVICE— EMPLOYEES  IN  THE   QUARTERMASTER'S 
DEPARTMENT  IN  THE  PHILIPPINES. 

Hie  Civil  Service  Commission  has  no  authority  to  cancel  the 
classification  of  an  employee  brought  within  the  classified  civil 
service  under  the  Executive  order  of  March  1,  1904,  which  classi- 
fied certain  positions  In  the  civil  service  of  the  War  Department 
in  the  Philippines. 

A  person  in  the  classified  civil  service  can  not  be  deprived  of  his 
status  in  the  service  except  by  removal  as  provided  in  section  6 
of  the  act  of  August  24,  1912  (37  SUt.  555),  and  it  is  for  the 
head  of  a  Department,  and  not  the  Civil  Service  Commission,  to 
determine  when  there  exists  proper  cause  for  the  removal. 

Department  of  Justice, 

February  24, 1913. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  20th  instant  requesting  my  opinion  upon  cer- 
tain questions  based  upon  facts  which  you  state  as  follows : 

Under  date  of  March  1, 1904,  the  President  promulgated 
the  following  Executive  order : 

"All  positions  in  the  civil  service  of  the  War  Department 
in  the  Philippines,  except  those  filled  by  persons  employed 
merely  as  skilled  or  unskilled  laborers,  and  by  persons  ap- 
pointed by  the  President,  will  be  treated  as  classified  under 
the  civil-service  rules.  The  present  occupants  of  these  posi- 
tions who  have  been  specially  commended  for  retention  by 
their  chiefs,  with  the  approval  of  the  Secretary  of  War, 
and  whose  names  appear  on  the  list  furnished  the  United 
States  Civil  Service  Commission,  may  be  retained,  and 
after  three  years'  service  in  such  positions  shall  be  eligible 
for  transfer  to  competitive  positions  in  the  United  States, 
subject  to  the  civil-service  rules  and  regulations." 

Amdng  the  employees  who  were  reported  to  the  Civil 
Service  Commission  at  various  times  as  being  entitled  to 
the  benefits  conferred  by  this  order  was  Richard  Allen,  who 
was  reported  by  the  Department  to  the  commission  under 
date  of  November  15,  1909,  and  the  commission  replied, 
under  date  of  December  18,  1909,  that  in  view  of  the  fact 
that  Allen  was  serving  on  March  1,  1904,  in  the  Quarter- 
master's Department  in  the  Philippines  it  was  the  opinion 
nf  the  commission  that  he  was  eligible  for  classification 
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under  the  Executive  order  quoted,  and  that  notation  to  that 
effect  had  been  made  on  the  files  of  the  commission's  office. 
Four  months  later,  under  date  of  April  26,  1910,  the  com- 
mission stated,  in  a  letter  to  the  Department,  that  an  ex- 
amination taken  by  Allen  in  the  Philippines  in  July,  1904, 
had  been  fraudulent,  and  that  in  the  commission's  opinion 
his  record  was  not  such  as  to  warrant  his  special  commen- 
dation for  retention  under  the  terms  of  the  Executive  order 
in  question,  and  submitted  the  matter  "  for  the  depart- 
ment's further  consideration  and  recommendation."  To 
this  letter  the  Department  replied,  under  date  of  August  17, 
1910,  after  obtaining  reports  from  the  Philippine  Islands, 
and  recommended  that  the  classification  of  Mr.  Allen  be 
allowed  to  stand,  for  reasons  furnished.  Since  that  time 
several  communications  have  been  exchanged  between  the 
Civil  Service  Commission  and  the  Department,  in  which 
the  matter  has  been  discussed  at  length,  and  in  the  last 
letter  received  from  the  commission,  dated  February  15. 
1913,  the  commission  states  that  it  "  has  withdrawn  its  con- 
sent to  Mr.  Allen's  classification  and  he  has  no  classified 
status." 

4r  *  *  «  * 

The  Department  submits  that  the  commission  has  not  the 
power  to  cancel  Mr.  Allen's  classification,  for  the  reason 
that  all  of  the  provisions  of  the  President's  order  have  been 
met  in  his  case,  viz,  that  he  was  an  occupant  of  one  of  the 
positions  affected  by  that  order  at  the  time  of  its  promul 
gation ;  that  he  was  specially  commended  for  retention  by 
his  chief  with  the  approval  of  the  Secretary  of  War;  and 
that  his  name  was  placed  on  the  list  referred  to  in  that 
order.  As  stated  above,  the  Civil  Service  Commission 
recognized,  in  its  letter  to  the  Department  of  December  18, 
1909,  that  the  President's  order  operated  to  classify  Mr. 
Allen. 

Your  questions  are  as  follows : 

(1)  ^Vhether  it  is  within  the  jurisdiction  of  the  Civil 
Service  Commission  to  cancel  the  classification  conferred 
by  the  President's  order  of  March  1,  1904,  and  whether  the 
Department  may  not  legally  retain  Mr.  Allen  in  its  service 
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in  his  present  status  of  a  classified  employee.  His  present 
position  is  that  of  clerk  at  $1,440  per  annum  in  the  Quar- 
termaster Corps  of  the  Army,  stationed  at  San  Francisco, 
to  which  place  he  was  transferred  from  the  Philippines  on 
November  15,  1912. 

(2)  Whether  the  cancellation  of  Mr.  Allen's  classifica- 
tion (which  would  mean  his  removal  from  the  "  classified 
civil  service  ")  could  be  effected  except  by  compliance  with 
section  6  of  the  act  of  Congress  approved  August  .24,  1912, 
making  appropriations  for  the  Post  Office  Department, 
which  provides— 

"That  no  person  in  the  classified  civil  service  of  the 
United  States  shall  be  removed  therefrom  except  for  such 
cause  as  will  promote  the  efficiency  of  said  service  and  for 
reasons  given  in  writing,  and  the  person  whose  removal  is 
sought  shall  have  notice  of  the  same  and  of  any  charges 
preferred  against  him,  and  be  furnished  with  a  copy 
thereof,  and  also  be  allowed  a  reasonable  time  for  person- 
ally answering  the  same  in  writing .  ♦  *  *  " 
and  whether  it  does  not  lie  with  the  War  Department,  and 
not  with  the  Civil  Service  Commission,  to  determine 
whether  there  exists  "  such  cause  as  will  promote  the  effi- 
ciency "  of  the  classified  civil  service. 

The  Executive  order  of  March  1,  1904,  is  set  out  in  the 
Twenty-first  Report  of  the  Civil  Service  Commission  (p. 
80)  with  the  following  comment : 

"The  reasons  for  the  promulgation  of  this  order  are 
set  forth  in  the  commission's  letter  to  the  President  of 
February  29, 1904 : 

"*At  the  beginning  of  the  military  occupation  of  the 
Philippines  the  services  of  civilians  were  required  in  con- 
nection with  the  operations  of  the  military  establishments 
there.  In  view  of  the  fact  that  the  necessity  of  tHe  services 
would  not  permit  of  delay  in  filling  positions  under  the 
civil-service  rules,  the  practice  grew  up  of  filling  positions 
in  the  manner  common  among  business  men,  by  making 
selection  from  the  most  available  persons  in  the  imme- 
diate vicinity.  The  great  majority  of  the  appointments 
were  to  mere  laborer  or  mechanical  and  trades  posi- 
tions,   but    there    were    a    few    technical    positions    and 
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some  clerks  and  messengers.  When  conditions  became 
more  settled  it  was  decided  that  appointments  should  be 
made  under  the  civil-service  rules,  and,  that  no  injustice 
might  be  done,  it  was  considered  that  such  employeea  as 
had  rendered  meritorious  service  should  be  retained.  The 
Secretary  of  War  has  furnished  a  list  of  426  persons  who 
are  recommended  for  retention,  their  status  to  be  the  same 
as  other  employees  who  have  been  included  in  the  classified 
service  without  examination.' " 

As  it  appears  that  the  Civil  Service  Commission  has 
construed  the  order  in  question  to  apply  to  persons  whose 
names  may  be  added  to  the  original  list  of  eligibles  from 
time  to  time,  I  shall  assume  that  Mr.  Allen's  right  to  classi- 
fication thereunder  was  not  affected  by  reason  of  the  fact 
that  his  name  was  not  added  to  such  list  until  November, 
1909. 

The  first  sentence  of  the  Executive  order  classified  the 
positions  referred  to.  The  second  sentence  specified  the 
conditions  under  which  the  then  occupants  of  such  positions 
might  be  retained,  and  thereby  brought  within  the  classified 
civil  service. 

You  say  that  Mr.  Allen  was  an  occupant  of  one  of  the 
positions  affected  by  the  order ;  that  he  was  specially  com- 
mended for  retention  by  his  chief,  with  the  approval  of  the 
Secretary  of  War;  and  that  his  name  was  placed  on  the 
list  referred  to  in  t'le  order.  This  was  a  literal  compli- 
ance with  the  express  provisions  of  the  order,  and  Mr. 
Allen  thereby  acquired  a  classified  status  in  the  executive 
civil  service.  There  is  nothing  in  the  order  to  suggest  that 
the  classification  was  to  be  subject  to  the  approval  of  Jhe 
Civil  Service  Commission.  The  War  Department,  not  the 
commission,  was  authorized  to  determine  who  should  be 
retained  and  become  classified,  and  the  classifications  be- 
came effective  without  any  action  on  the  part  of  the 
conunission. 

Of  course  it  was  proper  for  the  Civil  Service  Commis- 
sion, when  it  learned  of  circumstances  tending  to  discredit 
Mr.  Allen's  record,  to  bring  the  matter  to  the  attention  of 
the  War  Department  in  order  that  his  case  might  be  recon- 
sidered.   But    the    Department,    after    investigating   the 
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charges  referred  to,  came  to  the  conclusion  that  there  was 
nothing  to  warrant  a  withdrawal  of  its  special  commenda- 
tion of  Mr.  Allen  for  classification.  The  commission  had 
DO  authority  to  set  aside  this  conclusion  and  deny  to  Mr. 
Allen  classification  under  the  Executive  order.  The  clas- 
sification was  automatic  upon  the  performance  of  the 
expressed  conditions. 

Having  acquired  a  classified  status  under  the  President's 
order,  Mr.  Allen  can  be  deprived  thereof  against  his  will 
only  by  removal  from  office  in  accordance  with  section  6  of 
the  act  of  August  24, 1912  (37  Stat.  555),  which  provides: 

"  Sec.  6.  That  no  person  in  the  classified  civil  service  of 
the  United  States  shall  be  removed  therefrom  except  for 
such  cause  as  will  promote  the  efficiency  of  said  service  and 
for  reasons  given  in  writing,  and  the  person  whose  removal 
is  sought  shall  have  notice  of  the  same  and  of  any  charges 
preferred  against  him,  and  be  furnished  with  a  copy 
thereof,  and  also  be  allowed  a  reasonable  time  for  person- 
ally answering  the  same  in  writing,  and  affidavits  in  sup- 
port thereof ;  but  no  examination  of  witnesses  nor  any  trial 
or  hearing  shall  be  required,  except  in  the  discretion  of  the 
officer  making  the  removal ;  and  copies  of  charges,  notice  of 
hearing,  answer,  reasons  for  removal,  and  of  the  order  of 
removal  shall  be  made  a  part  of  the  records  of  the  proper 
department  or  office,  as  shall  also  the  reasons  for  reduction 
in  rank  or  compensation;  and  copies  of  the  same  shall  be 
furnished  to  the  person  affected  upon  request,  and  the 
Civil  Service  Commission  also  shall,  upon  request,  be  fur- 
nished copies  of  the  same  ^     *     *     *  ." 

It  is  for  the  head  of  a  Department,  and  not  the  Civil 
Service  Commission,  to  determine  when  there  exists  proper 
cause  for  the  removal  of  a  classified  civil-service  employee 
in  his  Department.  The  power  of  both  appointment  and 
removal  of  such  employees  is  vested  in  the  heads  of  Depart- 
ments (21  Op.  356).  The  provisions  of  the  above  section  G 
clearly  negative  any  idea  that  it  was  intended  the  Civil 
Service  Commission  should  determine  for  the  Departments 
when  an  employee  should  be  removed.  It  will  be  noted,  for 
example,  that  "no  examination  of  witnesses  nor  any  trial 
or  hearing  shall  be  required  except  in  the  discretion  of  the 
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officer  making  the  removal^^'*  also  that  the  record  relating 
to  a  removal  is  required  to  be  kept  in  the  "  proper  depart- 
ment or  oflGicej"  and  "the  Civil  Service  Commission  also 
shall,  upon  request,  be  furnished  copies  of  the  same." 

This  disposes  of  your  several  questions  without  answer- 
ing them  categorically. 

The  correspondence  between  your  Department  and  the 
Civil  Service  Commission,  which  indicates  the  views  of 
the  commission,  has  been  carefully  considered. 
Respectfully, 

GEORGE  W.  WICKERSHAM. 

The  Secketary  of  War. 


APPAKATUS     FOR     RADIO     COMMUNICATION     ON     STEAM 

VESSELS. 

Article  XI  of  the  Service  Regulations  annexed  to  the  International 
radlotelegraphic  convention,  which  was  ratified  by  the  Uniteil 
States  Senate  on  January  22,  1913,  does  not  effect  a  modification 
of  the  terms  of  section  1  of  the  amendatory  act  of  July  23,  1912 
(37  Stat.  199),  relating  to  the  requirement  of  apparatus  for  radio 
communication  on  steam  vessels. 

Department  of  Justice, 

February  ^4,  1913. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  January  31,  1913,  m  which  you  invite  attention 
to  certain  language  found  in  section  1  of  the  amendatory 
act  of  July  23, 1912  (37  Stat.  199),  relating  to  the  require- 
ment of  apparatus  for  radio  communication  on  steam  ves- 
sels, and  that  pertaining  to  the  same  subject  matter  em- 
braced in  Article  XI  of  the  Service  Regulations  affixed  to 
the  international  radiotelegraphic  convention,  signed  at 
London  July  5,  1912,  and  ratified  by  the  United  States 
Senate  on  January  22,  1913.  You  request  my  opinion  as 
to  whether  the  words  in  Article  XI,  to  which  reference  is 
made,  are  to  be  deemed  self-executing,  and  whether  they 
modify  the  provision  of  the  act  to  which  attention  is  di- 
rected. In  this  connection  it  is  to  be  noted  that  by  Article 
11  of  the  international  convention  the  Service  Regulation? 
affixed  thereto  have  the  same  force  as  the  convention. 


The  Secretary  of  Commerce  and  Labor.  86 

Article  XI  of  the  Service  Regulations  afl^ed  to  the  con- 
I'ention  provides: 

"Ships  provided  with  radio  installations  and  classed 
under  the  first  two  categories  indicated  in  Article  XIII 
are  bound  to  have  radio  installations  for  distress  calls,  all 
the  elements  of  which  shall  be  kept  under  conditions  of  the 
greatest  possible  safety  to  be  determined  by  the  Govern- 
ment issuing  the  license.  Such  emergency  installations 
shall  have  their  own  source  of  energy,  be  capable  of  quickly 
being  set  into  operation,  of  functioning  for  at  least  six 
hours^  and  Jidve  a  minimum  i^ange  of  80  nautical  mAles  for 
ships  of  the  first  category  and  50  miles  for  those  of  the 
second.  Such  emergency  installations  shall  not  be  required 
in  the  case  of  vessels  the  regular  installations  of  which 
fulfill  the  requirements  of  the  present  article." 

In  paragraph  1  of  section  1  of  the  act  of  July  23,  1912, 
amending  the  act  of  June  24,  1910  (36  Stat.  629),  among 
other  things,  it  is  provided : 

"  Section  1.  That  from  and  after  October  first,  nineteen 
hundred  and  twelve,  it  shall  be  unlawful  for  any  steamer 
of  the  United  States  or  of  any  foreign  country  navigating 
the  ocean  or  the  Great  Lakes  and  licensed  to  carry,  or 
carrying,  fifty  or  more  persons,  including  passengers  or 
crew  or  both,  to  leave  or  attempt  to  leave  any  port  of  the 
United  States  unless  such  steamer  shall  be  equipped  with 
an  efficient  apparatus  for  radio  communication,  in  good 
working  order,  capable  of  transmitting  and  receiving  mes- 
sages over  a  distance  of  at  least  one  hundred  miles,  day  or 
night.  An  auxiliary  power  supply,  independent  of  the 
vessel's  main  electric  power  plant,  must  be  provided  which 
will  enable  the  sending  set  for  at  least  four  hours  to  send 
messages  over  a  distance  of  at  least  one  hundred  miles,  day 
or  night,  and  efficient  communication  between  the  operator 
in  the  radio  room  and  the  bridge  shall  be  maintained  at  all 
times." 

Although  the  act  was  approved  July  23,  1912,  by  sec- 
tion 2  it  is  provided  that  the  act,  so  far  as  it  relates  to  the 
Great  Liakes,  shall  take  effect  on  and  after  April  1,  1913, 
and,  so  far  as  it  relates  to  ocean  cargo  steamers,  that  it  shall 
take  effect  on  and  after  July  1,  1913.    Manifestly,  there- 
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fore,  unless  modified  by  Article  XI  of  the  Service  Regula 
tions,  in  the  absence  of  any  further  action  on  the  part  of 
Congress  with  respect  thereto  in  the  meantime,  the  pro 
visions  of  the  act  to  which  reference  is  made,  will  become 
effective  at  the  time  thus  specified. 

Both  in  Article  XI  of  the  Service  Regulations  and  in  sec- 
tion 1  of  the  act  as  above  set  forth,  the  passages  which  are 
the  subject  of  your  inquiry  are  indicated  by  the  words 
which  I  have  unflerscored,  and  with  respect  to  which  there 
is  a  plain  conflict. 

It  is  a  well-recognized  rule  that  the  provisions  of  a  treaty 
and  those  of  a  statute  are  of  equal  dignity,  and  the  prin- 
ciple that  a  treaty  may  be  modified  or  repealed  by  a  statute 
of  a  later  date  and  vice  versa  is  authoritatively  established. 
But,  unless  a  treaty  is  self -executing,  it  will  not  necessarily 
repeal  a  prior  and  inconsistent  statute  on  the  same  subject. 
The  stipulations  of  a  treaty  are  to  be  construed  fairly,  and 
the  intention  of  the  parties  thereto  is  to  be  ascertained  from 
the  instrument  as  a  whole  by  the  application  of  the  same 
rules  of  construction  as  obtain  with  respect  to  private  con- 
tracts and  statutes.  {In  re  Ross,  140  U.  S.  453.)  When 
the  terms  of  a  treaty  import  a  contract  on  the  part  of  the 
United  States  to  do  something,  it  is  said  that  the  treaty 
addresses  itself  to  the  political  department,  and  in  that 
event  Congress  must  enact  the  necessary  legislation  to  make 
it  operative.  The  doctrine  was  recognized  in  Foster  v. 
NeUson  (2  Pet  253,  314),  wherein  Chief  Justice  Marshall 
said: 

"A  treaty  is,  in  its  nature,  a  contract  between  two  na- 
tions, not  a  legislative  act  It  does  not  generally  effect,  of 
itself,  the  object  to  be  accomplished,  especially  so  far  as 
its  operation  is  infra-territorial ;  but  is  carried  into  execu- 
tion by  the  sovereign  power  of  the  respective  parties  to  the 
instrument. 

"  In  the  United  States,  a  different  principle  is  estab- 
lished. Our  Constitution  declares  a  treaty  to  be  the  law  of 
the  land.  It  is,  consequently,  to  be  regarded  in  courts  of 
justice  as  equivalent  to  an  act  of  the  legislature,  whenever 
it  operates  of  itself  without  the  aid  of  any  legislative  pro- 
vision.   But  when  the  terms  of  the  stipulation  import  a 
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contract,  when  either  of  the  parties  engages  to  perform  a 
particular  act,  the  treaty  addresses  itself  to  the  political, 
not  the  judicial  department ;  and  the  legislature  must  exe- 
cute the  contract,  before  it  can  become  a  rule  for  the  court." 

The  foregoing  principle  has  since  been  on  various  occa- 
sions reaflSrmed:  Taylor  v.  Morton  (2  Curt.  454) ;  Whitney 
V.  Robertson  (124  U.  S.  190);  Butler  Treaty-Making 
Power  of  the  United  States  (vol.  2,  p.  66). 

Article  1  of  the  London  convention  provides  that: 

"  The  high  contracting  parties  bind  themselves  to  apply 
the  provisions  of  the  present  convention  to  all  radio  sta- 
tions (both  coastal  stations  and  stations  on  shipboard)  which 
are  established  or  worked  by  the  contracting  parties  and 
open  to  public  service  between  the  coast  and  vessels  at  sea. 

"  They  further  bind  themselves  to  make  the  observance 
of  these  provisions  obligatory  upon  private  enterprises 
authorized  either  to  establish  or  work  coastal  stations  for 
radiotelegraphy  open  to  public  service  between  the  coast 
and  vessels  at  sea,  or  to  establish  or  work  radio  stations, 
whether  open  to  general  public  service  or  not,  on  board  of 
vessels  flying  their  flag." 

And  it  is  further  provided  by  the  convention : 

"Akticle  19. 

"The  high  contracting  parties  bind  themselves  to  take, 
or  propose  to  their  respective  legislatures,  the  necessary 
measures  for  insuring  the  execution  of  the  present  con- 
vention. 

"Article  20. 

"  The  high  contracting  parties  shall  communicate  to  one 
another  any  laws  already  framed,  or  which  may  be  framed, 
in  their  respective  countries  relative  to  the  object  of  the 
present  convention." 

It  is  to  be  further  noted  that  by  virtue  of  the  last  sentence 
of  Article  XI  of  the  Service  Regulations  affixed  to  the 
international  convention  emergency  installations  are  not 
i^uired  in  the  case  of  vessels  the  regular  installations  of 
which  fulfill  the  requirements  of  that  article,  whereas  the 
act  in  question,  notwithstanding  its  provisions  apply  to 
steamers  "of  any  foreign  country,"  contains  no  similar 
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provision,  but,  on  the  contrary,  the  language  of  sectioL  1 
clearly  excludes  such  an  interpretation. 

It  is  apparent  that  in  order  to  make  effectual  the  require- 
ments contained  in  Article  XI  of  the  Service  Regulations 
affixed  to  the  convention  legislation  looking  to  the  due 
enforcement  thereof  is  indispensable.  The  significance  of 
Articles  I  and  XIX  of  the  convention  is,  moreover,  unmis- 
takable. These  considerations  when  tested  by  the  principle 
stated  in  Foster  v.  Neilson  lead  to  the  conclusion  that 
Article  XI  of  the  Service  Regulations  was  not  designed  to 
be  self -executing,  and,  obviously,  its  character  in  this  par- 
ticular is  not  altered  by  reason  of  the  fact,  that  there  was 
in  existence  at  the  time  of  the  ratification  of  the  convention 
by  the  Senate  a  statute  relating  to  the  subject,  the  terms  of 
which,  however,  are  in  conflict  with  that  article. 

It  follows  therefore  that,  unaided  by  an  appropriate 
enactment  of  Congress,  the  article  in  question  does  not 
effect  a  modification  of  the  terms  of  section  1  of  the  act  of 
July  23, 1912,  to  which  you  refer. 
Respectfully, 

GEORGE  W.  WICKERSHAM. 

The  Secretary  of  Commerce  and  Labor. 


CJONSTITUTIONALITY  OF  PROPOSED  LEGISLATION  DI- 
VESTING INTOXICATING  LIQUORS  OF  THEIR  INTER- 
STATE CHARACTER  IN  CERTAIN  CASES. 

The  bill  entitled  "An  act  divesting  intoxicating  liquors  of  their  inter- 
state cliflracter  in  certain  cases"  (S.  4043,  62d  Cong.,  3d  sess; 
37  Stat.  699),  is  repugnant  to  the  Constitution  of  the  United 
States,  since  it  delegates  to  the  States  the  power  to  regulate 
interstate  commerce. 

Department  op  Justice, 

February  «5,  1913. 

Sir:  I  have  examined  with  as  much  care  as  the  very 

limited  time  at  my  disposal  would  permit  the  bill  S.  4043, 

entitled  "An  act  divesting  intoxicating  liquors  of  their 

interstate  character  in  certain  cases,"  which  was  passed  by 

both  Houses  of  Congress  and  presented  to  you  on  February 
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17th  inst.  This  bill  consists  of  but  one  section,  which  is 
as  follows: 

"5e  it  enacted^  etc.^  That  the  shipment  or  transporta- 
tion^ in  any  manner  or  by  any  means  whatsoever,  of  any 
spirituous,  vinous,  malted,  fermented,  or  other  intoxicating 
Uquor  of  any  kind^  from  one  State,  Territory,  or  District 
of  the  United  States,  or  place  non-contiguous  to  but  sub- 
ject to  the  jurisdiction  thereof,  into  any  other  State,  Terri- 
tory, or  District  of  the  United  States,  or  place  non-con- 
tiguous to  but  subject  to  the  jurisdiction  thereof,  or  from 
any  foreign  country  into  any  State,  Territory,  or  District 
of  the  United  States,  or  place  non-contiguous  to  but  sub- 
ject to  the  jurisdiction  thereof,  which  said  spirituous,  vi- 
nous, malted,  fermented,  or  other  intoxicating  liquor  is  in- 
tended^ hy  any  person  interested  therein,  to  be  received, 
possessed,  sold,  or  in  any  manner  tised^  either  in  the  original 
package  or  otherwise,  in  violation  of  any  law  of  such  State, 
Territory,  or  District  of  the  United  States,  or  place  non- 
contiguous to  but  subject  to  the  jurisdiction  thereof,  is 
hereby  prohibited. 

Senator  Kenyon,  the  sponsor  of  the  bill  during  debate, 
said  ^Hhat  honest  lawyers,  frank  with  themselves,  must 
concede  that  the  questions  involved  are  exceedingly  trouble- 
some; but  inasmuch  as  the  Supreme  Court  has  expressly 
left  open  the  question,  it  would  seem  that  this  was  a  proper 
case  to  place  the  matter  squarely  before  them  in  order  that 
a  question  of  great  importance  might  be  determined.'' 
Whether  or  not  the  doubts  concerning  the  constitutionality 
of  this  measure,  thus  frankly  expressed,  are  so  well  founded 
as  to  require  you  to  disapprove  it,  or  are  of  a  character  which 

in  view  of  the  meritorious  purpose  of  the  legislation  you 
should  disregard,  leaving  them,  as  Senator  Kenyon  sug- 
gests, to  be  dealt  with  by  the  courts,  is,  I  take  it,  the  matter 
for  your  immediate  consideration  and  determination. 

In  the  Senate,  Senators  Root  and  Sutherland,  among 
others,  expressed  in  careful  and  forceful  reasoning  their 
conviction  that  the  act  was  wholly  beyond  the  constitutional 
powers  of  Congress,  in  which  view  Representative  Brantley 
and  other  lawyers  of  high  standing  in  the  House  of  Repre- 
sentatives concurred. 
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Traffic  in  liquor  has  been  the  subject  of  much  discussion 
both  in  Congress  and  before  the  courts  of  the  United 
States  ever  since  the  decision  in  Leisy  v.  Hardin  (135  U.  S. 
100),  which  held  that  a  statute  of  a  State  prohibiting  the 
sale  of  any  intoxicating  liquors,  except  for  pharmaceuti- 
cal, medicinal,  chemical,  or  sacramental  purposes,  and 
under  a  license  from  a  county  court  of  the  State  was,  as 
applied  to  a  sale  by  the  importer  into  the  State,  and  in 
the  original  packages  or  kegs,  unbroken  and  unopened,  of 
such  liquors,  manufactured  in -and  brought  from  another 
State,  unconstitutional  and  void,  as  repugnant  to  the 
clause  of  the  Constitution  granting  to  Congress  the  power 
to  regulate  commerce  with  foreign  nations  and  among  the 
several  States. 

This  case  was  decided  April  28,  1890,  and  on  August  8, 
following,  Congress  passed  an  act  known  as  the  Wilson 
Act  (26  Stat.  313,  c.  728),  providing— 

''  that  all  fermented,  distilled,  or  other  intoxicating  liquors 
or  liquids  transported  into  any  State  or  Territory,  or  re- 
maining therein  for  use,  consumption,  sale,  or  storage 
therein,  shall  upon  arrival  in  such  State  or  Territory  be 
subject  to  the  operation  and  effect  of  the  laws  of  such  State 
or  Territory  enacted  in  the  exercise  of  its  police  powers, 
to  the  same  extent  and  in  the  same  manner  as  though  such 
liquids  or  liquors  had  been  produced  in  such  State  or  Ter- 
ritory, and  shall  not  be  exempt  therefrom  by  reason  of 
being  introduced  therein  in  original  packages  or  other- 
wise." 

That  act  was  sustained  in  the  case  of  In  re  Rahrer  (140 
U.  S.  545)  as  a  valid  exercise  of  the  power  of  Congress  to 
regulate  commerce  among  the  States, 

In  delivering  the  opinion  of  the  court.  Fuller,  C.  J., 
said: 

"  The  Constitution  does  not  provide  that  interstate  com- 
merce shall  be  free,  but,  by  the  grant  of  this  exclusive 
power  to  regulate  it,  it  was  left  free  except  as  Congress 
might  impose  restraint.  Therefore,  it  has  been  determined 
that  the  failure  of  Congress  to  exercise  this  exclusive 
power  in  any  case  is  an  expression  of  its  will  that  the 


The  President.  91 

subject  shall  be  free  from  restrictions  or  impositions  upon 

it  by  the  several  States. 

*  *  «  *  4i 

"Unquestionably,  fermented,  distilled  or  other  intoxi- 
cating liquors  or  liquids  are  subjects  of  commercial  inter- 
course, exchange,  barter,  and  traffic,  between  nation  and 
nation,  and  between  State  and  State,  like  any  other  com- 
modity in  which  a  right  of  traffic  exists,  and  are  so  recog- 
nized by  the  usages  of  the  commercial  world,  the  laws  of 
Congress  and  the  decisions  of  courts.  Nevertheless,  it  has 
been  often  held  that  State  legislation  which  prohibits  the 
manufacture  of  spirituous,  malt,  vinous,  fermented  or 
other  intoxicating  liquors  within  the  limits  of  a  State,  to 
be  there  sold  or  bartered  for  general  use  as  a  beverage, 
does  not  necessarily  infringe  any  right,  privilege  or  im- 
munity secured  by  the  Constitution  of  the  United  States 
or  by  the  amendments  thereto." 

He  referred  to  the  language  of  Mr.  Justice  Catron  in  the 
License  cases  (5  How.  504,  599)  to  the  effect  that  if  from 
its  nature  an  article  did  not  belong  to  commerce,  "  or  if  its 
condition,  from  putrescence,  or  other  cause,  is  such  when 
it  is  about  to  enter  the  State  that  it  no  longer  belongs  to 
commerce,  or,  in  other  words,  is  not  a  commercial  article, 
then  the  State  power  may  exclude  its  introduction.  ♦  ♦  ♦ 
That  is  to  say,  that  which  does  not  belong  to  commerce  is 
within  the  jurisdiction  of  the  police  power  of  the  State; 

and  that  which  does  belong  to  commerce  is  within  the  juris- 
diction of  the  United  States." 

Coming  to  consider  whether  or  not,  as  declared  by  Con- 
gress, imported  liquors  shall  upon  arrival  in  a  State  fall 
within  the  category  of  domestic  articles  of  a  similar  nature, 
the  Chief  Justice  continued  as  follows : 

"  By  the  first  clause  of  section  10  of  Article  I  of  the  Con- 
stitution, certain  powers  are  enumerated  which  the  States 
are  forbidden  to  exercise  in  any  event;  and  by  clauses  two 
and  three,  certain  others,  which  may  be  exercised  with  the 
consent  of  Congress.  As  to  those  in  the  first  class.  Con- 
gress can  not  relieve  from  the  positive  restriction  imposed. 
As  to  those  in  the  second,  their  exercise  may  be  authorized ; 
and  they  include  the  collection  of  the  revenue  from  imposts 
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and  duties  on  imports  and  exports,  by  State  enactments, 
subject  to  the  revision  and  control  of  Congress;  and  a  ton- 
nage duty,  to  the  exaction  of  which  only  the  consent  of 
Congress  is  required.  Beyond  this.  Congress  is  not  em- 
powered to  enable  the  State  to  go  in  this  direction.  Nor  can 
Congress  transfer  legislative  powers  to  a  State  nor  sanc- 
tion a  State  law  in  violation  of  the  Constitution;  and  if  it 
can  adopt  a  State  law  as  its  own,  it  must  be  one  that  it 
would  be  competent  .for  it  to  enact  itself,  and  not  a  law 
passed  in  the  exercise  of  the  police  power.  (Cooley  v.  Port 
Wardens  of  Philadelphia^  12  How.  299;  Gunn  v.  Barry ^ 
15  Wall.  610,  623;  United  States  v.  Dewitt,  9  Wall.  41.)" 

But,  he  held,  Congress  can  in  the  exercise  of  the  discre- 
tion reposed  in  it  conclude  that  the  common  interests  do 
not  require  entire  freedom  in  the  traffic  of  ardent  spirits, 
and  so  concluding,  it  had  enacted  the  Wilson  law. 

"In  so  doing,  Congress  has  not  attempted  to  delegate 
the  power  to  regulate  commerce,  or  to  exercise  any  power 
reserved  to  the  States,  or  to  grant  a  power  not  possessed 
by  the  States,  or  to  adopt  State  laws.  It  has  taken  its 
own  course  and  made  its  own  regulation,  applying  to  these 
subjects  of  interstate  commerce  one  common  rule,  whose 
uniformity  is  not  affected  by  variations  in  State  laws  in 
dealing  with  such  property." 

The  Chief  Justice  added  that  he  perceived  no  reason 
why,  if  Congress  chose  to  provide  that  certain  designated 
subjects  of  interstate  commerce  shall  be  governed  by  a  rule 
which  divests  them  of  that  character  at  an  earlier  period 
of  time  than  would  otherwise  be  the  case,  it  was  not  within 
its  competency  so  to  do;  and  accordingly  held  that  the 
act  of  1890  which  withdrew  the  control  of  Congress  over 
the  articles  in  question  upon  their  arrival  within  the  State 
into  which  they  were  shipped  was  a  constitutional  exercise 
of  power. 

In  Rhodes  v.  Iowa  (170  U.  S.  412)  the  court  was  called 
upon  to  construe  the  meaning  of  the  words  "upon  such 
arrival  in  such  State  or  Territory,"  in  the  Wilson  Act,  it 
being  contended  that  these  words  meant  on  arrival  at  the 
State  line.  But  this  interpretation  was  rejected,  and  it 
was  held  that,  properly  construed,  the  words  meant  to 
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withdraw  the  Federal  control  when  the  goods  had  arrived 
at  the  point  of  destination  and  were  delivered  there  to  the 
consignee.  "  Undoubtedly,"  the  court  said :  "  the  purpose 
of  the  act  was  to  enable  the  laws  of  the  several  States  to  con- 
trol the  character  of  merchandise  therein  enumerated  at  an 
earlier  date  than  would  have  been  otherwise  the  case,  but 
it  is  equally  unquestionable  that  the  act  of  Congress  mani- 
fests no  purpose  to  confer  upon  the  States  the  power 
to  give  their  statutes  an  extraterritorial  operation  so  as 
to  subject  persons  and  property  beyond  their  borders 
to  the  restraints  of  their  laws.  If  the  act  of  Congress 
be  construed  as  reaching  the  contract  for  interstate  ship- 
ment made  in  another  State,  the  necessary  effect  must 
be  to  give  to  the  laws  of  the  several  States  extraterri- 
torial operation,  for,  as  held  in  the  Bowman  case^  the 
inevitable  consequence  of  allowing  a  State  law  to  forbid 
interstate  shipments  of  merchandise  would  be  to  destroy 
the  right  to  contract  beyond  the  limits  of  the  State  for  such 
shipments.  If  the  construction  claimed  be  upheld,  it  would 
be  in  the  power  of  each  State  to  compel  every  interstate 
commerce  train  to  stop  before  crossing  its  borders,  and 
discharge  its  freight,  lest  by  crossing  the  line  it  might  carry 
within  the  State  merchandise  of  the  character  named  cov- 
ered by  the  inhibitions  of  a  State  statute." 

«  «  «  .  *  * 

"  Whilst  it  is  true  that  the  right  to  sell  free  from  State 
interference  interstate  commerce  merchandise  was  held  in 
Le%9y  V.  Hardin  to  be  an  essential  incident  to  interstate 
commerce,  it  was  yet  hut  an  incident^  as  the  contract  of  sale 
within  a  State  in  its  nature  was  usually  subject  to  the 
control  of  the  legislative  authority  of  the  State.  On  the 
other  hand,  the  right  to  contract  for  the  transportation 
of  merchandise  from  one  State  into  or  across  another  in- 
volved interstate  commerce  in  its  fundamental  aspect,  and 
imported  in  its  very  essence  a  relation  which  necessarily 
must  be  governed  by  laws  apart  from  the  laws  of  the 
several  States,  since  it  embraced  a  contract  which  must 
come  under  the  laws  of  more  than  one  State.  The  pur- 
pose of  Congress  to  submit  the  incidental  power  to  sell 

1  Bou:man  ▼.  CMcayo  d  C.  R.  IL  Co..  125  U.  8.  465. 
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to  the  dominion  of  State  authority  should  not  without  the 
clearest  implication  be  held  to  imply  the  purpose  of  sub- 
jecting to  State  laws  a  contract  which  in  its  very  object 
and  nature  was  not  susceptible  of  such  regulation  even  if 
the  constitutional  right  to  do  so  existed,  as  to  which  no 
opinion  is  expressed." 

The  court  quoted  from  the  opinion  in  the  Bovrman  case 
a  passage  which  pointed  out  the  confusion  which  would 
arise  if  the  laws  of  the  several  States  were  allowed  to  have 
an  extraterritorial  operation,  saying  that  uniformity  in  the 
regulations  by  which  a  carrier  is  to  be  governed  from  one 
end  of  his  route  to  the  other  is  a  necessity  in  his  business, 
and  that  to  secure  it  Congress,  which  is  untrammelled  by 
State  lines,  has  been  invested  with  the  exclusive  legislative 
power  of  determining  what  such  regulation  shall  be;  and 
added: 

"And  it  was  doubtless  this  construction  which  caused  the 
court  to  observe  in  the  opinion  In  re  Rahrer^  140  U.  S.  546, 
552,  that  the  act  of  Congress  '  divests  them  (objects  of  in- 
terstate commerce  shipment)  of  that  character  at  an  earlier 
period  of  time  than  would  otherwise  be  the  case.'  We  think 
that  in  interpreting  the  statute  by  the  light  of  all  its  pro- 
visions, it  was  not  intended  to  and  did  not  cause  the  power 
of  the  State  to  attach  to  an  interstate  commerce  shipment, 
whilst  the  merchandise  was  in  transit  under  such  shipment, 
and  until  its  arrival  at  the  point  of  destination  and  delivery 
there  to  the  consignee,  and  of  course  this  conclusion  renders 
it  entirely  unnecessary  to  consider  whether  if  the  act  of 
Congress  had  submitted  the  right  to  make  interstate  com,- 
?nerce  shipments  to  State  control  it  would  he  repugnant  to 
the  Constitution.^^ 

The  bill  presented  for  your  consideration  now  squarely 
presents  the  question  put  in  the  clause  above  underlined, 
for  the  bill,  avowedly  and  clearly,  proposes  to  submit  the 
light  to  make  interstate-commerce  shipments  in  spirituous, 
vinous,  malt,  fermented,  or  other  intoxicating  liquor  of 
anv  kind  to  State  control.  Senator  Root  said  during  the 
discussion  over  it: 

"  What  is  proposed  in  this  bill  is  that  the  Government 
of  the  United  States  shall  hand  over  to  the  government 
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of  each  State  the  right  to  say  how  and  when  and  under 
what  conditions  interstate  commerce  in  these  articles  of 
commerce,  so  treated  and  regarded  by  all  the  States  shall 
be  had."     (Cong.  Eec,  vol.  49,  p.  2931.) 

Yet  in  Varu^e  y.W.  A.  Vandercook  Co.  (170  U.  S.  438- 
444),  the  court,  in  passing  on  the  constitutionality  of  the 
South  Carolina  dispensary  act,  said  that  the  proposition 
was  well  established : 

"  that  the  right  to  send  liquors  from  one  State  into  another, 
and  the  act  of  sending  the  same,  is  interstate  commerce, 
the  regulation  whereof  has  been  committed  by  the  Con- 
stitution of  the  United  States  to  Congress,  and,  hence, 
that  a  State  law  which  denies  such  a  right,  or  substantially 
interferes  with  or  hampers  the  same,  is  in  conflict  with  the 
Constitution  of  the  United  States^ 

In  discussing  the  constitutionality  of  that  provision  in 
the  act  of  1890  which  withdrew  the  protection  of  Con- 
gress from  the  incidental  right  of  the  importer  into  a 
State  of  spirituous  or  vinous  liquors  to  sell  the  same  in 
the  original  package,  the  court  advanced  as  a  conclusive 
answer  to  one  of  the  contentions  made  against  its  consti- 
tutionality, "that  the  interstate  commerce  clause  of  the 
Constitution  guarantees  the  right  to  ship  merchandise 
from  one  State  into  another,  and  protects  it  until  the  ter- 
mination of  the  shipment  by  delivery  at  the  place  of  con- 
signment, and  this  right  is  wholly  unaffected  by  the  act 
of  Congress  which  allows  State  authority  to  attach  to  the 
original  package,  before  sal?  but  only  after  delivery." 

"  It  follows,"  said  Mr.  Justice  White  in  delivering  the 
opinion  of  the  court,  "  that  under  the  Constitution  of  the 
United  States  every  resident  of  South  Carolina  is  free  to 
receive  for  his  own  use  liquor  from  other  States,  and  that 
the  inhibitions  of  a  State  statute  do  not  operate  to  pre- 
vent liquors  from  other  States  from  being  shipped  into  such 
State,  on  the  order  of  a  resident  for  his  use.  *  *  ♦  To 
hold  the  law  unconstitutional  because  it  prevents  such  sale 
in  the  original  package  would  be  to  decide  that  the  State 
law  was  unconstitutional  because  it  exerted  a  power  which 
the  State  had  a  lawful  right  to  exercise.  Indeed,  the  law 
of  the  State  here  under  review  does  not  purport  to  for- 
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bid  the  shipment  into  the  State  from  other  States  of 
intoxicating  liquors  for  the  use  of  a  resident,  and  if  it 
did  so.  it  would,  upon  principle  and  under  the  ruling  in 
Scott  v.  Donaldy  to  that  extent  be  in  conflict  with  the  Con- 
stitution of  the  United  States. 

^^  It  is  argued  that  the  foregoing  considerations  are  in- 
ppplicable  since  the  State  law,  now  before  us,  whilst  it 
recognizes  the  right  of  residents  of  other  States  to  ship 
liquor  into  South  Carolina  for  the  use  of  residents  therein, 
attaches  to  the  exercise  of  that  right  such  restrictions  as 
virtually  destroy  it. 

^'  But  the  right  of  persons  in  one  State  to  ship  liquor 
into  another  State  to  a  resident  for  his  own  use  is  derived 
from  the  Constitution  of  the  United  States^  and  does  not 
rest  on  the  grant  of  the  State  law.  Either  the  conditions 
attached  by  the  State  law  unlawfully  restrain  the  right,  or 
they  do  not;  if  they  do — and  we  shall  hereafter  examine 
this  contention — then  they  are  void.  If  they  do  not,  then 
there  is  no  lawful  ground  of  complaint  on  the  subject." 

Again,  analyzing  the  effect  of  the  State  statute  which  in 
substance  prohibited  the  importation  of  liquor  for  one's 
own  use,  without  first  obtaining  a  certificate  from  a  State 
official,  the  court  said: 

"The  right  of  the  citizen  of  another  State  to  avail  him- 
self of  interstate  commerce  can  not  be  held  to  be  subject 
to  the  issuing  of  a  certificate  by  an  officer  of  the  State  of 
South  Carolina,  without  admitting  the  power  of  that 
officer  to  control  the  exercise  of  the  right.  But  the  right 
arises  from  the  Constitution  of  the  United  States;  it  exists 
wholly  independent  of  the  will  of  either  the  lawmaking  or 
the  executive  power  of  the  State;  it  takes  its  origin  out- 
side of  the  State  of  South  Carolina^  and  finds  its  support 
in  the  Constitution  of  the  United  States,  Whether  or  not 
it  may  be  exercised  depends  solely  upon  the  will  of  the 
person  making  the  shipment,  and  can  not  be  in  advance 
controlled  or  limited  by  the  action  of  the  State  in  any 
department  of  its  government." 

These  foregoing  decisions  were  applied  in  the  case  of 
American  Express  Company  v.  Iowa  (196  U.  S.  147), 
where  it  was  held  that  a  package  of  intoxicating .  liquor 
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received  by  a  company  in  one  State  to  be  carried  io  a 
purchaser  in  another  State,  C.  O.  D.,  is  interstate  com- 
merce, and  is  under  the  protection  of  the  commerce  clause 
of  the  Constitution,  and  may  not  be  confiscated  under  the 
prohibitive  liquor  laws  of  the  State. 

In  Pahat  Brewing  Company  v.  Crenshaw  (198  U.  S.  27) 
it  was  held  that  a  State  statute  which  operates  upon  beer 
and  malt  liquors  shipped  from  other  States  after  their 
arrival  and  while  held  for  sale  and  consumption  within  the 
State,  was  not  an  interference  with  interstate  commerce 
in  view  of  the  provisions  of  the  Wilson  Act  of  1890.  The 
purpose  of  that  act,  said  Mr.  Justice  White — 
^'  was  to  make  liquor  after  its  arrival  a  domestic  product 
and  to  confer  power  upon  the  States  to  deal  with  it  accord- 
ingly. The  police  power  is  hence  to  be  measured  by  the 
right  of  a  State  to  control  or  regulate  domestic  products, 
a  State  and  not  a  Federal  question  as  respects  the  com- 
merce clause  of  the  Constitution. 


"  To  decide  that  an  exertion  by  a  State  of  its  power  to 
regulate  the  sale  of  malt  liquors  manufactured  within  the 
State  was  an  exercise  of  its  police  authority,  and  yet  to  say 
that  the  same,  when  applied  to  liquor  shipped  into  the 
State  from  other  States  after  delivery,  was  not  an  exertion 
of  the  police  power,  would  be  to  destroy  the  Wilson  Act, 
and  frustrate  the  very  object  which  it  was  intended  to 
accomplish,  and  besides  would  overrule  the  previous  deci- 
sions of  this  court  upholding  and  enforcing  that  statute." 

In  Heyman  v.  Southern  Railway  Co.  (203  U.  S.  270)  it 
was  held  that  the  word  "  arrival "  as  used  in  the  Wilson 
act  means  delivery  of  the  goods  to  the  consignee,  and  not 
merely  reaching  their  destination;  and  that  the  power  of 
the  State  over  intoxicating  liquors  from  other  States  in 
original  packages  after  delivery  and  before  sale,  given  by 
the  Wilson  law,  does  not  attach  before  notice  and  expira- 
tion of  a  reasonable  time  for  the  consignee  to  receive  the 
goods  from  the  carrier;  and  that  this  rule  is  not  affected 
by  the  fact  that  under  the  State  law  the  carrier's  liability 
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as  such  mav  have  ceased  and  become  that  of  a  warehouse- 
man. 

"As  the  general  principle  is  that  goods  moving  in  inter- 
state commerce  cease  to  be  such  commerce  only  after  de- 
livery and  sale  in  the  original  package,  and  as  the  settled 
rule  is  that  the  Wilson  law  was  not  an  abdication  of  the 
power  of  Congress  to  regulate  interstate  commerce,  since 
that  law  simply  affects  an  incident  of  such  commerce  by 
allowing  the  State  power  to  attach  after  delivery  and  be- 
fore sale,  we  are  not  concerned,"  said  Mr.  Justice  White, 
"  with  whether  under  the  law  of  any  particular  State,  the 
liability  of  a  railroad  company  as  carrier  ceases  and  be- 
comes that  of  a  warehouseman  on  the  goods  reaching  their 
ultimate  destination,  before  notice  and  before  the  expira- 
tion of  a  reasonable  time  for  the  consignee  to  receive  the 
goods  from  the  carrier.  For,  whatever  may  be  the  di- 
vergent legal  rules  in  the  several  States  concerning  the 
precise  time  when  the  liability  of  a  carrier  as  such  in  re- 
spect to  the  carriage  of  goods  ends,  they  can  not  affect  the 
general  principle  as  to  when  an  interstate  shipment  ceases 
to  be  under  the  protection  of  the  commerce  clause  of  the 
Constitution,  and  thereby  comes  under  the  control  of  the 
State  authority." 

In  Delamater  v.  South  Dakota  (205  U.  S.  98)  it  was 
held  that  since  the  enactment  of  the  Wilson  law  the  owner 
of  intoxicating  liquor  in  one  State  can  not,  under  the  com- 
merce clause  of  the  Constitution,  go  himself  or  send  his 
agent  into  another  State,  and,  in  defiance  of  its  laws,  carry 
on  the  business  of  soliciting  proposals  for  the  purchase  of 
such  liquors ;  that  although  a  State  may  not  forbid  a  resi- 
dent thereof  from  ordering  for  his  own  use  intoxicating 
liquor  from  another  State,  it  may  forbid  the  carrying  on 
wthin  its  borders  of  the  business  of  soliciting  orders  for 
such  liquor,  although  such  orders  may  only  contemplate  a 
contract  resulting  from  final  acceptance  in  another  State. 
Mr.  Justice  White  said : 

"  It  is  settled  by  a  line  of  decisions  of  this  court,  noted 
in  the  margin,  that  the  purpose  of  the  Wilson  Act,  as  a 
regulation  by  Congress  of  interstate  commerce,  was  to  allow 
the  States,  as  to  intoxicating  liquors,  when  the  subject  of 
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sudi  commerce,  to  exert  ampler  power  than  could  have 
been  exercised  before  the  enactment  of  the  statute.  In 
other  words,  that  Congress,  sedulous  to  prevent  its  ex- 
clusive right  to  regulate  commerce  from  interfering  with 
the  power  of  the  States  over  intoxicating  liquor,  by  the 
Wilson  Act  adopted  a  special  rule  enabling  the  States  to 
extend  their  authority  as  to  such  liquor  shipped  from  other 
States  before  it  became  commingled  with  the  mass  of  other 
property  in  the  State  by  a  sale  in  the  original  package.'' 

Sections  238, 239,  and  240  of  the  Penal  Code  forbid  under 
penalty  (1)  delivery  of  intoxicating  liquor  to  any  person 
other  than  the  consignee,  unless  upon  his  written  order, 
or  to  any  fictitious  person;  (2)  the  coUection  of  the  pur- 
chase price  of  intoxicating  liquor  by  any  common  carrier, 
or  the  acting  of  such  as  agent  of  buyer  or  seller;  (3)  the 
shipment  of  any  liquor  unless  labeled  on  the  outside  to 
show  name  of  consignee,  nature  of  contents,  and  quantity 
contained. 

Senator  Sutherland  said  of  this  legislation  that  it  gives 
the  State  ^^  full  power  to  seize  and  confiscate  liquor  after  it 
reaches  the  hands  of  the  consignee,  and  the  sections  of  the 
Penal  Code,  by  requiring  delivery  to  an  actual  consignee 
and  the  plain  marking  of  every  package  with  the  name  of 
consignee  and  the  quantity  and  kind  of  liquor  contained, 
furnishes  information  which  wiU  enable  the  State  to  act." 
(Cong.  Rec.,  vol.  49,  2919.) 

The  bill  under  consideration  goes  beyond  all  this.  It 
proposes  to  make  unlawful  the  transportation  of  liquor 
from  one  State  to  another  where  it  "is  intended  by  any 
person  interested  therein  to  be  received,  possessed,  sold,  or 
in  any  manner  used,  either  in  the  original  package  or  other- 
wise, in  violation  of  "  the  law  of  the  State,  eta,  into  which 
it  is  shipped.  If,  therefore,  the  law  of  any  State  shall 
prohibit  absolutely  the  possession  or  use  of  liquor  within 
that  State,  then  under  this  bill  the  mere  introduction  of 
liquor  across  the  boundary  line  of  the  State  would  be  con- 
clusive evidence  of  an  intention  to  violate  that  law  and 
would  subject  the  carrier  and  all  persons  having  any  in 
terest  in  the  liquor  to  penalties  imposed  by  the  State  law. 
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On  the  other  hand,  in  those  States  where  the  use  of  liquoi 
is  permitted  to  any  degree  under  restrictions,  the  carrier 
and  all  persons  having  any  interest  in  the  liquor  would, 
from  the  moment  of  its  introduction  into  the  State,  be 
liable  to  the  penalties  imposed  by  the  State  law  if  the 
evidence  should  warrant  the  inference  that  anyone  of 
them  intended  to  use  the  liquor  so  taken  into  the  State  in 
any  manner  which  should  violate  the  State  law.  This 
of  course  would  operate  to  give  to  the  statutes  of  the  State 
an  extraterritorial  operation  so  as  to  subject  persons  and 
property  without  the  State  to  the  restraint  of  these  laws,  by 
preventing  them  from  making  contracts  of  sale  and  deliv- 
ery which  would  be  lawful  in  the  State  where  made,  but 
which  could  not  be  enforced  by  delivery  within  the  State 
of  the  purchaser  if  such  delivery  were  prohibited  by  the 
laws  of  such  State.  If,  as  was  said  in  Rhodes  v.  Iowa 
{supra) : 

"The  right  to  contract  for  the  transportation  of  mer- 
chandise from  one  State  into  or  across  another  involved 
interstate  commerce  in  its  fundamental  aspect  and  im- 
parted in  its  very  essence  a  relation  which  necessarily  must 
be  governed  by  laws  apart  from  the.  laws  of  the  several 
States,  since  it  embraced  a  contract  which  must  come  under 
the  laws  of  more  than  one  State," 

this  fundamental  right  which,  as  shown  in  the  above  cases 
is  protected  by  the  Constitution,  and  subjected  only  to  the 
exclusive  power  of  regulation  vested  in  Congress  would 
be  entirely  destroyed  by  this  legislation.  This  was  the 
principal  groimd  upon  which  Senator  Root  based  his  ob- 
jection to  the  bill. 

"  In  the  second  place,"  he  said,  "  the  provision  ur  dertakes 
to  invalidate  the  contracts  of  the  people  of  each  State  by 
reason  of  the  intention  of  some  one  else  in  regard  to  future 
conduct  under  the  laws  of  other  States.  The  laws  of  a 
given  State  require  a  common  carrier  to  accept  and  carry 
an  invoice  of  goods.  The  contract  is  obligatory.  The 
contract  is  made.  But  under  this  provision,  if  it  is  effec- 
tive at  all,  the  contract  is  invalidated  because  some  one 
besides  the  carrier,  and  it  may  be  some  one  besides  the 
shipper,  has  an  undisclosed  intention  to  violate,  after  the 
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transaction  of  transportation  is  over,  an  ufrkBown  law  in 
a  different  State."    (Cong.  Kec.  vol.  49,  p.  2930: >.- 

"What  is  proposed  in  this  bill"  he  added,  *^ is. that  the 
Government  of  the  United  States  shall  hand  ovci'^o  the 
government  of  each  State  the  right  to  say  how  add  "when 
and  under  what  conditions  interstate  commerce  in  these 
articles  of  commerce,  so  treated  and  regarded  by  all  thfe 
States  shall  be  had."  (Cong.  Rec.  49,  p.  2931.)  Mr.  Eoot 
referred  to  another  objection,  namely  "  that  this  bill  does' 
not  merely  hand  over  to  the  State  which  is  the  terminus 
ad  quem  of  this  transportation,  the  power  to  regulate 
interstate  commerce  within  its  borders,  but  it  undertakes 
by  Federal  law  to  enforce  in  each  State  the  laws  of  other 
States.  ♦  ♦  ♦  Let  us  say  that  the  State  of  Iowa,  which 
has  stringent  laws,  is  empowered  by  this  statute,  if  it  ia 
passed,  to  declare  the  circumstances  under  which  beer  may 
be  imported  from  the  city  of  St.  Louis  in  the  State  of 
Missouri.  If  the  beer  is  carried  in  in  accordance  with 
the  laws  of  the  State  of  Iowa,  it  is  a  good  transaction.  If 
it  is  carried  in  in  violation  of  those  laws,  with  intent  to 
sell  without  a  license,  with  intent  to  sell  in  a  *  dry '  town, 
rather  than  a  '  wet '  town,  with  intent  to  sell  for  one  pur- 
pose rather  than  another,  then  it  is  a  bad  transaction  and 
the  contract  made  in  Missouri  is  a  void  contract,  made  void 
by  the  law  of  Iowa."    (Cong.  Rec.,  vol.  49,  p.  2931.) 

It  was  said  in  the  Bowman  case  (125  U.  S.  465,  480) 
that — 

♦  *  *  "  the  rule  has  been  asserted  with  great  clearness 
that  whenever  the  subjects  over  which  a  power  to  regulate 
commerce  is  asserted  are  in  their  nature  national,  or  admit 
of  one  uniform  system  or  plan  of  regulation,  they  may 
justly  be  said  to  be  of  such  a  nature  as  to  require  exclusive 
legislation  by  Congress.  ♦  *  ♦  Surely  transportation  of 
passengers  or  merchandise  through  a  State,  or  from  one 
State  to  another,  is  of  this  nature.  It  is  of  national  im- 
portance that  over  that  subject  there  should  be  but  one 
regulating  power,  for  if  one  State  can  directly  tax  persons 
or  property  passing  through  it,  or  tax  them  indirectly  by 
levying  a  tax  upon  their  transportation,  every  other  may, 
and  thus  commercial  intercourse  between  States  remote 
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from  each  ;jittH«r  may  be  destroyed.  *  *  *  It  was  to 
guard  agauAt'the  possibility  of  such  commercial  embarrass- 
ments., oo  doubt,  that  the  power  of  regulating  commerce 
among*- tBe  States  was  conferred  upon  the  Federal  Gov- 
enjjijfeiit" 

The'  couit  quoted  from  the  case  of  Cooley  v.  Port 
^Wardens  (12  How.  299)  the  following  language: 
'.'..•'"The  subjects,  indeed,  upon  which  Congress  can  act 
/ .'••.*/' under  this  power"  (over  interstate  commerce)  "are  of 
*'*,''  infinite  variety,  requiring  for  their  successful  management 
different  plans  or  modes  of  treatment.  Some  of  them  are 
national  in  their  character,  and  admit  and  require  uni- 
formity of  regulation,  affecting  alike  all  the  States ;  others 
are  local,  or  are  mere  aids  to  commerce,  and  can  only  be 
properly  regulated  by  provisions  adapted  to  their  special 
circumstances  and  localities.  Of  the  former  class  may  be 
mentioned  all  that  portion  of  commerce  with  foreign  coun- 
tries or  between  the  States  which  consist  in  the  transporta- 
tion, purchase,  sale,  and  exchange  of  commodities.  Here 
there  can  of  necessity  be  only  one  system  or  plan  of  regu- 
lations, and  that  Congress  alone  can  prescribe.  *  *  * 
And  it  is  a  matter  of  public  history  that  the  object  of  vest- 
ing in  Congress  the  power  to  regulate  commerce  with  for- 
eign nations  and  among  the  States  was  to  insure  uniformity 
of  regulation  against  conflicting  and  discriminating  State 
legislation." 

Again — 

"  Commerce  with  foreign  countries  and  among  the  States, 
.  strictly  considered,  consists  in  intercourse  and  traffic,  in- 
cluding in  these  terms  navigation  and  the  transportation 
and  transit  of  persons  and  property,  as  well  as  the  pur- 
chase, sale,  and  exchange  of  commodities.  For  the  regula- 
tion of  commerce  as  thus  defined,  there  can  be  only  one 
system  of  rules,  applicable  alike  to  the  whole  country ;  and 
the  authority  which  can  act  for  the  whole  country  can  alone 
adopt  such  a  system.  Action  upon  it  by  separate  States  is 
not,  therefore,  permissible."    (Citing  12  How.  702.) 

In  summing  up  a  review  of  the  authorities  on  the  sub- 
ject of  the  limits  of  State  legislation  which  would  en- 
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trench  upon  commerce  among  the  States,  Mr.  Justice  Mat- 
thews said : 

"  In  a  word  it  may  be  said  that  in  the  matter  of  inter- 
slate  commerce  the  United  States  are  but  one  country  and 
are  and  must  be  subject  to  one  system  of  regulations  and 
not  to  a  multitude  of  systems." 

This  doctrine  was  asserted  with  emphasis  in  Leisy  v. 
Hardin  (135  U.  S.  100, 119).  It  is  also  declared  in  Mobile 
V.  Kimball  (102  U.  S.  691,  697) ;  HaU  v.  Decuir  (95  U.  S. 
485,507). 

But  it  is  contended  that  the  bill  would  in  the  exercise 
of  the  undoubted  powers  of  Congress  merely  declare  spirit- 
uous, yinous,  malted,  fermented  or  other  intoxicating  liquors 
of  any  kind  to  be  in  effect  "outlaws  of  commerce,"  and 
subject  that  class  of  merchandise  to  the  exercise  of  the 
police  powers  of  the  several  States. 

"Doubtless,"  said  the  court  in  the  Bowman  oase^  "the 
States  have  power  to  provide  by  law  suitable  measures  to 
prevent  the  introduction  into  the  States  of  articles  of  trade, 
which,  on  account  of  their  existing  condition,  would  bring 
in  and  spread  disease,  pestilence,  and  death,  such  as  rags 
or  other  substances  infected  with  the  germs  of  yellow  fever 
or  the  virus  of  smallpox,  or  cattle  or  meat  or  other  pro- 
visions that  are  diseased  or  decayed,  or  otherwise,  from 
their  condition  and  quality,  unfit  for  human  use  or  con- 
sumption. Such  articles  are  not  merchantable;  they  are 
not  legitimate  subjects  of  trade  and  commerce.  They  may 
be  rightly  outlawed  as  intrinsically  and  directly  the  imme- 
diate sources  and  causes  of  destruction  to  human  health 
and  life.  The  self -protecting  power  of  each  State,  there- 
fore, may  be  rightfully  exerted  against  their  introduction 
and  such  exercises  of  power  can  not  be  considered  regula- 
tions of  commerce  prohibited  by  the  Constitution." 

Reference  was  made  to  the  observation  of  Justice  Catron 
in  the  License  cases^  that  if  from  the  nature  of  the  article, 
it  did  not  belong  to  commerce  or  if  its  condition  from 
putrescence  or  other  cause  is  such  when  it  is  about  to  enter 
a  State  that  it  no  longer  belongs  to  commerce,  or  in  other 
words,  is  not  a  merchantable  article,  then  the  State  power 
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may  exclude  its  introduction:  and  it  is  said  that  by  thii 
legislation  Congress  has  in  effect  declared  that  liquors  do 
not  belong  to  commerce,  are  not  commercial  articles,  and 
has  left  it  to  the  State  to  effectually  exclude  their  introduc- 
tion into  the  State. 

But  in  Louisville  <&  Nashville  Railroad  Company  v. 
F.  W.  Cook  Brewing  Company  (223  U.  S.  70-82)  Justice 
Lurton  said : 

"  By  a  long  line  of  decisions,  beginning  even  prior  to 
Leisy  v.  Hardin  (135  U.  S.  100),  it  has  been  indisputably 
determined : 

"(a)  That  beer  and  other  intoxicating  liquors  are  a 
lecognized  and  legitimate  subject  of  interstate  commerce." 

Senator  Sutherland  stated  during  the  discussion  in  the 
Senate : 

"There  are  8  States  in  the  Union  which  have  passed 
laws  prohibiting  the  sale  of  intoxicating  liquors.  There 
are  40  States  under  whose  laws  the  sale  of  intoxicating 
liquors  under  some  circumstances  is  legitimate  and  proper, 
but  there  is  no  State  in  the  Union  that  has  thus  far  under- 
taken to  forbid  the  purchase  or  the  use  of  intoxicating 
liquors." 

In  Austin  v.  Tennessee  (179  U.  S.  343)  Mr.  Justice 
Brown  held  that  cigarettes  could  not  be  classed  with  dis- 
eased cattle  or  meats,  decayed  fruit,  or  other  articles  the 
use  of  which  is  a  menace  to  the  health  of  the  entire  com- 
munity, and  quoted  as  pertinent  to  the  case  the  language  of 
Chief  Justice  Taney  in  the  License  Cases  (5  How.  504),  as 
follows : 

"  But-  spirits  and  distilled  liqnors  are  universally  admit- 
ted to  be  subject  of  ownership  and  property,  and  are 
therefore  subjects  of  exchange,  barter  and  traffic,  like  any 
other  commodity  in  which  a  right  of  property  exists  and 
Congress,  under  its  general  power  to  regulate  commerce 
with  foreign  nations,  may  prescribe  what  article  of  mer- 
chandise shall  be  admitted  and  what  excluded;  and  may, 
therefore,  admit  or  not,  as  it  shall  deem  best,  the  importa- 
tion of  ardent  spirits." 

That  regulation  of  commerce  may  sometimes  take  the 
form  of  prohibition  of  traffic  in  certain  articles  can  not 
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be  disputed.  It  was  so  with  respect  to  lottery  tickets  in 
the  Lottery  Case  (188  U.  S.  321). 

In  Rasmuasen  v.  Idaho  (181  U.  S.  198),  a  State  statute 
prohibiting  the  introduction  of  sheep  if  found  subject  to 
scab  or  epidemic  disease  liable  to  be  communicated  to  other 
sheep,  was  upheld,  and  in  Plumley  v.  Massachusetts  (155 
U.  S.  461),  a  Massachusetts  statute  prohibiting  the  sale  of 
oleomargarine  artificially  colored  so  as  to  cause  it  to  look 
iike  yellow  butter,  brought  into  Massachusetts,  was  upheld 
apon  the  ground  that  the  statute  only  forbade  the  practice 
^f  frauds  upon  the  general  public,  seeking  to  suppress  false 
pretensions,  and  to  promote  fair  dealing  in  an  article  of 
food ;  and  that  the  freedom  of  commerce  among  the  States 
did  not  demand  a  recognition  of  the  right  to  the  practice 
of  deception  upon  the  public  in  the  articles  dealt  with, 
e^an  if  the  articles  may  have  become  articles  of  trade  of 
the  country. 

So  in  Hipolite  Egg  Co.  v.  United  States  (220  U.  S.  45), 
th#j  provisions  of  the  pure  food  and  drug  act  of  1906,  pro- 
hibiting the  carriage  of  adulterated  articles  in  interstate 
conunerce,  and  authorizing  the  seizure  and  condemnation 
of  the  same  while  in  transit  or  in  original  or  unbroken 
packages  after  reaching  destination,  were  upheld,  upon  the 
powt^r  of  Congress  to  regulate  interstate  commerce;  and 
applying  the  principle  of  the  Lottery  case  it  was  held  that 
regulation  might  in  such  instance  take  the  form  of  entire 
prohibition.    The  court  said,  per  McKenna,  J. : 

"  The  statute  rests,  of  course,  upon  the  power  of  Congress 
to  regulate  interstate  commerce,  and,  defining  that  power, 
we  have  said  that  no  trade  can  be  carried  on  between  the 
States  to  which  it  does  not  extend,  and  have  further  said 
that  it  is  complete  in  itself,  subject  to  no  limitations  ex- 
cept those  found  in  the  Constitution.  We  are  dealing,  it 
must  be  remembered,  with  illicit  articles — articles  which 
the  law  seeks  to  keep  out  of  commerce,  because  they  are 
debased  by  adulteration,  ind  which  law  punishes  them  (if 
we  may  so  express  ourselves)  and  the  shipper  of  them. 
There  is  no  denial  that  such  is  the  purpose  of  the  law,  and 
the  only  limitation  of  the  power  to  execute  such  purpose 
which  is  urged  is  that  the  articles  must  be  apprehended  in 


106  Constitutionality  of  Liquor  Law. 

transit  or  before  they  have  become  a  part  of  the  general 
mass  of  property  of  the  State.  In  other  words,  the  con- 
tention attempts  to  apply  to  articles  of  illegitimate  com- 
merce the  rule  which  marks  the  line  between  the  exercise 
of  Federal  power  and  State  power  over  articles  of  legiti- 
mate commerce.  The  contention  misses  the  question  in  the 
case.  There  is  here  no  cx)nflict  of  national  and  State  juris- 
dictions over  property  legally  articles  of  trade.  The  ques- 
tion here  is  whether  articles  which  are  outlaws  of  com- 
merce may  be  seized  wherever  found,  and  it  certainly  will 
not  be  contended  that  they  are  outside  of  the  jurisdiction 
of  the  National  Government  when  they  are  within  the 
borders  of  a  State." 

In  the  recent  decision  of  Hoke  v.  U.  S.  (Feb.  24,  1913), 
the  Supreme  Court  in  upholding  the  constitutionality  of 
the  Mann  white-slave  act  of  June  25,  1910  (86  Stat.  825), 
put  the  power  squarely  upon  the  commerce  clause  and  the 
right  of  prohibition  of  "  a  right  to  be  exercised  in  im- 
morality "  on  the  same  basis  as  the  laws  prohibiting  the 
carrying  of  obscene  literature  or  lottery  tickets  or  cattle 
with  infectious  diseases.  It  may  be  admitted  that  under 
the  authority  of  these  decisions  Congress  might,  if  it  chose, 
prohibit  the  carriage  in  interstate  commerce  of  intoxicat- 
ing liquors  in  the  exercise  of  its  power  to  regulate  such 
commerce.  In  the  Hoke  case  (supra)  Justice  McKenna 
said: 

"  There  is  unquestionably  a  control  in  the  States  over  the 
morals  of  their  citizens,  and,  it  may  be  admitted,  it  extends 
to  making  prostitution  a  crime.  It  is  a  control,  however, 
which  can  be  exercised  only  within  the  jurisdiction  of  the 
States,  but  there  is  a  domain  which  the  States  can  not  reach 
and  over  which  Congress  alone  has  power ;  and  if  such 
power  be  exerted  to  control  what  the  States  can  not,  it 
is  an  argument  for — not  against — its  legality.  Its  exer- 
tion does  not  encroach  upon  the  jurisdiction  of  the 
States.    *    *     * 

"Our  dual  form  of  government  has  its  perplexities. 
State  and  Nation  having  different  spheres  of  jurisdiction, 
as  we  have  said,  but  it  must  be  kept  in  mind  that  we  are 
one  people,  and  the  powers  reserved  to  the  States  and  those 
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conferred  on  the  Nation  are  adapted  to  be  exercised, 
whether  independently  or  concurrently,  to  promote  the  gen- 
eral welfare,  material  and  moral.  This  is  the  effect  of  the 
decisions,  and  surely  if  the  facility  of  interstate  transpor- 
tation can  be  taken  away  from  the  demoralization  of  lot- 
teries, the  debasement  of  obscene  literature,  the  contagion 
of  diseased  cattle  or  persons,  the  impurity  of  food  and 
drugs,  the  like  facility  can  be  taken  away  from  the  sys- 
tematic enticement  to  and  the  enslavement  in  prostitution 
and  debauchery  of  women  and,  more  insistently,  of  girls." 

It  may  be  admitted  that  the  facility  of  interstate  trans- 
portation can  also  be  taken  away  from  the  demoralization 
of  the  use  of  intoxicating  liquors ;  but,  as  was  said  by  Mr. 
Justice  Brewer  in  the  case  of  Adams  Express  Company  v. 
Kentucky  (206  U.  S.  129) : 

"Much  as  we  may  sympathize  with  the  efforts  to  put  a 
stop  to  the  sales  of  intoxicating  liquors  in  defiance  of  the 
policy  of  a  State,  we  are  not  at  liberty  to  recognize  any 
rule  which  will  nullify  or  tend  to  weaken  the  power  vested 
by  the  Constitution  in  Congress  over  interstate  commerce." 

But  this  bill  does  not  declare  liquor  to  be  an  outlaw  of 
commerce.  It  does  not  prohibit  as  a  uniform  rule  its  car- 
riage in  interstate  commerce.  It  proposes  to  turn  over 
the  whole  subject  to  the  conflicting  laws  of  48  States. 

The  recognition  of  the  right  of  Congress  not  directly 
to  exercise  the  power  to  regulate  commerce  in  liquors  but 
to  abdicate  it,  and  to  submit  the  whole  question  in  traffic  in 
liquors  to  the  varying  decisions  of  the  different  States,  is 
not  the  exercise  by  the  National  Government  of  its  power 
in  such  manner  as  it  has  exercised  it  respecting  the  trans- 
portation of  adulterated  food,  diseased  cattle,  obscene 
literature,  lottery  tickets,  or  women  for  immoral  purposes. 
This  objection  is  met  by  the  contention  that  the  rule  of 
uniformity  in  regulations  of  interstate  commerce  is  not 
absolute,  and  that  the  proposed  legislation  falls  within  the 
same  category  as  those  which  have  been  sustained  as  valid 
by  the  Supreme  Court,  and  reference  is  made  to  the  legis* 
lation  permitting  States  to  enact  pilot  laws,  the  provisions 
of  the  bankruptcy  act  permitting  the  exemptions  author- 
ized by  the  laws  of  the  States  respectively,  and  the  like. 
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When  the  Constitution  took  effect,  pilot  laws  existed  in 
several  States,  and  were  subsequently  enacted  in  others. 
In  all  of  such  States  they  have  been  changed  from  time 
to  time  according  to  the  will  of  their  respective  legisla- 
tures. The  act  of  August  7,  1789,  section  4  (1  Stat.  54) 
provided  that  the  pilots  should  be  regulated  by  the  laws 
of  the  States  or  "  imtil  further  legislative  provision  should 
be  made  by  Congress."  It  was  held  that  the  power  over 
the  subject  of  pilotage  fell  within  that  provision  of  the 
regulation  of  commerce  which  might  be  exercised  by  the 
States,  but  only  until  Congress  should  see  fit  to  act  upon  the 
subject 

The  decision  in  Gooley  v.  Board  of  Wardens  of  Port  of 
Philadelphia  (12  How.  299)  was  put  upon  the  peculiar 
nature  of  pilotage  and  the  uniform  practice  of  the  Gov- 
ernment from  the  adoption  of  the  Constitution  which 
brought  the  regulation  of  that  part  of  commerce  within 
the  class  of  powers  which  might  be  exercised  by  the  States, 
unless  and  until  Congress  should  choose  to  interfere,  and 
then  only  subject  to  such  restrictions  as  Congress  might  see 
fit  to  interpose. 

"The  power  to  regulate  commerce/'  said  Mr.  Justice 
Swayne  in  GUman  v.  Philadelphia  (3  Wall.  713)  "covers 
a  wide  field,  and  embraces  a  great  variety  of  subjects. 
Some  of  these  subjects  call  for  uniform  rules  and  national 
legislation ;  others  can  be  best  regulated  by  rules  and  pro- 
visions suggested  by  the  varying  circumstances  of  different 
localities,  and  limited  in  their  operation  to  such  localities 
respectively.  To  this  extent  the  power  to  regulate  com- 
merce may  be  exercised  by  the  States. 

"Whether  the  power  in  any  given  case  is  vested  exclu- 
sively in  the  General  Government  depends  upon  the  nature 
of  the  subject  to  be  regulated.  Pilot  laws  are  regulations 
of  commerce;  but  if  a  State  enact  them  in  good  faith,  and 
not  covertly  for  another  purpose,  they  are  not  in  conflict 
with  the  power  '  to  regulate  commerce '  committed  to  Con- 
gress by  the  Constitution." 

In  Hanover  National  Bank  v.  Moyaes  (186  U.  S.  181) 
the  court  upheld  as  valid  a  provision  in  the  bankruptcy 
law  of  1898,  which  allowed  to  bankrupts  the  exemptions 
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prescribed  by  the  State  laws  in  force  at  the  time  of  the 
filing  of  the  petition  in  the  State  wherein  they  have  had 
iheir  domicile  for  six  months  or  the  greater  portion  there- 
of immediately  preceding  the  filing  of  the  petition.  It  was 
contended  that  this  violated  Article  I,  section  8,  paragraph 
8.  of  the  Constitution  because  it  did  not  establish  "  uniform 
laws  on  the  subject  of  bankruptcy  throughout  the  United 
States."  But  the  court  held  that  such  exemptions  had  been 
sustained  for  the  reason  that  it  was  made  a  rule  of  the 
law  to  subject  to  the  payment  of  debts  under  its  operation 
only  such  property  as  could  by  judicial  process  be  made 
available  for  the  same  purpose.  One  of  the  effects  of  a 
bankruptcy  law,  it  was  stated,  is  that  a  general  execution 
upon  it  in  favor  of  all  the  creditors  of  the  bankrupt  reach- 
ing all  his  property  subject  to  levy  and  applying  it  to  the 
payment  of  his  debts  subject  to  their  respective  priorities. 

"  It  is  quite  proper,  therefore,  to  confine  its  operation  to 
such  property  as  other  legal  process  could  reach.  A  rule 
which  operates  to  this  effect  throughout  the  United  States 
is  uniform  within  the  meaning  of  that  term,  as  used  in  the 
Constitution."     (Citing  In  re  Deckert^  2  Hughes,  183.) 

The  court  expressed  its  concunfence  in  this  view  and 
held  "that  the  system  is  in  the  constitutional  sense,  uni- 
form throughout  the  United  States,  when  the  trustee  takes 
in  each  State  whatever  would  have  been  available  to  the 
creditors  if  the  bankruptcy  law  is  uniform,  although  it 
may  result  in  certain  particulars  differently  in  different 
States.'' 

The  statute  forbidding  the  shipment  in  interstate  com- 
merce of  game  killed  in  violation  of  State  laws  (Criminal 
Code,  sees.  242,  244)  sustained  in  Rupert  v.  V.  S.  (181  Fed. 
87) ,  is  based  upon  the  principle  announced  in  Geer  v.  Con- 
nectiout  (161  U.  S.  519)  that  game  birds  belong  to  the 
people  of  the  respective  States  in  their  sovereign  capacity 
and  that  they  are  not  the  subject  of  external  or  interstate 
commerce  unless  permitted  by  the  laws  of  the  State.  The 
distinction  between  internal  and  external  or  interstate  com- 
merce, said  the  court,  "is  marked  and  has  always  been 
recognized  by  this  courf 
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Representative  Webb  sought  to  justify  the  bill  on  the 
analogy  of  the  local-option  measures  enacted  in  the  States. 

"  Strictly  speaking,"  he  said,  "  this  law  is  not  a  prohibi- 
tion law.  It  is  a  local  option  measure  to  give  to  the  States 
what  they  have  always  been  entitled  to  under  our  interpre- 
tation of  the  Constitution — ^the  right  to  control  this  trouble- 
some question  for  themselves."  (Cong.  Rec.  vol.  49,  p. 
8445). 

"The  principle  upon  which  local  option  laws,  so  called, 
have  been  sustained,"  said  Fuller,  C.  J.,  in  In  re  Rahrer 
(140  U.  &  561),  "  is  that  while  the  legislature  can  not  dele- 
gate its  power  to  make  a  law,  it  can  make  a  law  whicli 
leaves  it  to  mimicipalities  or  the  people  to  determine  some 
fact  or  state  of  things,  upon  which  the  action  of  the  law 
may  depend;  but  we  do  not  rest  the  validity  of  the  act  of 
Congress  on  this  analogy.  The  power  over  interstate  com- 
merce is  too  vital  to  the  integrity  of  the  Nation  to  be  quali- 
fied by  any  refinement  of  reasoning.  The  power  to  regulate 
is  solely  in  the  General  Government,  and  it  is  an  essential 
part  of  that  regulation  to  prescribe  the  regular  means  for 
accomplishing  the  introduction  and  incorporation  of 
articles  into  and  with  the  mass  of  property  in  the  country 
or  State." 

I  find  no  decision  which  sustains  any  such  delegation  of 
legislative  power  as  supports  the  local  option  provisions  of 
State  laws  relating  to  traffic  in  liquor. 

Representative  Webb  also  sought  to  justify  the  law  upon 
the  principle  of  those  cases  which  delegate  the  duty  or 
power  to  an  individual  of  finding  some  fact  before  a  con- 
gressional act  takes  effect.  (Cong.  Rec.  vol.  49,  p.  3449.) 
These  cases  are  weU  understood.  The  latest  one  in  the  Su- 
preme Court  is  Urdted  States  v.  Grimaud  (220  U.  S.  506). 
That  and  similar  cases  turned  upon  the  well-recognized 
principle  of  Congress  declaring  a  general  rule  and  devolv- 
ing upon  a  subordinate  agency  the  power  to  ascertain  when 
the  facts  brought  a  particular  case  within  the  rule.  But 
here  Congress  does  not  declare  a  general  rule.  It  does  not 
provide  that  liquor  shall  not  be,  as  a  general  rule,  trans- 
ported in  interstate  commerce;  it  does  not  declare  liquor 
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to  be  an  outlaw  of  commerce ;  it  does  not  declare  liquor  to 
be  deleterious  to  health  or  destructive  of  good  morals;  but 
It  declares  that  when  one  of  the  parties  interested  in  liquor 
which  is  the  subject  of  an  interstate  shipment,  intends  to 
mtroduce  it  into  a  State  in  violation  of  the  laws  of  that 
State,  its  carriage  shall  be  unlawful.  Such  regulation  can 
not  be  sustained  on  the  principles  in  the  Grimavd  case 
or  those  similar  to  it. 

Finally,  Senator  Kenyon  maintained  that  the  purpose 
of  the  biD  "  and  its  only  purpose,  is  to  remove  the  impedi- 
ment existing  as  to  the  States  in  the  exercise  of  their  police 
powers  regarding  the  traffic  or  control  of  intoxicating 
liquors  within  their  borders/' 

But  it  is  unnecessary  to  rehearse  the  reasoning  in  the 
\arious  decisions  heretofore  quoted  which  dispose  of  this 
contention. 

The  proposition  begs  the  whole  question  under  consider- 
ation and  can  only  be  conceded  if  it  be  held  that  Congress 
can  abdicate  entirely  its  power  over  interstate  commerce  in 
an  article  which  it  does  not  itself  declare  to  be  "  an  outlaw 
of  commerce,"  but  which  it  leaves  to  the  varying  legislation 
of  the  respective  States  to  more  or  less  endow  with  qual- 
ities of  outlawry.  Without  prolonging  this  discussion  in 
which  I  have  endeavored  to  meet  and  analyze  the  various 
contentions  set  forth  in  behalf  of  this  bill,  I  am  compelled 
to  the  conclusion  that  it  is  not  only  of  doubtful  constitu- 
tionality, but  that  unless  the  Supreme  Court  shall  recede 
from  a  well-settled  line  of  decisions  extending  over  a  long 
period  of  years,  it  would  most  certainly  declare  this  legis- 
lation to  be  without  the  constitutional  powers  of  Congress. 
Very  respectfully, 

GEORGE  W.  WICKERSHAM. 
The  FsEsmsKT. 
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FAECEL   POST— EXECUTIVE   DEPARTMENTS. 

The  Executive  Departments  and  the  officers  of  the  Government  ai*e 
entitled  to  the  benefit  of  the  parcel-post  law,  and  penalty  envd- 
opes  or  labels  may  be  used  in  sending  by  pa  reel -post  fourth-class 
matter  not  exceeding  11  pounds  in  weight. 

Department  of  Justice, 

February  28,  1913. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  January  30  ultimo,  asking  to  be  advised 
whether  your  Department,  its  various  bureaus  and  officers, 
are  entitled  to  the  benefit  of  the  parcel-post  law,  and 
whether  they  have  the  right  to  send  by  parcel  post  fourth - 
class  matter  not  exceeding  11  pounds  in  weight,  under 
penalty  envelope  or  label. 

From  your  letter  it  appears  that  on  January  22  the 
Postmaster  General,  replying  to  a  request  from  your  De- 
partment, advised  you  that  an  Executive  Department  or 
officer  of  the  Government  who  desired  to  send  in  the  mail? 
official  fourth-class  matter  in  excess  of  4  pounds  and  not  . 
coming  within  any  of  the  exceptions  provided  by  the  acts 
he  mentions,  was  required  to  affix  thereto  the  necessary 
postage  in  distinctive  parcel-post  stamps,  as  provided  by 
section  8  of  the  act  of  August  24,  1912 ;  while  on  January 
24  the  Comptroller  of  the  Treasury,  in  response  to  a  like 
request,  expressed  the  opinion  that  any  appropriation  for 
your  Department  or  any  of  its  bureaus  which  was  available 
for  the  payment  of  freight  or  express  charges  on  a  package 
not  exceeding  11  pounds  in  weight  was  also  available  for 
the  purchase  of  parcel-post  stamps  for  use  in  transmitting 
a  similar  package  through  the  mails,  "  provided  said  pack- 
age can  not  legally  be  transmitted  under  a  penalty  envelope 
or  label." 

I  presume  that  the  proviso  last  quoted  raises  the  second 
question  upon  which  you  desire  the  opinion  of  this  Depart- 
ment, viz,  whether  packages  of  the  kind  mentioned  can 
legally  be  transmitted  under  a  penalty  envelope  or  label. 
It  follows  that  a  determination  of  this  question,  although 
involving  a  review  of  the  ruling  of  the  Postmaster  General, 
does  concern  a  matter  arising  in  the  administration  of 
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your  Department,  namely,  the  propriety  of  expending  the 
appropriation  referred  to  in  the  purchase  of  parcel-post 
stamps  for  use  on  official  fourth-class  matter.  I  therefore 
proceed  to  a  consideration  of  the  problem  presented  by 
your  second  question. 

The  pertinent  provisions  of  the  act  of  August  24,  1912, 
establishing  the  parcel  post  are  as  follows : 

"  Sec.  8.  That  hereafter  fourth-class  mail  matter  shall 
embrace  all  other  matter,  including  farm  and  factory  prod- 
ucts, not  now  embraced  by  law  in  either  the  first,  second, 
or  third  class,  not  exceeding  eleven  pounds  in  weight,  nor 
greater  in  size  than  seventy-two  inches  in  length  and  girth 
combined,  nor  in  form  and  kind  likely  to  injure  the  person 
of  any  postal  employee  or  damage  the  mail  equipment  or 
other  mail  matter  and  not  of  a  character  perishable  within 
a    period    reasonably    required    for    transportation    and 

delivery. 

***** 

"  That  the  rate  of  postage  on  fourth-class  matter  weigh- 
ing not  more  than  four  ounces  shall  be  one  cent  for  each 
ounce  or  fraction  of  an  ounce ;  and  on  such  matter  in  excess 
of  four  ounces  in  weight  the  rate  shall  be  by  the  pound,  as 
hereinafter  provided,  the  postage  in  all  cases  to  be  prepaid 
by  distinctive  postage  stamps  affixed.     (37  Stat.  557.)" 

In  determining  whether  the  words  "the  postage  in  all 
cases  to  be  prepaid  by  distinctive  postage  stamps  affixed  " 
were  intended  to  prevent  your  Department  from  sending 
under  the  penalty  label  fourth-class  matter  not  exceeding 
11  pounds  in  weight,  it  will  be  helpful  to  review  briefly  the 
course  of  legislation  dealing  with  the  classification  of  mail 
matter  and  the  prepayment  of  postage  and  conferring  the 
penalty  privilege. 

Prior  to  the  enactment  of  the  statute  creating  the  penalty 
privilege,  the  following  sections  of  the  Revised  Statutes 
were  in  force: 

"  Sec.  3896.  Postage  on  all  mail  matter  must  be  prepaid 
by  stamps  at  the  time  of  mailing,  unless  herein  otlierwise 
provided  for. 
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"  Sec.  3897.  All  mail  matter  of  the  third  class  must  be 
prepaid  hi  full  in  postage  stamps  at  the  office  of  mailing.'* 

The  act  of  which  section  3896  was  a  part  contained  no 
provision  exempting  governmental  matter  from  the  opera- 
tion of  that  section.  In  fact,  the  Departments  were  ex- 
pressly required  to  purchase  special  stamps  and  stamped 
envelopes  for  official  use.  (R.  S.,  sec.  3915,  as  amended 
Feb.  27, 1877, 19  Stat.  250.) 

At  this  time  the  third  class  included  merchandise  as  well 
as  miscellaneous  printed  matter.  (R.  S.,  sec  3878.)  The 
present  system  of  classification  was  adopted  and  the  weight 
limit  of  all  classes  fixed  by  the  act  of  March  3, 1879,  sections 
17  and  20  (20  Stat.  359,  360),  which  provides: 

"  That  mail  matter  of  the  third  class  shall  embrace  books, 
transient  newspapers,  and  periodicals,  circulars,  and  other 
matter  wholly  in  print  *  *  *  and  postage  shall  be  paid 
at  the  rate  of  one  cent  for  each  two  ounces  or  fractional 
part  thereof,  and  shall  fully  be  prepaid  by  postage  stamps 
affixed  to  said  matter.     *     *     * 

"  Sec.  20.  That  mailable  matter  of  the  fourth  class  shall 
embrace  all  matter  not  embraced  in  the  first,  second,  or 
third  class  which  is  not  in  its  form  or  nature  liable  to 
destroy,  deface,  or  otherwise  damage  the  contents  of  the 
mail  bag,  or  harm  the  person  of  anyone  engaged  in  the 
postal  service,  and  is  not  above  the  weight  provided  by  law, 
which  is  hereby  declared  to  be  not  exceeding  four  pounds 
for  each  package  thereof,  except  in  case  of  single  books 
weighing  in  excess  of  that  amount,  and  except  for  books 
and  documents  published  or  circulated  by  order  of  Con- 
gress, or  official  matter  emanating  from  any  of  the  depart- 
ments of  the  Government.     *     *     *." 

Section  20  of  this  act  was  amended  by  the  act  of  June  8, 
1896  (29  Stat.  262),  by  the  insertion  of  the  words  ?'  printed 
or  written  "  before  the  phrase  "  official  matter  emanating 
from  any  of  the  Departments  of  the  Government." 

Similar  provision  for  the  prepayment  of  postage  on 
first-class  matter  is  contained  in  section  9  of  the  act  of 
March  3,  1879  (20  Stat.  358). 
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The  penalty  privilege  for  official  business  was  biK)ught 
into  being  by  the  act  of  March  3,  1877  (19  Stat.  335). 
Section  5  of  that  act  is  in  part  as  follows : 

"  Sec.  5.  That  it  shall  be  lawful  to  transmit  through  the 
mail,  free  of  postage,  any  letters,  packages,  or  other  matters 
relating  exclusively  to  the  business  of  the  Government  of 
the  United  States:  Provided,  That  every  such  letter  or 
package  to  entitle  it  to  pass  free  shall  bear  over  the  words 
^  official  business  "  an  indorsement  showing  also  the  name 
of  the  Department;  and  if  from  a  bureau  or  office,  the 
names  of  the  Department  and  bureau  or  office,  as  the  case 
may  be,  whence  transmitted.    *    *    *." 

The  privilege  thus  conferred  was  extended  by  section  29 
of  the  act  of  March  3,  1879  (20  Stat.  362),  which,  as 
amended  by  section  3  of  the  act  of  July  5,  1884  (23  Stat. 
158),  reads: 

"The  provisions  of  the  fifth  and  sixth  sections  of  the 
act  entitled  'An  act  establishing  post-routes,  and  for  other 
purposes'  approved  March  third,  eighteen  hundred  and 
seventy-seven,  for  the  transmission  of  official  mail  matter 
be,  and  they  are  hereby,  extended  to  all  officers  of  the 
United  States  Government,  not  including  members  of  Con- 
gress, the  envelopes  of  such  matter  in  all  cases  to  bear  ap- 
propriate indorsements  containing  the  proper  designation 
of  the  office  from  which  or  officer  from  whom  the  same  is 
transmitted,  with  a  statement  of  the  penalty  for  their  mis- 
use. *  *  *  And  section  thirty-nine  hundred  and  fifteen 
of  the  Revised  Statutes  of  the  United  States,  so  far  as  the 
same  relates  to  stamps  and  stamped  envelopes  for  official 
purposes,  is  hereby  repealed." 

The  sweeping  provisions  of  these  acts  have  heretofore 
been  qualified  only  by  the  act  of  June  26,  1906  (34  Stat 
467,  477),  which  declares: 

"  That  hereafter  no  article,  package,  or  other  matter,  ex- 
cept postage  stamps,  stamped  envelopes,  newspaper  wrap- 
pers, postal  cards,  and  internal-revenue  stamps,  shall  be  ad- 
mitted to  the  mails  under  a  penalty  privilege,  unless  such 
article,  package,  or  other  matter,  except  postage  stamps, 
stamped  envelop^,  newspaper  wrappers,  postal  cards,  and 
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internal-revenue  stamps  would  be  entitled  to  admission  to 
the  mails  under  laws  requiring  payment  of  postage." 

Such  was  the  state  of  the  law  when  section  8  of  the  act 
of  August  24,  1912  (37  Stat.  557),  known  as  the  "Parcel 
post  law  "  was  passed. 

An  examination  of  the  above  statutes  leads  of  necessitv 
to  the  following  conclusions : 

(1)  The  two  sets  of  enactments  dealing  respectively  with 
prepayment  of  postage  and  the  penalty  privilege  were 
adopted  and  subsequently  amended  without  express  refer- 
ence to  one  another.  Indeed,  section  3896  of  the  Bevised 
Statutes  is  sufficiently  absolute  in  its  terms  to  forbid  the 
use  of  penalty  envelopes  in  all  cases,  were  it  not  modified 
by  subsequent  legislation. 

(2)  Section  5  of  the  act  of  March  3,  1877,  indicates  no 
intention  on  the  part  of  Congress  to  restrict  the  penalty 
privilege  to  classes  of  mail  matter  existing  at  the  time  of  its 
enactment.  On  the  contrary,  it  refers  in  terms  to  ^'any 
letters,  packages,  or  other  matter  relating  exclusively  to 
the  business  of  the  Government."  This  language  is  plainly 
broad  enough  to  cover  any  class  thereafter  established,  or 
any  change  in  the  weight  limit  of  an  existing  class,  unless 
the  act  creating  the  new  limit  or  classification  should  re- 
strict the  scope  of  section  5  by  excluding  the  Government, 
expressly  or  by  necessary  implication,  from  the  exercise 
of  the  franking  privilege  under  the  conditions  thereby 
created. 

(3)  Applying  to  the  act  of  June  26, 1906,  a  familiar  rule 
of  construction,  it  follows  that  any  "article,  package,  or 
other  matter  "  emanating  from  a  Department  or  officer  of 
the  Government,  which  "  would  be  entitled  to  admission  to 
the  mails  under  laws  requiring  the  prepayment  of  postage," 
might  be  "admitted  to  the  mails  under  a  penalty  privilege," 
subject,  of  course,  to  the  requirements  of  the  act  of  1877 
that  it  relate  "exclusively  to  the  business  of  the  Govern- 
ment." In  other  words,  any  such  governmental  matter 
might  be  sent  through  the  mails  under  the  penalty  privilege 
if,  and  only  if,  it  could  have  been  sent  by  a  private  in- 
dividual under  proper  postage ;  in  short,  if  it  was  mailable 
matter  and  within  the  4-pound  limit 
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(4)  The  resemblance  between  section  3896  of  the  Revised 
Statutes  and  the  portion  of  section  8  of  the  parcel-post 
law  requiring  "in  all  cases"  the  prepayment  of  postage 
suggests  the  inference  that  the  later  requirement  was  taken 
from  the  Revised  Statutes  section  without  intention  to 
bring  about  a  result  other  than  that  which  the  earlier  pro- 
vision had  effectuated.  The  additional  proviso  in  section 
3896,  "  unless  herein  otherwise  provided  for,"  must  be  read 
in  the  light  of  the  situation  at  the  time  of  its  enactment, 
when  the  penalty  privilege  for  official  matter  had  not  come 
into  existence. 

It  is  apparent  from  what  has  been  said  that  the  free- 
maUing  privilege,  as  accorded  to  Executive  Departments 
and  officers  of  the  Government  by  the  act  of  1877  and  later 
acts,  does  not  need  to  be  increased  by  the  terms  of  the  par- 
cel-post law  in  order  to  become  operative  thereunder,  but 
is  extended  automatically  to  the  new  classification,  imless 
there  is  something  in  that  law  which  limits  its  normal 
application.  It  only  remains  to  discover,  therefore,  whether 
Congress,  in  enacting  the  provisions  of  section  8,  which 
deals  with  the  prepayment  of  postage,  intended  to  restrict 
or  qualify  the  scope  of  the  acts  above  mentioned. 

To  determine  this  question  it  becomes  necessary  to  exam- 
ine the  provision  involved  in  relation  to  its  context.  The 
sentence  of  which  it  is  a  part  prescribes  the  rate  of  postage 
on  fourth-class  matter  up  to  4  ounces  in  weight  and  pro- 
vides that  "  on  such  matter  in  excess  of  4  ounces  in  weight 
the  rate  shall  be  by  the  pound,  as  hereinafter  provided  " ; 
then  follows  the  provision  in  question.  Apparently,  there- 
fore, its  primary  purpose  is  to  make  imperative  the  pre- 
payment of  postage  and  the  use  of  distinctive  parcel-post 
stamps  "in  all  cases"  of  the  kind  previously  mentioned; 
i.  e.,  where  the  rate  by  the  pound  applies.  In  short,  the 
provision  simply  means  that  wherever  postage  is  payable, 
it  must  be  paid  in  the  manner  prescribed.  So  construed, 
there  is  no  inconsistency  between  section  8  of  the  parcel- 
post  act  and  the  statutes  which  deal  with  the  free  privi- 
lege. It  must  be  remembered  that  the  earlier  acts  confer 
that  privilege  as  to  "  any    ♦    *    *    matters  relating  exclu- 
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sively  to  the  business  of  the  Government "  which  "  would 
be  entitled  to  admission  to  the  mails  under  laws  requiring 
payment  of  postaffc^  That  section  8  is  such  a  law  can  not 
be  questioned.  Since  repeals  by  implication  are  not  to  be 
favored,  that  construction  is  preferable  which  does  not 
limit  or  qualify  by  indirection  the  broad  powers  which 
these  acts  create. 

There  is  another  consideration  which  is  entitled  to  weight 
in  this  connection.  The  weight  limit  of  all  classes  of  mail 
matter  under  the  act  of  1896  was  4  pounds.  The  parcel- 
post  act  raises  the  limit  of  fourth-class  matter  to  11  pounds, 
but  fixes  at  4  ounces  the  limit  of  the  old  order  of  fourth- 
class  matter,  on  which  postage  is  computed  by  the  ounce; 
all  fourth-class  matter  over  that  weight  comes  within  the 
parcel-post  classification.  The  Postmaster  General  con- 
cludes that  the  various  Departments  must  pay  postage  on 
all  fourth-class  matter  over  4  pounds  in  weight.  No  reason 
is  seen,  however,  for  adopting  4  pounds  as  the  limit  under 
the  law  as  it  now  stands.  Either  the  penalty  privilege  is 
not  restricted  or  qualified  by  the  parcel-post  act,  in  which 
case  any  departmental  fourth-class  matter  under  11  pounds 
may  be  sent  free  under  the  penalty  envelope,  or  the  laws 
conferring  that  privilege  do  not  apply  to  the  new  kind  of 
fourth-class  matter  created  by  the  parcel-post  act — ^that  is, 
matter  weighing  more  than  4  ounces  to  which  the  pound 
rate  applies — in  which  event  all  fourth-class  matter  over 
4  ounces  in  weight  must  be  prepaid  and  stamped  by  the 
various  departments.  It  is  hardly  conceivable  that  Con- 
gress intended  any  such  diminution  of  the  penalty  privi- 
lege, as  heretofore  established,  or  that,  had  this  been  its 
intent,  it  would  not  have  used  explicit  language  to  that 
effect.  Consequently  the  first  of  these  two  alternatives 
seems  to  me  the  only  tenable  one. 

I  am,  therefore,  of  the  opinion  that  both  of  your  ques- 
tions should  be  answered  in  the  affirmative. 
Respectfully, 

GEORGE  W.  WICKERSHAM. 

The  Secretary  of  the  Interior. 
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O^RANSFER  OP  OFFICE  OF  RECORDER  OF  DEEDS  OP  THE 

DISTRICT  OF  COLUMBIA 

It  would  require  the  sanction  of  Congress  to  place  the  office  of 
recorder  of  deeds  of  the  Dis:rict  of  Columbia  under  the  admin- 
istrative control  and  supervision  of  the  Attorney  General. 

Department  of  Justice, 

March  1, 1913. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  February  12,  1913,  in  which  you  submit  for  ray 
consideration  the  following  question : 

"  Would  it  be  feasible  for  the  President,  if  he  so  desired, 
to  place  the  office  of  recorder  of  deeds  under  the  adminis- 
trative control  and  supervision  of  the  Attorney  General 
by  Executive  order,  or  would  it  be  necessary  to  have  the 
approval  of  Congress?" 

Subchapter  4  of  the  act  of  March  3,  1901  (31  Stat.  1189, 
1275),  entitled  "An  act  to  establish  a  code  of  law  for  the 
District  of  Columbia,"  as  amended,  contains  the  follow- 
ing: 

"  DEEDS,  RECORDER  OF. 

"Sec.  548.  Appointment  and  duties. — ^There  shall  be  a 
recorder  of  deeds  of  the  District,  appointed  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate, 
who  shall  record  all  deeds,  contracts,  and  other  instruments 
in  writing  affecting  the  title  or  ownership  of  any  real  estate 
or  personal  property  in  the  District  which  shall  have  been 
duly  acknowldged  and  certified,  and  who  shall  perform  all 
lequisite  services  connected  therewith,  and  shall  have 
charge  and  custody  of  all  the  records,  papers,  and  property 
appertaining  to  his  office." 

The  act  also  provides  for  a  deputy  recorder,  to  be  ap- 
pointed by  the  recorder  of  deeds,  and  in.  case  of  a  vacancy 
in  the  office  of  recorder  by  death,  resignation,  or  other  cause 
that  the  deputy  recorder  shall  act  until  a  recorder  shall  be 
duly  appointed  and  qualified,  and  prescribes  various  duties 
which  shall  appertain  to  the  office. 

Questions  more  or  less  analogous  to  the  present  inquiry 
liave  been  from  time  to  time  considered  by  former  Attor- 
neys GeneraL 
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In  6  Opinions,  346,  speaking  with  reference  to  the  organi- 
zation of  the  Executive  Departments,  Attorney  General 
Gushing  said : 

•'  The  organization  of  the  Executive  Departments  of 
administration  implies  order,  correspondence,  and  combi- 
nation of  parts,  classification  of  duties,  in  a  word,  system ; 
otherwise  there  is  waste  and  loss  of  power,  or  conflict  of 
power,  either  of  which  is  contrary  to  the  public  service,  in 
the  regard  of  so  much  work  to  be  done  by  such  and  such 
persons,  and  at  a  given  cost  of  either  time  or  money.  Be- 
sides which,  in  a  political  relation,  want  of  due  arrange- 
ment of  public  functionaries  and  their  functions,  is  want  of 
due  responsibility  to  society  and  to  the  law. 

"Accordingly,  it  has  been  the  general  purpose  of  Con- 
gress, at  all  times,  both  as  to  the  great  subdivision  of 
Departments,  and  the  arrangement  of  the  duties  of  each, 
to  classify  and  to  systematize.'' 

In  10  Opinions,  11,  the  question  was  as  to  the  propriety 
of  a  proposed  order  detailing  an  Army  ofiicer  for  special 
duty  as  inspector  general  of  militia  for  the  United  States, 
whereby,  under  the  direction  of  the  Secretary  of  War,  such 
officer  would  have  charge  of  all  business  relating  to  the 
militia,  the  practical  effect  of  which  would  be  to  constitute 
a  separate  bureau,  of  which  the  officer  in  question  would  be 
the  head.  In  the  absence  of  legislation  with  respect  thereto, 
it  was  proposed  to  accomplish  the  end  in  view  by  an  Execu- 
tive order.  In  response  to  this  suggestion  the  Attorney 
General  said: 

"It  proposes  the  establishment  of  a  bureau  heretofore 
unknown  in  the  organization  of  the  War  Department. 
That  Department  is  subdivided  into  a  number  of  subordi- 
nate departments,  as  the  Quartermaster's,  the  Commis- 
sariat, the  Paymaster's,  the  Ordnance,  the  Engineer's,  and 
the  Medical,  all  of  which  are  created  and  their  respective 
duties  defined  by  legislative  enactment.  Some  of  them  are 
called  bureaus,  and  in  some,  the  duties  are  subdivided,  and 
each  subdivision  is  called  a  bureau,  but  all  are  established 
to  perform  duties  specially  authorized  by  law.  The  same 
remark  is  true  of  the  bureaus  in  the  other  departments  of 
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the  Government,, as  will  be  seen  by  referenoe  to  the  acts 
creating  them.  *  *  *  In  view  of  these  precedents  1 
can  not  avoid  the  conclusion  that  the  creation  of  a  bureau 
in  the  War  Department  can  only  be  authorized  by  act  of 
Congress,  designating  its  chief,  defining  his  duties,  and  pro- 
viding for  the  appointment  or  transfer  of  the  necessary 
clerical  force  and  messenger." 

Again,  in  22  Opinions,  62,  wherein  there  was  a  request 
for  an  opinion  as  to  whether  an  act  requiring  not  less  than 
seven  hours  of  labor  each  day  of  all  clerks  and  other  em- 
ployees in  their  respective  departments  included. clerks  of 
the  Civil  Service  Commission,  it  was  said : 

"  *  *  •  No  board,  conmiission,  bureau,  or  office  which 
is  not  expressly  or  by  implication  under  the  control  of  the 
head  of  one  of  these  Departments  can  be  considered  as  be- 
longing properly  to  an  Executive  Department. 

"The  Civil  Service  Commission  was  created  by  act  of 
Congress  approved  January  16, 1883.  It  is  not  attached  in 
any  wise  to  any  of  the  Executive  Departments,  nor  is  it  sub- 
ject in  any  wise  to  the  control  of  any  of  the  heads  of  those 
Departments.  There  is  nothing  in  tiie  act  constituting  the 
commission  which  makes  it  subject  to  any  regulation  or 
control  except  that  of  the  President  himself.  It  follows 
therefore,  tiiat  when  an  act  of  Congress  refers,  as  does  the 
act  of  March  16,  1898,  to  "  heads  of  the  several  Executive 
Departments,"  it  does  not  embrace  and  can  not  properly  be 
applied  to  any  branch,  office,  or  bureau  which  is  not  under 
the  control  of  one  of  the  Executive  Departments  presided 
over  by  a  Cabinet  officer." 

And  in  27  Opinions,  542,  wherein  there  was  a  request  for 
an  ^^  opinion  upon  the  question  whether  the  Secretary  of 
Conmierce  and  Labor  may  lawfully  consolidate,  for  all 
purposes  of  administration,  operation,  and  control,  the 
Bureau  of  Manufactures  and  the  Bureau  of  Statistics  into 
one  bureau,  to  be  called  the  '  Bureau  of  Foreign  and  Do- 
mestice  Conmierce,' "  speaking  with  respect  to  the  act  cre- 
ating that  department,  the  Attorney  Greneral  declared : 

"  In  the  act  of  February  14,  1903,  the  only  authority  the 
Secretary  has  to  rearrange,  consolidate,  or  alter  the  distri- 
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bntion  of  his  force  is  with  respect  to  divisions  or  bureaus 
transferred  from  other  Departments.  While  the  Bureau  of 
Statistics  is  a  combination  of  forces  so  transferred,  the 
Bureau  of  Manufactures  is  specifically  created  as  such  by 
Congress. 

"  I  am  therefore  of  the  opinion  that,  while  the  practical 
good  and  even  necessity  of  the  rearrangement  under  proper 
authority  from  Congress  is  manifest,  the  proposed  con- 
solidation and  creation  of  a  new  bureau  in  your  Department 
is  not  now  authorized  by  law," 

The  history  of  the  legislation  relating  to  the  creation 
and  organization  of  the  executive  departments  shows 
clearly  that  it  has  been  the  practice  of  Congress  not  only  to 
establish  the  executive  departments,  but  also  to  prescribe 
with  greater  or  less  detail  the  internal  arrangement  thereof. 
(Goodnow's  Principles  of  the  Administrative  Law  of  the 
United  States,  p.  123 ;  Wyman's  Administrative  Law,  sees. 
58  and  59.) 

Whether  an  office  shall  be  under  the  jurisdiction  of  one  of 
the  executive  departments,  and  if  so,  the  particular  depart- 
ment to  which  it  shall  be  assigned,  are  questions  the  deter- 
mination of  which,  in  my  judgment,  call  for  the  exercise  of 
a  legislative  function.  This  view  derives  additional  force 
in  the  present  instance  from  the  fact  that  the  inquiry  relates 
to  the  transfer  to  one  of  the  executive  departments  of  an 
office  which  is  primarily  a  part  of  the  municipal  machinery 
which  Congress  has  provided  for  the  District  of  Columbia. 
Whatever  may  be  its  true  nature,  the  District  of  Columbia 
in  some  aspects  at  least  constitutes  a  separate  political  com- 
munity, and  by  reason  tliereof  its  strictly  mimicipal  func- 
tions are,  in  a  certain  sense  at  all  events,  to  be  distinguished 
from  those  which  belong  solely  to  the  operations  of  the 
General  Government. 

To  declare  that  the  office  of  recorder  of  deeds  of  the 
District  of  Columbia  shall  be  under  the  administrative 
supervision  of  one  of  the  executive  departments  involves, 
in  my  opinion,  the  exercise  of  a  legislative  power.  The 
change  which  your  inquiry  suggests,  therefore,  requires  the 
sanction  of  Congress,  and  in  the  absence  of  legislative 
authority  therefor,  either  express  or  implied,  it  does  not 
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appear  to  be  a  subject  matter  which  is  properly  cognizable 
by  Executive  action. 
Sespectfully, 

GEORGE  W.  WICKERSHAM. 
The  Pbesident. 


PASSENGERS'    BAGGAGE— LADING    AND    UNLADING    OF 

VESSELS  AT   NIGHT. 

The  word  "  cargo  "  as  used  in  section  5  of  the  act  of  Febniary  13, 
1911  (36  Stat  901),  relating  to  the  lading  and  unlading  of  ves- 
sels at  night,  does  not  include  passengers'  baggage. 

Department  op  Justice, 

March  5,  191S. 

Sir  :  I  have  the  honor  to  reply  to  your  letter  of  October 
4, 1912,  requesting  my  opinion  whether  passengers'  baggage 
is  "  cargo  "  within  the  meaning  of  the  act  of  February  13, 
1911,  section  5  (36  Stat.  901),  entitled  "An  act  to  pro- 
vide for  the  lading  and  unlading  of  vessels  at  night,  the 
preliminary  entry  of  vessels,  and  for  other  purposes." 

After  carefully  considering  the  various  opinions  hereto- 
fore rendered  by  the  Solicitor  of  the  Treasury  and  the 
Comptroller  of  the  Treasury  and  the  briefs  and  oral  argu- 
ments submitted  by  parties  in  interest  on  both  sides,  I  am 
of  opinion  that  the  word  "  cargo  "  used  in  the  said  section 
does  not  include  "  passengers'  baggage." 

The  section  reads  as  follows: 

"  Sec.  5.  That  the  Secretary  of  the  Treasury  shall  fix  a 
reasonable  rate  of  extra  compensation  for  night  services 
of  inspectors,  storekeepers,  weighers,  and  other  customs 
officers  and  employees  in  connection  with  the  lading  or  un- 
lading of  cargo  at  night,  or  the  lading  at  night  of  cargo 
or  merchandise  for  transportation  in  bond  or  for  exporta- 
tion in  bond,  or  for  the  exportation  with  benefit  of  draw- 
back, but  such  rate  of  compensation  shall  not  exceed  an 
amount  equal  to  double  the  rate  of  compensation  allowed 
to  each  such  officer  or  employee  for  like  services  rendered 
by  day,  the  said  extra  compensation  to  be  paid  by  the 
master,  owner,  agent,  or  consignee  of  such  vessel  or  other 
conveyance,  whenever  such  special  license  or  permit  for 
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immediate  lading  or  unlading  or  for  lading  or  unlading  at 
night  or  on  Sundays  or  holidays  ^all  be  granted,  to  the 
collector  of  customs,  who  shall  pay  the  same  to  the  several 
customs  officers  and  employees  entitled  thereto  according 
to  the  rates  fixed  therefor  by  the  Secretary  of  the  Treasury. 
Customs  officers  acting  as  boarding  officers,  and  any  cus- 
toms officer  who  may  be  designated  for  that  purpose  by  the 
collector  of  customs,  are  hereby  authorized  to  administer 
the  oath  or  affirmation  herein  provided  for,  and  such  board- 
ing officers  shall  be  allowed  extra  compensation  for  services 
in  boarding  vessels  at  night  or  on  Sundays  or  holidays — 
at  the  rate  prescribed  by  the  Secretary  of  the  Treasury  as 
herein  provided,  the  said  extra  compensation  to  be  paid 
by  the  master,  owner,  agent,  or  consignee  of  such  vessels." 

The  precise  question  is  whether  these  provisions  author- 
ize you  to  fix  extra  compensation  for  customs  examiners  for 
night  examination  of  passengers  and  the  personal  baggage 
which  accompanies  them ;  the  payments  to  be  made  by  the 
"  master,  owner,  agent,  or  consignee." 

Neither  passengers  nor  their  personal  baggage  being  ex- 
pressly mentioned  in  this  section  or  in  any  other  section  of 
the  act,  the  question,  as  your  letter  states,  is  whether  they 
are  to  be  deemed  included  by  force  of  the  word  "  cargo." 

Certainly  nothing  on  the  face  of  the  section  affirmatively 
compels  such  a  construction,  and  the  language  in  its  ordi- 
nary and  normal  implications  hardly  permits  of  it.  No 
terms  are  used  especially  appropriate  to  passengers'  bag- 
gage, nor  are  there  any  provisions  for  method  or  payment 
which  would  be  appropriate  to  that  subject.  Indeed,  the 
vital  words  and  phrases  which  define  the  purport  of  the 
section  are  inappropriate  to  such  a  construction,  as,  for 
instance,  "storekeepers,"  "weighers,"  "merchandise  for 
transportation  in  bond,"  "  or  for  exportation  in  bond,"  "  or 
for  exportation  with  benefit  of  drawback,"  and  "  the  said 
extra  compensation  to  be  paid  by  the  master,  owner,  agent, 
or  consignee  [not  passengers]  of  such  vessel." 

The  context  corroborates  this  view  of  the  text. 

Section  1,  for  instance,  provides  for  a  special  license  for 
unlading  not  all  vessels,  but  only  those  vessels  which  belong 
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"  to  a  line  designated  by  the  Secretary  of  the  Treasury  <is 
a  common  carrier  of  bonded  merchandise,'^ 

Section  8  requires  the  filing  of  a  bond  to  indemnify  the 
United  States  for  any  liabilities  resulting  from  the  issue  of 
a  special  license,  though  such  liabilities  would  not  occur  in 
the  case  of  personal  baggage. 

Section  4  provides  especially  for  the  issue  of  licenses  and 
permits  to  vessels  with  goods  in  transit. 

None  of  these  provisions  are  appropriate  to  either  pas- 
sengers or  .their  personal  baggage. 

But  if  the  meaning  of  the  section,  considered  both  in 
itself  and  in  relation  to  its  context,  were  seriously  doubtful, 
the  history  of  the  legislation  clearly  shows  that  the  con- 
struction contended  for  is  not  the  correct  one. 

From  almost  the  beginning  of  its  customs  legislation 
Congress  has  distinguished  carefully  between  baggage  and 
freight,  and  for  customs  purposes  it  has  assimilated  the 
baggage  to  the  passenger  and  treated  it  by  a  separate  and 
distinct  system. 

Section  46  of  the  act  of  March  2,  1799  (1  Stat.  627, 
661),  contained  a  specific,  detailed,  and  complete  plan  for 
the  treatment  of  passengers*  baggage,  entirely  separate 
from  the  other  sections,  which  outlined  the  methods  of 
handling  consigned  merchandise.  Particularly  the  subject 
of  unlading  permits,  etc.,  was  specifically  covered  as  to 
baggage  by  this  special  section,  different  provisions  being 
made  in  other  sections  (27  and  28)  for  the  unloading  of  the 
ordinary  freight. 

This  distinction  has  continued  right  on  down  from  1799. 

In  the  Revised  Statutes  the  baggage  provisions  of  section 
46  became  Revised  Statutes,  sections  2799  to  2803,  and  the 
freight  provisions  of  sections  27  and  28  became  Revised 
Statutes,  sections  2869  to  2874.  This  was  clearly  explained 
by  the  Circuit  Court  of  Appeals  for  the  Second  Circuit  in 
U.  8.  V.  One  Pearl  Necklace  (111  Fed.  164,  169). 

Now,  it  is  indisputable  that  the  act  of  1911  descends  not 
from  section  46  of  the  act  of  1799  and  Revised  Statutes, 
sections  2799  to  2803,  but  from  the  other  line  (sees.  27  and  28 
of  the  act  of  1799 ;  R.  S.,  sees.  2869-2874,  and  the  act  of 
June  30,  1906,  34  Stat  633).    This  is  plain  on  the  face  of 
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the  acts,  and  indeed  it  is  conceded.  The  repealer,  for 
instance  (sec.  6,  act  of  1911),  does  not  refer  to  the  baggage 
sections,  but  does  refer  to  the  merchandise  sections. 

In  my  opinion  it  is  clear  from  this  legislative  history  that 
the  word  "cargo"  was  intended  to  relate  to  the  subject 
matter  of  the  series  of  statutes  dealing  with  freight  and  was 
not  intended  to  relate  to  the  subject  matter  of  the  separate 
provisions  which  deal  with  baggage. 

Conclusive  confirmation  of  this  view  is  afforded  by  the 
fact  that  Congress  itself  recognized  the  inapplicability  to 
passengers'  baggage  of  Revised  Statutes,  section  2871  (the 
section  from  which  particularly  section  5  of  the  act  of  1911 
descends),  by  passing  the  act  of  December  16,  1902  (32 
Stat.  753).  This  act  authorized  extra  pay  for  night  work 
to  examiners  of  baggage,  and  it  would  have  been  totally  un- 
necessary if  Revised  Statutes,  section  2871,  had  already 
covered  that  subject. 

Prior  to  1894  there  was  no  occasion  for  making  any  such 
provisions  with  respect  to  baggage,  because  there  was  no 
substantial  practice  of  discharging  passengers  at  night. 
In  that  year  the  subject  arose  before  the  Treasury  Depart- 
ment, the  claim  being  made  for  the  first  time  that  Revised 
Statutes,  section  2871,  covered  the  baggage;  but  notwith- 
standing conflicting  opinions  of  the  Solicitor  of  the  Treas- 
ury on  the  subject  (those  of  Apr,  3,  1894,  and  Apr.  14, 
1898,  sustaining  the  claim,  and  that  of  Apr.  12, 1895,  deny- 
ing it),  the  administrative  practice  has  been  uniformly 
against  it;  and,  as  I  have  said,  it  has  the  recognition  of 
Congress  itself  contained  in  the  act  of  1902.  Also  it  is 
supported  by  the  advisory  opinion,  dated  September  5, 
1911,  of  the  Comptroller  of  the  Treasury  construing  the 
present  act. 

It  has  been  argued  that  even  if  the  word  ''cargo"  in 
Revised  Statutes,  section  2871  (as  amended  by  the  act  of 
1906,  supra)  ^  did  not  include  passengers'  baggage,  it  was 
extended  to  do  so  by  the  insertion  of  the  italicized  words  in 
the  following  clause  of  section  5  of  the  act  of  1911 : 

"That  the  Secretary  of  the  Treasury  shall  fix  a  reason- 
able rate  of  extra  compensation  for  night  services  of  in- 
spectors, storekeepers^  weighers^  and  other  citstoms  o^er$ 
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and  employees  in  connection  with  the  lading  or  unlading 
of  cargo  at  nighty    ♦    ♦    ♦  >5 

This  addition,  however,  was  intended  merely  to  extend 
the  description  of  officials  engaged  in  unlading  the  cargo 
and  not  to  extend  the  meaning  of  the  word  "  cargo  "  itself. 
Surely  the  addition  of  "  storekeepers  "  or  "  weighers  "  can 
not  imply  an  intention  to  add  "baggage"  to  the  word 
"cargo;"  and  obviously  no  such  implication  can  be  drawn 
from  the  addition  of  the  words  "  other  customs  officers  and 
employees"  when  those  words  themselves  are  specifically 
limited  to  workers  on  "  cargo." 

Why  Congress  should  refuse  extra  pay  to  customs  em- 
ployees engaged  in  night  work  on  passengers'  baggage, 
while  granting  it  to  those  engaged  on  cargo,  is  a  question 
beyond  my  province  to  determine,  so  long  as  the  intent  of 
the  statutes  to  do  so  is  clear.  It  may  be  observed,  however, 
that  the  principal  customs  work  on  the  baggage  is  the  ex- 
amination, which  occurs  after  the  unloading  is  complete 
and  is  not  necessary  to  the  unloading  itself.  From  the 
point  of  view  of  the  ship,  it  might  be  considered  not  a  part 
of  the  discharge,  and  Congress  might  therefore  have 
thought  there  was  less  reason  to  make  the  cost  of  it  a 
charge  against  the  ship. 

In  the  argument  many  considerations  were  advanced, 
based  on  a  practical  injustice  to  the  men  who  have  to  do 
extra  night  work  in  the  unlading  of  baggage,  but  such 
questions,  again,  are  solely  for  the  consideration  of  Con- 
gress, and  neither  the  administrative  nor  the  legal  officials 
of  the  Government  have  any  power  to  deal  with  them  or  in 
effect  to  reinstate  the  act  of  December  16,  1902  (32  Stat. 
753,  supra)  J  which  Congress  appears,  perhaps  inadvert- 
ently, to  have  superseded  by  the  act  of  March  4,  1909  (35 
Stat.  1065),  without  providing  any  leeway  for  extra  pay 
in  this  kind  of  work. 

For  these  reasons,  I  am  of  opinion,  as  above  stated,  that 
the  word  "  cargo "  in  the  act  referred  to  does  not  include 
"  baggage." 

Very  respectfully, 

WINFRED  T.  DENISON, 

Acting  Attorney  General. 

The  Secretaky  op  the  Treasurt. 


opiisrioNS 

OF 

HON.  J.  C.  McREYNOLDS,  OF  TENNESSEE. 

APPOINTED  MARCH  6,  1913. 


DESIGNATION  OF  DISBURSING  CLERK  FOR  THE  DBPAR'J 

MENT  OF  LABOR. 

The  Secretary  of  Labor  may,  with  the  concurrence  of  the  Secretary 
of  Commerce,  if  the  public  exigencies  require  it,  designate  the 
disbursing  cleric  of  the  Department  of  Commerce  to  disburse  the 
moneys  appropriated  for  the  various  bureaus  and  services  of  the 
Department  of  Labor  until  a  regular  disbursing  clerk  can  be  ap- 
pointed, provided  he  is  able  and  willing  to  give  bond  as  required 
by  section  3614  of  the  Revised  Statutes. 

Department  of  Justice, 

March  H^  191S. 

Snt:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  March  8,  1913,  in  which  you  request  my  opinion 
as  to  whether  you  are  "  authorized  to  appoint  the  disburs- 
ing clerk  of  the  Department  of  Commerce  as  disbursing 
clerk  of  the  Department  of  Labor  to  serve  without  compen- 
sation additional  to  that  provided  for  in  his  position  as  dis- 
bursing clerk  of  the  Department  of  Commerce,  to  disburse 
such  funds  now  appropriated  for  bureaus  and  services  of 
the  Department  of  Labor,  until  such  time  as  I  can  appoint 
a  disbursing  clerk  authorized  by  section  2  of  the  act  creat- 
ing the  Department  of  Labor,  approved  March  4,  1913 
(Public,  No.  426)." 

A  disbursing  clerk  for  your  Department  is  authorized  by 
section  2  of  the  act  of  March  4,  1913,  which  provides : 

"  Sec.  2.  That  there  shall  be  in  said  Department  an  As- 
sistant Secretary  of  Labor,  to  be  appointed  by  the  Presi- 
dent, who  shall  receive  a  salary  of  five  thousand  dollars  a 
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yean  ♦  ♦  •  There  shall  also  be  one  chk^f  clerk  and  a 
disbursing  clerk,  and  such  other  clerical  atjsistants,  inspec- 
tors, and  special  agents  as  may  from  time  to  time  be  pro- 
vided for  by  Congress.    *     •    ♦ " 

By  the  acts  of  August  23  and  24,  1912  (37  Stat.  360, 
417),  appropriations  were  made  for  the  officers  and  em- 
ployees in  the  various  branches  of  the  public  service  trans- 
ferred to  your  Department  from  the  Department  of  Com- 
merce and  Labor,  but  no  appropriation  has  been  made  in 
any  act  for  the  payment  of  the  salary  of  the  disbursing 
clerk  authorized  by  the  act  of  March  4, 1913. 

The  failure  of  Congress  to  make  specific  provision  for 
ihe  salary  of  the  disbursing  clerk  of  your  Department 
would  not  appear  to  be  an  insuperable  objection  to  the 
appointment  of  such  clerk  in  view  of  the  provisions  of  sec- 
tion 17G  of  the  Revised  Statutes,  which  reads: 

"  The  disbursing  clerks  authorized  by  law  in  the  several 
Departments  shall  be  appointed  by  the  heads  of  the  re- 
spective Departments,  from  clerks  of  the  fourth  class; 
*  •  *•  Each  disbursing  clerk  is  entitled  to  receive,  in 
compensation  for  his  services  in  disbursing,  such  sum  in 
addition  to  his  salary  as  a  clerk  of  the  fourth  class  as  shall 
make  his  whole  annual  compensation  two  thousand  dollars 
a  year." 

The  foregoing  section  is  embraced  in  title  4  of  the  Re- 
vised Statutes,  the  provisions  of  which,  by  section  1  of  the 
act  of  March  4,  1913,  are  expressly  made  applicable  to 
the  Department  of  Labor.  The  result  is,  therefore,  that 
if  there  is  in  the  bureaus  transferred  to  your  Department  a 
clerk  of  the  fourth  class,  who  is  qualified  and  available  for 
the  position  of  disbursing  clerk,  this  statute  requires  that 
he  shall  be  appointed  to  that  position  and  fixes  his  total 
compensation  for  the  services  rendered  by  him  "in  dis- 
bursing," until  otherwise  provided  by  Congress. 

Assuming,  however,  that  the  exigencies  are  such  that  the 
regular  disbursing  clerk  so  authorized  and  provided  for 
can  not  be  immediately  appointed,  I  am  advised  of  no  pro- 
vision of  law  which  would  prevent  you  from  designating 
the  disbursing  clerk  of  the  Department  of  Commerce  tem- 
porarily to  disburse  the  moneys  provided  for  the  variou? 
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bureaus  and  services  transferred  to  your  Department,  pro- 
vided such  an  arrangement  is  agreeable  to  the  Secretary  of 
Commerce. 

There  appears  to  be  nothing  in  the  statutes  which  pro- 
hibits the  head  of  a  department  from  permitting  a  clerk 
of  his  department  to  render  additional  services,  without 
extra  compensation,  the  necessity  for  which  arises  in  his 
or  in  other  departments,  and  this,  in  effect,  is  all  I  under- 
stand you  wish  to  do.  On  the  contrary,  this  right  is  recog- 
nized, by  implication,  in  section  1764  of  the  Revised  Statues, 
which  provides: 

"  Sec.  1764.  No  allowance  or  compensation  shall  be  made 
to  any  officer  or  clerk,  by  reason  of  the  discharge  of  duties 
which  belong  to  any  other  officer  or  clerk  in  the  same  or 
any  other  Department;  and  no  allowance  or  compensation 
shall  be  made  for  any  extra  services  whatever,  which  any 
officer  or  clerk  may  be  required  to  perform,  unless  expressly 
authorized  by  law." 

In  an  opinion  rendered  by  the  Comptroller  of  the  Treas- 
ury November  13,  1907  (14  Comp  Dec.  294,  296),  it  was 
held  that  the  head  of  a  department  had  authority  to  detail 
an  officer,  clerk,  or  employee  of  his  department  to  perform 
service  for  another  department  which  would  not  conflict 
with  the  services  he  was  expressly  employed  to  render.  In 
the  present  case  I  assume  there  will  be  no  such  conflict,  as 
the  services  to  be  required  of  the  disbursing  clerk  of  the 
Department  of  Commerce  are  merely  those  he  was  required 
heretofore  to  perform  as  disbursing  clerk  of  the  Depart- 
ment of  Commerce  and  Labor. 

The  provision  of  section  3679,  Revised  Statutes,  as 
amended  by  section  3  of  the  act  of  February  27,  1906  (34 
Stat.  48),  prohibiting  the  acceptance  of  voluntary  service 
for  the  Government,  has  no  application  to  the  performance 
of  additional  service  by  a  clerk  in  executive  department 
witliout  additional  compensation,  but  refers  to  voluntary 
services  rendered  by  private  persons  without  authority  of 
law.  The  statute  was  so  construed  by  Attorney  General 
Wickersham,  in  an  opinion  rendered  February  7,  1913,  in 
which  it  was  held  that  a  retired  Army  officer  could  be  em- 
ployed as  superintendent  of  an  Indian  school  or  agency, 
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without  additional  compensation,  notwithstanding  the  stat- 
utes referred  to. 

Nor  is  the  designation  of  a  clerk  to  perform  extra  duties 
for  the  Government  without  additional  compensation  an 
employment  of  personal  service  in  excess  of  that  authoi-- 
ized  by  law,  within  the  meaning  of  the  statutes  last  men- 
tioned, or  prohibited  by  the  act  of  August  5, 1882  (22  Stat. 
255),  which  deals  with  the  subject  of  employing  persons  in 
the  executive  civil  service  of  the  Government  at  Washing- 
ton without  specific  authority  from  Congress.  The  word 
"  employ,"  as  used  in  all  these  statutes,  manifestly  suggests 
a  contract  for  services  to  which  compensation  is  an  incident. 

Section  3614,  Eevised  Statutes,  remains  to  be  considered. 
That  section  provides  : 

"Sec.  3614.  Whenever  it  becomes  necessary  for  the  head 
of  any  Department  or  office  to  employ  special  agents,  other 
than  officers  of  the  Army  or  Navy,  who  may  be  charged 
with  the  disbursement  of  public  moneys,  such  agents  shall, 
before  entering  upon  duty,  give  bond  in  such  form  and  with 
.such  security  as  the  head  of  the  Department  or  office  em- 
ploying them  may  approve." 

It  is  unnecessary  to  determine  whether  this  section  con- 
tains in  itself  authority  for  the  head  of  a  department  to 
employ  special  agents  to-  disburse  public  moneys,  although 
in  United  States  v.  Potter  et  al.  (Fed.  Gas.  No.  16076)  it 
was  so  construed.  I  doubt  the  correctness  of  this  view. 
The  real  purpose  of  the  statute  seems  to  be  to  require  spe- 
cial agents  employed  to  disburse  moneys  to  give  bond,  and 
the  exclusion  of  officers  of  the  Army  or  Navy  implies  that 
persons  already  in  the  executive  service  may  be  so  em- 
ployed and  that  they  shall  likewise  give  bond.  In  my 
opinion,  when  a  person  already  in  the  executive  civil  serv 
ice  of  the  Government  is  designated  to  disburse  public 
moneys,  although  without  additional  compensation,  he  is 
"  employed  "  for  that  purpose  within  the  meaning  of  thi.s 
statute. 

I  have  the  lionor,  therefore,  to  advise  you  that,  if  it  is 
impossible  for  you  inunediately  to  fill  the  office  of  disburs- 
ing clerk  foj*  the  Department  of  Labor,  you  may,  with  tliu 
concurrence  of  the  Secretary  of  Commerce,  if  the  public 
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exigencies  require  it,  designate  the  disbursing  clerk  of  that 
department  to  disburse  the  monej's  appropriated  for  your 
department  until  a  regular  disbursing  clerk  can  be  ap- 
pointed, provided  he  is  able  and  willing  to  give  bond  as 
r^uired  by  section  3614,  Revised  Statutes. 
Respectfully, 

JAMES  A.  FOWLER, 
Acting  Attorney  General. 
The  Secretary  of  Labor. 


EIGHT- HOUR    LAW— CONSTRUCTION    OF    PUBLIC    BUILIi- 

INGS. 

In  the  construction  of  public  buildings,  where  the  Government  eon 
tracts  for  the  furnishing  of  the  materials  and  labor  as  well  as 
for  the  erection  of  the  building  but  the  purchases  of  the  materials 
are  made  directly  by  the  contractor  or  subcontractor,  the  pur- 
chases of  such  materials  by  the  contractor  or  subcontractor  are 
subject  to  the  exceptions  in  section  2  of  the  eight-hour  law  of  June 
19,  1912  (37  Stat.  137). 

Department  of  Justice, 

March  H^  1913. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  the 
letter  of  your  predecessor  of  the  27th  ultimo  in  regard  to 
the  construction  of  the  act  of  June  19, 1912  (37  Stat.  137), 
regulating  the  hours  of  laborers  and  mechanics  employed 
under  Government  contracts,  and  inclosing  a  copy  of  an 
opinion  by  the  Solicitor  of  the  Treasury  thereon. 

The  question  presented  is  whether,  in  the  construction 
of  public  buildings,  where  the  Government  contracts  for 
the  work  as  a  whole,  i.  e.,  for  the  furnishing  of  the  ma- 
terials and  labor  and  the  performance  of  the  work,  but 
the  purchases  of  the  materials  are  made  directly  by  the 
contractor,  or  by  some  subcontractor,  the  exceptions  in 
section  2  of  the  said  act  apply  to  the  purchases  of  such 
materials  by  the  contractor  or  subcontractor  for  use  in 
carrying  out  his  contract.  The  Solicitor  of  the  Treasury 
has  ruled  that,  whether  the  materials  are  purchased  in  the 
open  market  by  the  Government  directly  or  in  the  usual 
manner  by  the  contractor  who  is  bound  by  his  contract  to 
furnish  all  labor  and  materials  necessary  to  fulfill  it,  the 
exceptions  of  the  statute  apply. 
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The  matter  as  to  which  you  inquire  appears  to  be  covered 
in  principle  by  the  opinion  of  January  22,  1913,  to  your 
predecessor  (30  Op.  31).  Where  the  Government  con- 
tracts for  the  furnishing  of  the  materials  for  a  public 
building,  as  well  as  for  their  erection  into  place,  the  sub- 
ject matter  of  the  contract  is  the  materials  as  well  as  the 
construction;  and  if  the  materials  be  such  as  may  ordi- 
narily be  bought  in  open  market,  then  the  contracts  there- 
for are  excepted  from  the  operation  of  the  act,  since  they 
are  contracts  "  for  such  materials  or  articles  as  may  usually 
be  bought  in  open  market,  *  *  *  whether  made  to 
conform  to  particular  specifications  or  not." 

I  have  the  honor,  therefore,  to  advise  you  that  I  concur 
in  the  views  expressed  by  the  Solicitor  of  the  Treasury. 
Respectfully, 

J.  C.  McREYNOLDS. 

The  Secretary  of  the  Treasury. 


AUTHORITY  OF  SECRETARY  OF  THE  TREASURY  TO  DIRECT 

REHEARING  BY  THE  TEA  BOARD. 

The  Secretary  of  the  Treasury  has  no  authority  under  the  ten- 
importation  act  of  March  2,  1897  (29  Stnt  604),  to  direct  a 
rehearing  by  the  "tea  board"  after  a  final  rejection  by  the  board 
of  tea  entered  for  importation. 

Department  of  Justice, 

March  17,  1913. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letters  of  the  11th  and  13th  instant,  with  inclosures, 
in  which  you  ask  whether  you  have  any  authority  under 
the  tea-importation  act  of  March  2,  1897  (29  Stat.  604) 
to  direct  a  rehearing  by  the  "  tea  board  "  after  a  final  re- 
jection by  them  of  tea  entered  for  importation. 

I  am  of  the  opinion  that  you  have  not  this  authority. 

The  act  of  1897  provides  that  tea  entered  for  importa- 
tion shall  be  examined  by  certain  examiners  for  purity, 
quality,  and  fitness  for  consumption  in  comparison  with 
<;ertain  standards  to  be  fixed  by  the  Secretary  of  the 
Treasury;  that  the  collector,  importer,  or  consignee  may 
protest  the  findings  of  the  examiners,  and  that  in  the 
event  of  such  protest  the  matter  in  dispute  shall  be  re- 
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ferred  for  decision  to  a  board  of  three  general  appraisers 
to  be  designated  by  the  Secretary  of  the  Treasury. 

If  this  board,  after  the  examination,  finds  the  tea  equal 
in  purity,  quality,  and  fitness  for  coDsiunption  to  the 
proper  standards  the  collector  must  issue  a  pennit  for  its 
release  and  delivery  to  the  importer,  but  if,  upon  such 
^^ final  examination^^  it  shall  be  found  inferior,  the  im- 
porter or  consignee  must  furnish  a  proper  bond  guarantee- 
ing its  exportation  within  six  months  after  ^' such- final 
leexaw^ination?'*  (Sees.  4  and  6.)  Teas  so  rejected  and 
exported  shaU  not  be  reimported  under  the  penalty  of  for- 
feiture (sec.  9). 

These  provisions  indicate  an  intention  that  the  tea  board 
shall  be  the  final  tribunal  on  the  question,  and  indeed  no 
claim  has  been  made,  either  in  the  briefs  or  m  the  hearing 
before  me,  that  you  have  any  formal  appellate  power  to 
review  its  decisions.  If  such  a  structure  of  appeal  pro- 
cedure had  been  intended  by  Congress  it  would  un- 
doubtedly have  been  specifically  prescribed,  as  it  was  in 
the  case  of  appeals  from  the  immigration  board  to  the 
Secretary  of  (Commerce  and)  Labor  and  from  the  Board 
of  General  Appraisers  to  the  Court  of  Customs  Appeals. 

It  is  claimed,  however,  that  while  possessing  no  power 
to  review  on  appeal,  the  Secretary  still  has  mandatory 
power  to  compel  the  board  itself  to  rehear;  but  in  effect 
the  possession  even  of  the  latter  power  would  enable  the 
Secretary  to  nullify  any  decisions  of  the  board  unsatis- 
factory to  him,  and  would  be  equivalent  in  essence  to  an 
appellate  power.  It  would  even  enable  him  to  defeat  the 
explicit  mandate  of  the  statute  that  tea  approved  by  the 
board  "shall  be  released  and  delivered  to  the  importer." 
Under  such  circumstances  the  decisions  of  the  board  would 
not  be  really  "  final,"  nor  could  the  summary  dispatch 
plainly  contemplated  by  the  act  be  attained. 

The  same  reasons,  therefore,  which  indicate  that  the 
Secretary  has  no  appellate  power  in  the  strict  sense,  also 
indicate  that  he  has  no  such  power  as  this. 

It  is  claimed,  however,  that  the  power  is  implied  in  the 
clause  which  expressly  authorizes  the  Secretary  "to  en- 
force the  provisions  of  the  act  by  appropriate  regulations '' 
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(sec.  10) ;  but  there  is  no  reason  apparent  for  extending 
this  clause  beyond  its  familiar  and  usual  import,  which 
covers  regulations  of  administrative  and  executory  char- 
acter subsidiary  to  the  structure  created  by  the  act,  and 
does  not  include  power  to  alter  the  substance  of  that  struc- 
ture. (MorriU  V.  Jones,  106  U.  S.  466;  U.  S.  v.  Eaton. 
144  U.  S.  677.) 

The  distinction  is  illustrated  by  the  regulation  of  March 
10,  1911  (T.  D.  31367),  which  provides  that  tea  rejected 
on  account  of  coloring  may  be  readmitted  if  reprocessed 
so  as  to  eliminate  the  defect.  By  such  a  regulation  the 
Secretary  does  not  undertake  to  superimpose  himself  as 
a  reviewing  tribunal  over  the  board,  but  yields  to  its  deci- 
sion and  provides  a  method  of  conforming  to  it. 

Nor  does  paragraph  37  of  the  regulations  (T.  D.  31348) 
afford  a  precedent,  as  contended.  That  paragraph  pro- 
vides that  there  shall  be  no  reexamination  after  the  deci- 
sion of  the  board,  and  is  a  recognition,  rather  than  a  denial, 
of  the  finalitv  to  the  executive  officers  of  the  board's  deci- 
sion. 

For  these  reasons  I  concur,  as  above  stated,  with  the 
Solicitor  of  the  Treasury  in  the  opinion  that  you  have  not 
the  power  suggested. 

I  pass  the  question  raised  in  the  briefs,  whether  the 
power  of  designation  to  membership  in  the  tea  board  lies 
in  the  president  of  the  Board  of  General  Appraisers  (Tariff 
Act  of  1909,  sec.  28,  subsec.  12)  or  in  the  Secretary  of  the 
Treasury,  as  originally  provided  in  the  act  of  1897  (29 
Stat.  604) ,  because  it  has  no  bearing  on  the  subject  of  your 
inquiry,  which  is — whether  you  can  order  a  rehearing,  and 
not  whether  the  past  hearings  have  been  legal.  Inci- 
dentally, the  latter  question  would  seem  to  be  one  ulti- 
mately for  the  courts,  and  not  for  an  administrative  officer 
who  has  no  power  as  an  appellate  tribunal. 
Very  respectfully, 

WINFRED  T.  DENISON, 

Assistant  Attorney  Oeneral, 

Approved : 

J.  C.  McREYNOLDS. 

The  Srcretary  of  the  Treasury. 
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I.KmT-IIOUR    LAW— PUBLIC    BUILDING    CONTBACTS. 

Coutracts  for  public  buildings  for  which  appropriation  wur  made  in 
full  prior  to  June  10,  1012,  are  not  required  to  contain  the  eiglit- 
hour  workday  stipulation  prescribed  by  section  1  of  the  act  of 
June  10, 1012  (37  Stat.  137). 

So  also  where  the  limit  of  cost  of  a  public  building  has  been  fixed 
by  law  and  the  authority  has  been  given  to  enter  into  contracts 
up  to  the  full  limit  prior  to  June  10,  1012,  but  the  appropriation 
therefor  has  been  only  partly  made  prior  to  that  time,  the  con- 
tracts for  that  portion  of  the  work  appropriated  for  subsequent 
thereto  are  not  required  to  contain  said  eight-hour  stipulation. 

Hie  eight-hour  law  of  June  10,  1012  (87  Stat.  137),  has  not  re- 
pealed or  modified  the  eight-hour  law  of  August  1,  1802  (27  Stat 
340),  and  hence  the  latter  still  applies  to  work  done  on  public 
buildings,  no  matter  when  the  appropriation  therefor  may  have 
been  made. 

Department  or  Justice, 

March  19^  WIS. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  the 
letter  of  your  predecessor  of  the  Sd  ultimo  inclosing  a 
copy  of  an  opinion  rendered  by  the  Solicitor  of  the 
Treasury  upon  the  act  of  June  19,  1912,  regulating  the 
hours  of  labor  on  Government  work  and  requesting  to  be 
advised  whether  I  concur  in  the  opinion  of  the  Solicitor, 
and,  if  not,  what  my  opinion  is  upon  the  questions  sub- 
mitted. 

The  said  act  of  June  19,  1912  (37  Stat.  137,  138),  con- 
tains, at  the  end  of  section  2,  the  following  qualification : 

tt*  ♦  ♦  Nothing  in  this  act  shall  be  construed  to 
*  *  *  apply  to  contracts  which  have  been  or  may  be 
entered  into  under  the  provisions  of  appropriation  acts 
approved  prior  to  the  passage  of  this  act." 

The  omnibus  public  buildings  act  of  May  30,  1908  (35 
Stat.  546),  by  section  4,  authorized  the  Secretary  of  the 
Treasury  to  acquire  sites  for  and  contract  for  the  erection 
of  certain  public  buildings  within  certain  *'  limits  of  cost " 
tlierein  fixed,  and  section  34  provided  as  follows : 

"  Sec.  34.  That  hereafter  in  all  cases  where  appropria- 
tions are  made  in  part  only  for  carrying  into  effect  the  pro- 
visions of  legislation  authorizing  the  acquisition  of  land 
for  sites  or  for  the  enlargement  of  sites  for  public  buildings, 
XX  for  the  erection  of  remodeling,  extension,  alteration,  and 
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repairs  of  public  buildings^  the  Secretary  of  the  Treasury, 
unless  otherwise  specifically  directed,  be,  and  he  is  hereby, 
authorized  and  empowered  to  enter  into  contracts  within 
the  full  limit  of  cost  fixed  by  Congress  therefor." 

The  specific  inquiries  are  whether,  in  view  of  the  above 
provision  of  section  2  of  the  act  of  June  19,  1912.  and  of 
section  34  of  the  act  of  May  30,  1908,  the  stipulation  re- 
quired by  section  1  of  the  act  cJ  June  19,  1912,  must  be  in 
eluded  in  public  building  contracts  entered  into  subsequent 
to  January  1,  1913  (the  date  when  the  said  eight-hour  act 
went  in  effect),  first,  where  the  full  appropriation  for  the 
building  in  question  has  been  made  prior  to  June  19, 1912 : 
second,  where  the  "  limit  of  cost "  of  the  building  has  been 
fixed  by  law  and  the  Secretary  of  the  Treasury  has  beeu 
authorized  to  enter  into  contracts  up  to  that "  limit  of  cost  ■ ' 
prior  to  June  19,  1912,  but  where  the  appropriation  has 
only  been  partly  made  prior  to  that  time.  The  Solicitor  of 
the  Treasury  has  answered  both  of  these  questions  in  the 
negative. 

Where  the  appropriation  for  a  public  building  has  been 
made  in  full  prior  to  June  19, 1912,  the  case  evidently  falls 
within  the  exact  terms  of  the  exception  quoted  above,  and 
the  first  question,  therefore,  must  be  answered  in  the 
negative. 

In  my  opinion,  the  second  question  should  likewise  re 
ceive  a  negative  answer.  The  authority  conferred  by  sec- 
tion 34  of  the  act  of  May  30,  1908,  to  enter  into  contracts 
to  the  full  "  limit  of  cost "  is  granted  only  "  where  appro- 
priations are  made  in  part  only  for  carrying  into  effect  the 
provisions  of  legislation  authorizing  the  acquisition  of  land 
for  sites  or  for  the  enlargement  of  sites  for  public  build- 
ings or  for  the  erection  or  remodeling,  extension,  alter- 
ation, and  repairs  of  public  buildings."  It  is,  therefore, 
the  partial  appropriation  which  vitalizes  the  authority  to 
make  the  complete  contract,  and,  therefore,  the  complete 
contract  is  entered  into  "  under  the  provisions  "  of  an  ap- 
propriation act,  for,  if  the  provision  for  a  partial  appro- 
priation had.  not  been  made,  the  authority  to  enter  into  the 
complete  contract  would  never  have  existed,  and,  if  such 
partial  appropriation  be  made  prior  to  June  19,  1912,  the 
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exception  above  referred  to  in  the  eight-hour  act  of  June 
19, 1912,  applies  to  the  whole  co/itract. 

This  view  is  also  more  in  accord  with  practical  consid- 
erations. The  only  reason  why  the  whole  appropriation 
for  the  entire  cost  of  the  building  is  not  made  at  once  is  be- 
cause it  would  be  wasteful  to  appropriate  money  before  it 
is  actually  needed.  When  the  ''  limit  of  cost "  is  fixed,  and 
partial  appropriations  are  made,  entailing  contracts  up  to 
the  full  limit,  it  is  practically  the  same  thing  as  though  the 
entire  cost,  instead  of  only  a  part  of  the  cost,  had  been 
appropriated  for. 

It  must  be  remembered,  however,  that  the  answers  given 
above  are  confined  to  the  act  of  June  19,  1912,  and  must  not 
\ye  taken  to  apply  in  any  way  to  the  ;)rior  eight-hour  act  of 
August  1,  1892,  which  by  express  provision  of  section  2  of 
the  act  of  June  19,  1912,  has  not  been  repealed  or  modified 
by  the  said  later  act.  The  act  of  August  1,  1892,  therefore, 
still  applies  to  work  done  on  public  buildings,  no  matter 
when  the  appropriation  therefor  may  have  been  made. 
Kespectfully, 

JAMES  A.  FOWLER, 
Assistant  to  the  Attorney  General. 

Approved : 

J.  C.  McREYNOLDS. 

The  Secbetart  of  the  Treasubt. 


EIGHT-HOUR  LAW— PANAMA  CANAL. 

The  act  of  Marcu  3,  1913,  regulating  the  hours  of  service  of  laborers 
and  mechanics  employed  on  Government  work  and  persons  em- 
ployed in  constructing,  maintaining,  and  improving  the  rivers  and 
harbors  of  the  United  States,  does  not  apply  to  persons  perform- 
ing services  similar  to  those  of  laborers  and  mechanics  employed 
in  connection  with  dredging  work  on  the  Panama  Canal. 

The  above-mentioned  act  has  not  repealed  or  modified  the  provisions 
in  the  acts  of  February  27,  1906.  and  June  30,  1906  (34  Stat.  X\, 
669),  relating  to  alien  lal>orers  and  to  the  foremen  and  superin- 
tendents of  such  laborers. 

Department  or  Justice, 

AprU  1,  1913. 

Sa :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  27th  ultimo,  in  which  you  request  an  opinion 
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as  to  whether  the  act  of  Congress,  approved  March  3, 1918, 
entitled  ^^An  act  relating  to  the  limitation  of  the  hours  of 
daily  service  of  laborers  and  mechanics  employed  upon  a 
public  work  of  the  United  States  and  of  the  District  of 
Columbia,  and  of  ail  persons  employed  in  constructing, 
maintaining,  or  improving  a  river  or  harbor  of  the  United 
States  and  of  the  District  of  Columbia,"  applies  to  persons 
employed  in  connection  with  dredging  work  on  the  Panama 
Canal  when  such  persons  are  employed  to  perform  services 
similar  to  those  of  laborers  and  mechanics. 

You  also  request  an  opinion  as  to  whether  or  not  the  act 
above  mentioned  repeals  or  modifies  the  provisions  relating 
tc  alien  laborers  and  to  the  foremen  and  superintendents 
of  such  laborers  contained  respectively  in  the  act  entitled 
"An  act  making  appropriations  to  supply  urgent  defi- 
ciencies in  the  appropriations  for  the  fiscal  year  ending 
June  thirtieth,  nineteen  hundred  and  six,  and  for  prior 
years,  and  for  other  purposes,"  approved  February  27, 
1906,  and  in  section  4  of  the  act  entitled  "An  act  making 
appropriations  to  supply  deficiencies  in  the  appropriations 
for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred 
and  six,  and  for  prior  years,  and  for  other  purposes," 
approved  June  30, 1906. 

The  act  approved  March  3,  1913,  is,  in  full,  as  follows : 

"J5«  it  enacted^  etc.^  That  sections  one,  two,  and  three 
of  an  act  entitled  'An  act  relating  to  the  limitation  of  the 
hours  of  daily  service  of  laborers  and  mechanics  employed 
upon  the  public  works  of  the  United  States  and  of  the 
District  of  Columbia'  be  amended  to  read  as  follows: 

"'Section  1.  That  the  service  and  employment  of  all 
laborers  and  mechanics  who  are  now,  or  may  hereafter, 
be  employed  by  the  Government  of  the  United  States  or 
the  District  of  Columbia,  or  by  any  contractor  or  subcon- 
tractor, upon  a  public  work  of  the  United  States  or  of  the 
District  of  Columbia,  and  of  all  persons  who  are  now,  or 
may  hereafter  be,  employed  by  the  Government  of  the 
United  States  or  the  District  of  Columbia,  or  any  con- 
tractor or  subcontractor,  to  perform  services  similar  to 
those  of  laborers  and  mechanics  in  connection  with  dredff- 
iiig  or  rock  excavation  in  any  river  or  harbor  of  the  United 


The  Secretary  of  War.  141 

States  or  of  the  District  of  Columbia,  is  hereby  limited  and 
restricted  to  eight  hours  in  any  one  calendar  day;  and  it 
shall  be  unlawful  for  any  oflScer  of  the  United  States  Gov- 
ernment or  of  the  District  of  Columbia,  or  any  such  con- 
tractor or  subcontractor  whose  duty  it  shall  be  to  employ, 
direct,  or  control  the  services  of  such  laborers  or  mechanics 
or  of  such  persons  employed  to  perform  services  similar 
to  those  of  laborers  and  mechanics  in  connection  with 
dredging  or  rock  excavation  in  any  river  or  harbor  of  the 
United  States  or  of  the  District  of  Columbia,  to  require  or 
permit  any  such  laborer  or  mechanic  or  any  such  person 
employed  to  perform  services  similar  to  those  of  laborers 
and  mechanics  in  connection  with  dredging  or  rock  exca- 
vation in  any  river  or  harbor  of  the  United  States  or  of 
the  District  of  Columbia,  to  work  more  than  eight  hours 
in  any  calendar  day,  except  in  case  of  extraordinary  emer- 
gency: Provided^  That  nothing  in  this  act  shall  apply  or 
be  construed  to  apply  to  persons  employed  in  connection 
with  dredging  or  rock  excavation  in  any  river  or  harbor  of 
the  United  States  or  of  the  District  of  Columbia  while  not 
directly  operating  dredging  or  rock  excavating  machinery 
or  tools,  nor  to  persons  engaged  in  construction  or  repair 
of  levees  or  revetments  necessary  for  protection  against 
floods  or  overflows  on  the  navigable  rivers  of  the  United 
States. 

"  *  Sec.  2.  That  any  officer  or  agent  of  the  Government  of 
the  United  States  or  of  the  District  of  Columbia,  or  any 
contractor  or  subcontractor  whose  duty  it  shall  be  to  em- 
ploy, direct,  or  control  any  laborer  or  mechanic  employed 
upon  a  public  work  of  the  United  States  or  of  the  District 
of  Columbia,  or  any  person  employed  to  perform  services 
similar  to  those  of  laborers  and  mechanics  in  connection 
with  dredging  or  rock  excavation  in  any  river  or  harbor  of 
the  United  States  or  of  the  District  of  Columbia,  who  shall 
intentionally  violate  any  provision  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  for  each  and  every 
such  offense  shall,  upon  conviction,  be  punished  by  a  fine 
not  to  exceed  one  thousand  dollars,  or  by  imprisonment  for 
not  more  than  six  months,  or  by  both  such  fine  and  ini- 
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prisonment,  in  the  discretion  of  the  court  having  jurisdic 
tion  thereof. 

"  *  Sec.  3.  That  the  provisions  of  this  act  shall  not  be  so 
construed  as  to  in  any  manner  apply  to  or  affect  contractors 
or  subcontractors,  or  to  limit  the  hours  of  daily  service  of 
laborers  or  mechanics  engaged  upon  a  public  work  of  the 
United  States  or  of  the  District  of  Columbia,  or  persons 
employed  to  perform  services  similar  to  those  of  laborers 
and  mechanics  in  connection  with  dredging  or  rock  exca- 
vation in  any  river  or  harbor  of  the  United  States  or  of 
the  District  of  Columbia,  for  which  contracts  have  been 
entered  into  prior  to  the  passing  of  this  act  or  may  be 
entered  into  under  the  provisions  of  appropriation  acts 
approved  prior  to  the  passage  of  this  act.' 

"  Sec.  4.  That  this  act  shall  become  effective  and  be  in 
force  on  and  after  March  first,  nineteen  hundred  and 
thirteen." 

1.  It  will  be  perceived  that  the  above  act  only  regulates 
the  employment  of  persons  performing  services  similar  to 
those  of  laborers  and  mechanics  in  connection  with  dredging 
or  rock  excavation  in  any  river  or  harbor  of  the  United 
States.  Even  where  the  work  in  question  is  done  in  dredg- 
ing a  canal  already  in  existence,  it  is  evidently  extremely 
doubtful  whether  such  work  could  be  said  to  be  done  in  a 
"  river  or  harbor."  Where,  as  is  the  case  with  the  work  on 
the  Panama  Canal,  the  dredging  is  done,  not  in  improving 
an  existing  waterway,  but  in  excavating  the  ditch  which, 
when  completed,  is  to  form  the  channel  for  a  future  water- 
way, it  is  entirely  clear  that  the  work  is  not  done  in  "  any 
river  or  harbor  of  the  United  States,"  according  to  any 
possible  interpretation  of  those  words.  I  therefore  answer 
your  first  question  in  the  negative. 

2.  The  act  of  February  27,  1906  (34  Stat.  27,  33),  pro- 
vides: 

^*The  provisions  of  the  act  entitled  'An  act  relating  to 
the  limitations  of  the  hours  of  daily  service  of  laborers  and 
mechanics  employed  upon  the  public  works  of  the  United 
States  and  of  the  District  of  Columbia,'  approved  August 
first,  eighteen  hundred  and  ninety-two,  shall  not  apply  to 
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alien  laborers  employed  in  the  construction  of  the  Isthmian 
Canal  within  the  Canal  Zone." 

Section  4  of  the  act  of  June  30,  1906  (84  Stat  034,  669), 
provides  as  follows : 

"  Sec.  4.  The  provisions  of  an  act  entitled  'An  act  relat- 
mg  to  the  limitations  of  the  hours  of  daily  service  of 
laborers  and  mechanics  employed  upon  the  public  works 
of  the  United  States  and  of  the  District  of  Columbia,' 
approved  August  first,  eighteen  hundred  and  ninety-two, 
and  of  an  act  entitled  'An  act  making  appropriations  to 
supply  urgent  deficiencies  in  the  appropriations  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
six,  and  for  prior  years,  and  for  other  purposes,'  approved 
February  twenty-seventh,  nineteen  hundred  and  six,  shall 
not  apply  to  unskilled  alien  laborers  and  to  the  foremen 
and  superintendents  of  such  laborers  employed  in  the  con- 
struction (>f  the  Isthmian  Canal  within  the  Canal  Zone." 

In  my  judgment,  the  act  of  March  3, 1913,  *wpra,  amend- 
ing the  act  of  August  1, 1892,  can  not  be  taken  to  repeal  the 
provisions  of  the  acts  of  February  27,  1906,  and  June  30, 
1906,  supra,  for  the  reason  that  they  are  special  provisions, 
affecting  the  hours  of  labor  of  a  specific  class  of  persons, 
namely,  in  the  earlier  act  "  alien  laborers  "  and  in  the  later 
act  "  unskilled  alien  laborers "  and  "  the  foremen  and 
superintendents  of  such  laborers  employed  in  the  construc- 
tion of  the  Isthmian  Canal  within  the  Canal  Zone,"  while 
the  recent  act  is  general,  applying  to  all  persons  employed 
by  the  United  States,  or  by  any  contractor  or  subcontractor 
upon  a  public  work  of  the  United  States  or  of  the  District 
of  Columbia,  or  performing  services  similar  to  those  of 
kborers  and  mechanics  in  connection  with  dredging  or  rock 
excavation  in  any  river  or  harbor  of  the  United  States  or 
of'  the  District  of  Columbia.  The  well-settled  rule  of 
statutory  construction  in  such  a  case  is  thus  stated  by  the 
Supreme  Court  in  Rodgera  v.  United  States,  185  U.  S. 
83,87: 

"It  is  a  canon  of  statutory  construction  that  a  later 
statute,  general  in  its  terms  and  not  expressly  repealing  a 
prior  special  statute,  will  ordinarily  not  affect  the  special 
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provisions  of  such  earlier  statute.  In  other  words,  where 
there  are  two  statutes,  the  earlier  special  and  the  later  gen- 
eral— the  terms  of  the  general  broad  enough  to  include  the 
matter  provided  for  in  the  special — ^the  fact  that  the  one  is 
special  and  the  other  is  general  creates  a  presumption  that 
the  special  is  to  be  considered  as  remaining  an  exception 
to  the  general,  and  the  general  will  not  be  understood  as 
repealing  the.  special,  unless  a  repeal  is  expressly  named, 
or  unless  the  provisions  of  the  general  are  manifestly  in- 
consistent with  those  of  the  special." 

The  act  of  March  3,  1913,  does  not  expressly  repeal  the 
provisions  of  the  acts  of  February  27,  1906,  and  June  30, 
1906.  It  merely  amends  the  act  of  August  1,  1892,  to 
which  Congress  itself  had  already  made  the  special  excep- 
tions contained  in  the  acts  of  February  27,  1906,  and  June 
30,  1906.  In  the  absence  of  clear  evidence  to  the  contrary, 
it  must  be  presumed  that  in  the  act  of  March  3, 1913,  Con- 
gress intended  to  amend  the  act  of  August  1,  1892,  only  to 
the  extent  provided  for  in  the  later  act  and  to  leave  still 
effexjtive  those  special  exceptions  to  the  earlier  act  which 
Congress  itself  had  made  in  the  acts  of  February  27,  1906, 
and  June  30,  1906,  and  which  are  not  repealed,  nor  even 
Inferred  to,  directly  or  by  implication,  in  the  act  of  March 
3, 1913.  Moreover,  in  the  recent  comprehensive  eight-hour 
act  of  June  19, 1912  (37  Stat.  137, 138),  Congress  expressly 
continued  in  force  the  act  of  August  1,  1892,  a*  modified 
hy  the  acts  of  February  1^7, 1906^  and  June  30^  1906. 

I  therefore  answer  your  second  question  also  in  the 
negative. 

Respectfully,  WILLIAM  R.  HARR, 

Assistant  Attorney  OeneraL 

Approved : 

J.  C.  McREYNOLDS. 

The  Secretary  of  Wab. 
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AUTHOBITY  TO  DETERMINE  CI^\IMS  UNDER  WORKMEN'S 

COMPENSATION  ACT. 

Final  authority  to  determine  claims  arising  under  the  workmen's 
compensation  act  of  May  30,  1908  (35  Stat.  556),  as  amended, 
rests  in  the  Secretary  of  Labor. 

Department  of  Justice, 

April  3,  1913. 

Sir:  I  have  the  honor  to  reply  to  your  letter  dated 
March  12,  1913,  in  which  you  ask  my  opinion  on  the  fol- 
lowing question : 

"  Whether  under  the  organic  act  creating  your  Depart- 
ment (act  of  Mar.  4,  1913,  Public  No.  426),  the  authority 
to  make  final  determination  of  claims  arising  under  the 
workmen's  compensation  act  of  May  30,  1908,  and  its 
amendments,  rests  in  the  Secretary  of  Labor  or  in  the 
Commissioner  of  Labor  Statistics." 

I  am  of  opinion  that  this  final  authority  is  in  the  Sec- 
retary and  not  in  the  commissioner. 

The  particular  section  requiring  construction  is  section 
3,  which  reads  as  follows : 

"  That  the  following-named  offices,  bureaus,  divisions, 
and  branches  of  the  public  service  now  and  heretofore 
under  the  jurisdiction  of  the  Department  of  Commerce 
and  Labor,  and  all  that  pertains  to  the  same,  known  as 
*  *  *  the  Bureau  of  Labor  *  *  *  and  the  Com- 
missioner of  Labor,  be,  and  the  same  hereby  are,  trans- 
ferred from  the  Department  of  Commerce  and  Labor  to 
the  Department  of  Labor,  and  the  same  shall  hereafter 
remain  under  the  jurisdiction  and  supervision  of  the  last- 
named  department.  *  ♦  *  The  Bureau  of  Labor  shall 
hereafter  be  known  as  the  Bureau  of  Labor  Statistics,  and 
the  Commissioner  of  the  Bureau  of  Labor  shall  hereafter 
be  known  as  the  Commissioner  of  Labor  Statistics ;  and  all 
the  powers  and  duties  heretofore  possessed  by  the  Commis- 
sioner of  Labor  shall  be  retained  and  exercised  by  the  Com- 
missioner  of  Labor  Statistics;  and  the  administration  of 
the  act  of  May  thirtieth^  nineteen  hundred  and  eighty  grant- 
ing to  certain  employees  of  the  United  States  the  right  to 
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receive  from  it  compensation  for  injuries  sustained  in  the 
course  of  their  employment^ 

The  particular  clause  concerned,  which  is  italicized 
above,  was  not  in  the  original  bill,  but  was  inserted  pur- 
suant to  the  report  of  the  Senate  Committee  on  Education 

and  Labor  (62d  Cong.,  2d  sess.,  S.  Kept  973).  The 
syntax  is  very  difficult  to  understand,  and  it  may  well  be 

that,  through  some  accident,  the  amendment  was  inserted 
in  the  wrong  place.  Indeed,  I  am  unofficially  informed 
that  such  was  the  case,  and  that  the  clause  was  really  in- 
tended to  go  into  the  enumeration  of  matters  transferred 
from  the  old  department  to  the  new.  If  that  was  its 
intention,  the  question  you  put  would  not  arise. 

However,  taking  the  passage  literally  and  strictly  in  the 
position  in  which  it  actually  stands,  and  therefore  as  a 
definition  of  matters  delegated  to  the  Commissioner  of 
Labor  Statistics,  I  am  still  of  opinion  that  it  does  not  give 
that  commissioner  independent  authority. 

The  act  of  May  30,  1908  (35  Stat.  556),  the  adminis- 
tration of  which  is  the  subject  of  the  clause,  was  itself 
direct  and  explicit  in  providing  (sees.  1  and  4)  that  the 
final  decision  of  the  claims  arising  under  it  should  lie  with 
the  Secretary  of  Commerce  and  Labor,  and  it  also  con- 
tained (sees.  2  and  3)  general  provisions  for  the  execution 
of  the  act  under  rules  and  regulations  to  be  prescribed  by 
him. 

Unless  in  some  way  repealed,  these  provisions  foreclose 
the  question,  for  they  were  carried  over  by  the  organic 
act  (sees.  6  and  8)  from  the  Secretary  of  Commerce  and 
Labor  to  the  Secretary  of  Labor.  Have  they  been  re- 
pealed? Certainly  not  expressly,  and  there  is  nothing 
which  could  possibly  effectuate  a  repeal  by  implication 
unless  the  words  "  administration  of  the  act  of  May  30, 
1908,"  are  coUvStrued  as  repugnant  to  the  continuation  of 
the  supervisory,  final  authority  in  the  Secretary. 

Repeals  by  implication  are  not  favored  and  can  result 
only  from  so  plain  a  repugnancy  as  amounts  to  "  irrecon- 
cilable conflict."  Petri  v.  Creelman  Lumber  Co,  (199 
U.  S.  487,  497).    I  see  no  such  repugnancy  here.    Indeed. 
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the  more  natural  construction  of  the  hinguage,  taken  in 
its  conteict,  would  be  that  it  delegates  to  the  commissioner 
the  sort  of  administrative  power  which  is  appropriate  to 
his  position,  namely,  power  not  autonomous  but  subordi- 
nate to  the  authority  of  the  head  of  the  department. 

This  view  is  confirmed  by  the  provisions  of  the  organic 
act  itself,  which  in  explicit  terms  makes  all  the  powers  of 
the  heads  of  bureaus  subordinate  to  the  Secretary  (sec.  6) 
and  also  transfers  to  the  Secretary  all  supervisory  or 
"appellate"  authority  formerly  lodged  in  the  Secretary 
of  Commerce  and  Labor  in  reference  to  the  subjects  now 
delegated  to  the  new  department. 

Surely  if  Congress  had  intended  to  constitute  this  par- 
ticular subject  an  exception  from  this  general  clause  or  to 
repeal  pro  tanto  the  act  of  May  30*  1908,  it  would  have 
said  so  in  some  direct  way. 

For  these  reasons  I  am  of  opinion,  as  above  stated,  that 
the  final  authority  to  determine  these  claims  rests  in  your- 
self and  not  in  the  Commissioner  of  Labor  Statistics. 
Respectfully, 

J.  C.  McREYNOLDS. 

The  Secretary  or  Labor. 


APPROPRIATION  AND  CONTRACTS  FOR  MEMORIAL  AMPHI- 
THEATER AT  ARLINGTON  NATIONAL  CEMETERY,  VA. 

Section  14  of  the  act  of  March  4,  1913,  which  created  a  commiBsion  to 
direct  the  construction  of  a  memorial  amphitheater  at  Arlington 
National  Cemetery,  Va.,  does  not  authorize  any  present  expenditure, 
but  it  doee  authorize  the  commission  to  enter  into  contracts  to  the 
extent  of  the  full  cost  of  the  buildings,  to  wit,  $750,000. 

The  commission  should,  at  the  proper  time,  submit  to  Congress,  through 
the  Secretary  of  the  Treasury,  an  estimate  of  the  requirements,  together 
with  a  report  of  its  action. 

Department  of  Justice, 

Aprils,  1913, 
Sib:  I  have  the  honor  to  reply  to  your  letter  of  March  25, 
1913,  in  which  you  ask  jny  opinion  upon  the  question 
raised   in   the  following  resolution   by   the   commission 
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created  under  section  14  of  the  act  of  March  4, 1913  (Public 
No.  432) : 

^'Resolved,  That  the  secretary  to  the  commission  be, 
and  he  is  hereby,  instructed  to  submit  the  section  under 
which  this  commission  is  created,  to  the  Attorney  General 
for  his  opinion  as  to  the  authority  thereby  vested  in  the 
commission  with  respect  to  incurring  obligations  to  the 
extent  of  $250,000  and  incurring  obligations  to  the  extent 
of  $750,000,  and  as  to  its  powers  to  contract  for  the  whole 
building  at  the  total  cost  of  $750,000,  and  as  to  whatever 
other  powers  the  commission  may  have  in  the  premises." 

The  said  section  under  which  the  commission  is  created 
and  which  is  referred  to  in  the  said  resolution  is  as  follows: 

''Sec.  14.  That  for  the  purpose  of  beginning  the  con- 
struction under  the  direction  of  a  commission  consistiag  of 
the  Secretary  of  War,  the  Secretary  of  the  Navy,  and  Super- 
intendent of  the  United  States  Capitol  Building  and 
Grounds,  Ivory  G.  Kimball,  representing  the  Grand  Army 
of  the  Republic,  and  Charles  W.  Newton,  representing  the 
United  Spanish  War  Veterans,  of  a  memorial  amphi- 
theater, including  a  chapel,  at  the  national  cemetery  at 
Arlington,  Virginia,  and  in  accordance  with  the  plans  of 
Carrere  and  Hastings,  architects,  of  New  York  City, 
adopted  by  the  commission  heretofore  appointed,  there 
is  hereby  authorized  the  sum  of  $250,000:  Provided ,  That 
this  authorization  shall  not  be  construed  as  fixing  the 
limit  of  cost  of  said  building  at  the  sum  herein  named,  but 
the  buildiog  herein  provided  for  shall  be  constructed  so  as 
to  cost,  complete,  including  heating  and  ventilating  appa- 
ratus, and  approaches,  $750,000.'' 

I  a^  of  opinion  that  this  section  makes  no  present  appro- 
priation either  of  $250,000  or  of  any  amount,  but  it  author- 
izes the  commission  to  enter  into  contracts  even  to  the 
extent  of  the  full  cost  of  the  building,  to  wit,  $750,000. 

Both  the  text  and  the  title  of  the  act  are  those  not  of 
appropriation  acts,  but  only  of  ''authorization"  acts,  for 
preliminary  and  contract  purposes. 

The  rule  as  to  these  acts  was  explicitly  stated  by  Con- 
gress in  the  sundry  civil  act  of  August  7,  1882  (22  Stat. 
305),  which  contained  the  following  proviso: 
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*  ^Provided,  That  no  act  passed  authorizing  the  Secretary 
oi  the  Treasury  to  purchase  a  site  and  erect  a  public  build- 
ing thereon  shall  be  held  or  construed  to  appropriate  money 
unless  the  act  in  express  language  makes  such  appro- 
priations." 

And  this  rule  was  made  general  by  section  9  of  the  sundry 
civil  act  approved  June  30,  1906  (34  Stat.  764),  as  follows: 

"No  act  of  Congress  hereafter  passed  shall  be  construed 
to  make  an  appropriation  out  of  the  Treasury  of  the  United 
States,  or  to  authorize  the  execution  of  a  contract  involving 
the  payment  of  money  in  excess  of  appropriations  made 
by  law,  unless  such  act  shaU  in  specific  terms  declare  an 
appropriation  to  be  made  or  that  a  contract  may  be 
executed." 

An  instance  of  the  understanding  of  Congress  in  respect 
to  these  acts  was  the  case  of  the  acquisition  of  lands  for 
Meridian  HiQ  Park  in  this  city.  Though  expenditure  for 
that  purpose  was  *  'authorized  "  by  the  act  of  Jime  25,  1910 
(36  Stat.  676),  in  the  same  way  in  which  the  $250,000  item 
is  ** authorized"  by  the  statute  here  concerned,  neverthe- 
less it  was  considered  not  appropriated  for  until  the  sundry 
civil  act  of  the  following  year  (act  of  Mar.  4,  1911,  36  Stat. 
1289,  1310). 

I  am  of  opinion,  therefore,  as  above  stated,  that  while 
you  are  authorized  to  make  contracts  for  the  construction 
of  the  building  at  an  ultimate  cost  of  $750,000,  you  are  not 
authorized  to  make  any  present  expenditure  and  that  you 
should,  at  the  proper  time,  submit  to  Congress,  through 
the  Secretary  of  the  Treasury,  an  estimate  of  the  require- 
ments, together  with  a  report  of  your  action. 

RespectfuDy, 

J.  C.  MoREYNOLDS. 
The  Secretaby  of  Wab. 
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EIGHT-HOUR   LAW— PUBLIC    BUILDING   CONTRACTS 

Where  Congress  has  fixed  the  limit  of  cost  of  a  public  building  acc^ 
made  a  partial  appropriation  therefor  prior  to  June  19,  1912,  bu#. 
subsequent  thereto  has  increased  the  limit  of  cost,  the  contract 
for  the  erection  of  said  building,  whether  entered  into  before  or 
after  the  time  when  said  limit  of  cost  is  so  Increased,  is  excepted 
from  the  oiieration  of  section  1  of  the  eight-hour  law  of  June  19. 
3912   (37  Stat.  337). 

Department  op  Justice, 

Ajml  19,  1913. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  the  4th  instant,  requesting  an  opinion  as 
to  whether  section  1  of  the  act  of  June  19,  1912  (37  Stat. 
137),  regulating  the  hours  of  labor  on  Government  work, 
is  applicable  to  contracts  for  public  buildings  entered  into 
under  the  following  circumstances : 

"  1.  Where  the  limit  of  cost  for  a  project,  the  appro- 
priations on  account  of  such  limit  (either  in  whole  or  in 
part)  and  the  contract  for  said  project  were  all  made  prior 
to  June  19,  1912,  and  the  limit  of  cost  is  extended  subse- 
quent to  June  19,  1912,  necessitating  not  a  new  contract, 
but  a  modification  of  the  existing  contract,  must  the  stipu- 
lation prescribed  by  said  new  eight-hour  law  be  included 
in  such  modification  of  the  original  contract? 
\  "  2.  WTiere  the  limit  of  cost  for  a  project  and  the  appro- 
priation on  account  of  such  limit  (either  in  whole  or  in 
part)  were  both  made  prior  to  June  19,  1912,  but  no  con- 
tract was  entered  into,  and  the  limit  of  cost  is  extended 
subsequent  to  June  19,  1912,  and  a  contract  is  entered  into 
under  such  extended  limit  of  cost,  must  the  stipulation 
prescribed  by  said  new  eight-hour  law  be  included  in  such 
contract  ?  " 

It  appears  that  your  first  question  arises  in  the  following 
way:  The  act  of  May  30,  1908,  section  21  (35  Stat.  620, 
542),  authorized  the  construction  of  a  post-office  building 
at  Minneapolis,  Minn.,  and  fixed  the  "  limit  of  cost "  at 
$500,000.  The  act  of  June  25,  1910,  section  21  (36  Stat. 
676,  696),  increased  said  limit  by  $200,000.  The  acts  of 
May  30,  1908  (35  Stat.  490),  March  4,  1909  (35  Stat.  954), 
June  25, 1910  (36  Stat.  705),  and  August  24, 1912  (37  Stat. 
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422),  appropriated  a  total  of  $370,000  on  account  of  the 
construction  of  said  building.  A  contract  for  the  construc- 
tion of  the  building  was  entered  into  December  6,  1911. 
The  public  building  act  of  March  4j  1913^  increased  the 
limit  of  cost  for  the  building  by  $175fi00.  It  is  therefore 
necessary  to  modify  the  existing  contract  by  entering  into 
a  supplemental  agreement  with  the  contractor. 

Your  second  question  arises  as  follows :  The  act  of  Ma j 
30,  1908,  supra^  section  4  (35  Stat.  532),  authorized  the 
construction  of  a  post-office  building  at  Hillsboro,  Tex.,  at 
a  limit  of  cost  of  $60,000.  The  acts  of  May  30,  1908  (35 
Stat.  486),  March  4,  1911  (36  Stat.  1373),  and  August  24, 
1912  (37  Stat.  420),  appropriated  $45,000  on  account  of 
said  limit  of  cost.  The  public  building  act  of  March  4? 
1913^  supra^  increased  said  limit  by  $10fiOO,  No  contract 
has  yet  been  let  for  this  building. 

The  act  of  June  19,  1912,  contains,  at  the  end  of  sec- 
tion 2,  the  following  qualification,  upon  the  construction  of 
which  the  answers  to  your  questions  depend : 

"  *  *  *  Nothing  in  this  act  shall  be  construed  to 
*  *  *  apply  to  contracts  which  have  been  or  may  be 
entered  into  under  the  provisions  of  appropriation  acts  ap- 
proved prior  to  the  passage  of  this  act." 

The  omnibus  public  buildings  act  of  May  30, 1908,  supra^ 
provided,  by  section  34,  as  follows : 

"  Sec.  34.  That  hereafter  in  all  cases  where  appropria- 
tions are  made  in  part  only  for  carrying  into  effect  the 
provisions  of  legislation  authorizing  the  acquisition  of  land 
for  sites  or  for  the  enlargement  of  sites  for  public  build- 
ings, or  for  the  erection  or  remodeling,  extension,  altera- 
tion, and  repairs  of  public  buildings,  the  Secretary  of  the 
Treasury,  unless  other\\ise  specifically  directed,  be,  and  he 
is  hereby,  authorized  and  empowered  to  enter  into  contracts 
within  the  full  limit  of  cost  fixed  by  Congress  therefor." 

In  the  opinion  rendered  you  on  March  19  last,  it  was 
held  that  where  the  "  limit  of  cost "  of  a  public  building 
has  been  fixed  by  law,  and  the  Secretary  of  the  Treasury 
has  been  authorized  to  enter  into  contracts  up  to  that "  limit 
of  cost,"  prior  to  June  19^  1912^  but  where  the  appropria- 
tion for  the  building  has  only  been  partly  made  prior  to 
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that  time,  contracts  for  the  erection  of  the  building  up  to 
the  "limit  of  cost"  are  excepted  from  the  operation  of 
section  1  of  the  act  of  June  19,  1912,  although  said  con- 
tracts may  have  been  entered  into  subsequent  to  the  pas- 
sage of  that  act  and  subsequent  to  January  1,  1913,  when 
that  act  went  into  effect.  This  holding  was  based  upon  the 
provisions  of  section  34  of  the  act  of  May  30,  1908,  supra. 
and  it  was  considered  that  under  that  act  it  was  the  partial 
appropriation  which  gave  authority  to  enter  into  the  con- 
tracts up  to  the  full  limit  of  cost,  and  that,  therefore,  con- 
tracts entered  into  under  such  circumstances  were  entered 
into  "  under  the  provisions  of  appropriation  acts,"  within 
the  meaning  of  the  above  exception  to  the  act  of  June 
19,  1912. 

In  other  words,  no  matter  when  the  contract  for  a  public 
building  may  be  entered  into,  if  a  partial  appropriation 
therefor  has  been  made  prior  to  June  19,  1912,  and  if  it 
is  that  partial  appropriation  which,  in  substance,  author- 
ized the  contract,  then  the  above  exception  in  the  act  of 
June  19,  1912,  applies. 

In  the  two  questions  presented  by  you  it  is  assumed,  and 
in  the  two  cases  stated  by  you  the  facts  are,  that  the  par- 
tial appropriations  for  the  buildings  were  made  prior  to 
June  19,  1912.  The  matter  is  therefore  reduced  to  this: 
Does  the  fact  that  subsequent  to  June  19,  1912,  Congress 
has  increased  the  limit  of  cost  for  a  public  building  for 
which  a  partial  appropriation  had  been  made  prior  to 
June  19,  1912,  transfer  the  authority  to  enter  into  such 
contract  up  to  the  full  limit  of  cost  from  the  partial  appro- 
priation act  to  the  act  increasing  the  limit  of  cost?  In 
my  judgment,  it  does  not. 

The  authority  to  enter  into  a  contract  for  a  public  build- 
ing up  to  the  full  limit  of  cost  as  it  may  be  fixed  by  Con- 
gress, wherever  a  partial  appropriation  for  the  work  has 
been  made,  is  conferred  by  section  34  of  the  act  of  May  30, 
1908,  without  limitation  as  to  the  time  when  the  full  limit 
of  cost  shall  be  determined.  If  Congress  in  the  first  in- 
stance fixes  a  certain  limit,  and  thereafter  raises  that  limit, 
the  authority  to  enter  into  the  contract  up  to  the  higher 
limit  is  still  to  be  found  in  section  34  of  the  act  of  May  30, 
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1908,  vitalized  and  made  operative  by  the  partial  appro- 
priation act. 

It  is  true  that,  in  acts  increasing  the  limit  of  cost  of 
public  buildings,  Congress  has  expressly  authorized  the 
Secretary  of  the  Treasury  to  enter  into  contracts  for  the 
completion  of  said  buildings  within  the  increased  limit. 
Thus  the  act  of  March  4,  1918  (37  Stat.  866),  by  which 
the  limit  of  cost  of  the  two  buildings  was  increased,  pro- 
vides: 

"That  to  enable  the  Secretary  of  the  Treasury  of  the 
United  States  to  give  effect  to  and  execute  the  provisions 
of  existing  legislation  authorizing  the  acquisition  of  land 
for  sites  or  the  enlargement  thereof,  and  the  erection,  en- 
largement, extension,  remodeling,  or  repair  of  public  build- 
ings in  the  several  cities  hereinafter  enumerated,  the  limit 
of  cost  heretofore  fixed  by  Congress  therefor  be,  and  the 
same  is  hereby,  increased,  respectively,  as  follows :  and  the 
Secretary  of  the  Treasury  is  hereby  authorized  to  enter  into 
contracts  for  the  completion  of  each  of  said  buildings 
within  its  respective  limit  of  cost,  in^cluding  site ;     *     *     *  " 

I  think,  however,  that  such  provisions  were  inserted 
merely  out  of  abundance  of  caution  and  that  they  do  not 
militate  against  the  construction  here  given  section  34  of 
the  act  of  May  30, 1908.  No  good  reason  is  perceived  why 
said  act  should  be  so  construed  as  to  limit  the  authority  of 
the  Secretary  of  the  Treasury  to  enter  into  contracts  for 
the  purposes  stated  to  the  first  limit  of  cost  fixed  by  Con- 
press  and  which  it  has  thereafter  seen  fit  to  change. 

I  therefore  answer  both  of  your  questions  in  the  nega- 
tive. 

Respectfully, 

WILMAM  R.  HARR, 

Assistant  Attorney  General. 

Approved : 

J.  C.  McREYNOLDS. 

The  Sbgrbtary  of  the  Treasuby. 
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LEASE  OF  WATER  POWER  CREATED  BY  LOCK  AND  DAM  ON 

BTxACK  WARRIOR  RIVER,  ALA. 

The  Secretary  of  War  has  no  right  without  express  authority  from 
Congress  to  enter  Into  an  agreement  for  the  lease  of  the  water 
lK>wer  created  by  a  Government  lock  and  dam  on  the  Black 
Warrior  River,  Ala. 

Department  of  Justice, 

April  21,  19LL 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  the 
letter  of  your  predecessor,  Mr.  Stimson,  of  February  17 
last,  requesting  an  opinion  as  to  his  right  to  enter  into  an 
agreement  for  the  lease  of  water  power  incidentally  cre- 
ated by  a  Government  lock  and  dam  on  the  Black  Warrior 
River,  Ala.,  known  as  Lock  and  Dam  No.  17,  under  the 
authority  of  the  act  of  August  22,  1911  (37  Stat.  32),  or 
any  other  existing  legislation. 

Assuming  that  the  Federal  Government  has  the  right  to 
dispose  of  surplus  water  created  by  a  dam  erected  by  it 
in  improving  the  navigation  of  one  of  the  navigable  waters 
of  the  United  States  within  a  State  (liaukavma  Co.  v. 
Green  Bay,  Ac,  Canal,  142  U.  S.  254,  272-273 ;  Green  Bay, 
d:c\,  Canal  v.  Patten  Paper  Co.,  172  IT.  S.  58;  same  case, 
173  U.  S.  179),  it  is  manifest  that  under  the  Constitution 
(Art.  IV,  sec.  3)  such  right  of  disposal  resides  solely  in 
Congress  and  can  not  be  exercised  by  an  executive  officer 
without  authority  from  that  body. 

I  have  examined  the  statutes  referred  to  by  Mr.  Stimson, 
namely : 

1.  The  act  of  August  22,  1911,  supra; 

2.  Section  14  of  the  river  and  harbor  act  of  March 
3,  1899  (30  Stat.  1121,  1152) ; 

3.  The  act  of  February  15, 1901  (31  Stat.  790),  taken 
in  connection  with  the  act  of  July  28,  1892  (27  Stat. 
321); 

4.  The  Agricultural  Department  appropriation  act 
of  March  4,  1911  (36  Stat.  1253,  1254),  dealing  with 
the  "  Improvement  of  the  national  forests  " — 

and  I  find  nothing  in  any  of  said  acts  which  would  author- 
ize the  Secretary  of  War  to  enter  into  an  agreement  for 
the  lease  of  water  power. 
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1.  The  act  of  August  22,  1911,  supra^  not  only  contains 
no  such  authority,  but,  as  stated  in  the  letter  of  Mr.  Stim- 
son,  the  act  as  originally  introduced  contained  sections 
authorizing  the  Secretary  of  War  to  enter  into  an  agree- 
ment for  the  sale  of  water  power  created  at  the  lock  and 
dam  on  the  Black  Warrior  River,  and  those  sections  were 
subsequently  stricken  out  by  Congress. 

2.  Section  14  of  the  act  of  March  3,  1899,  supra^  author- 
izes the  Secretary  of  War  to  grant  permission  for  the 
temporary  occupation  or  use  of  any  sea  wall,  bulkhead, 
jetty,  dike,  levee,  wharf,  pier,  or  other  work  built  by  the 
United  States,  or  any  piece  of  plant,  floating  or  otherwise, 
used  in  the  construction  of  any  such  sea  wall,  etc.  What- 
ever may  be  the  nature  of  the  right  to  the  surplus  watei 
created  by  a  dam,  whether  it  be  in  the  nature  of  a  prop- 
erty right  or  not,  it  is  clear  that  it  is  not  included  either 
specifically  or  by  implication  within  the  language  ol 
section  14  of  the  act  of  March  3,  1899. 

Mr.  Stimson's  letter  inclosed  a.  list  of  the  kind  of  rights 
and  the  kind  of  interests  which  have  been  disposed  of 
under  the  authority  of  this  section.  I  have  examined  tjiis 
list,  and  the  onlv  instances  I  discover  where  a  lease  of 
water  power  has  been  made  is  at  the  Muskingum  River 
improvement,  Ohio,  and  at  Green  River,  Ky.  The  leases 
of  water  power  on  the  Muskingum  River  were  expressly 
authorized  by  the  act  of  August  11,  1888  (25  Stat.  400. 
417).  The  leases  of  water  power  on  the  Green  River,  Ky., 
were  expressly  authorized  by  the  act  of  September  19, 
1890  (26  Stat.  426,  447).  The  departmental  construction, 
therefore,  of  section  14  of  the  act  of  March  3,  1899,  is 
against  the  implication  of  any  right  derived  from  said 
Section  to  lease  water  power. 

In  addition.  Congress  has  in  a  number  of  cases,  as  in  the 
cases  of  the  Muskingum  and  Green  Rivers  noted  above, 
expressly  authorized  the  leasing  of  water  power  when  it 
thought  proper  so  to  do,  as  appears  from  a  list  contained 
in  Senate  Document  No.  57,  Sixty-second  Congress,  first 
session. 

3.  The  act  of  July  28,  1892,  supra^  authorizes  the  Secre- 
tary of  War  to  lease,  for  a  period  not  exceeding  five  years 
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and  revocable  at  any  time,  such  property  of  the  United 
States  under  his  control  as  may  not  for  the  time  be  re- 
quired for  public  use  and  for  the  leasing  of  which  there 
is  no  authority  imder  existing  law.  I  do  not  think  this 
was  intended  to  include  water  power  belonging  to  the 
Government,  even  regarding  it  as  a  property  right  and 
the  statute  as  applying  to  such  rights,  because  there  is  no 
act  of  Congress  placing  such  power  generally  under  the 
control  of  the  Secretary  of  War,  and,  as  above  pointed  out, 
the  lease  of  water  power  has  always  been  authorized  by 
specific  act  of  Congress,  and  in  the  act  of  August  22,  1911, 
Congress  expressly  refrained  from  authorizing  the  Secre- 
tary of  War  to  dispose  of  the  particular  water  power  here 
in  question. 

Moreover,  the  act  of  July  28,  1892,  aupra^  was  passed 
merely  for  the  purpose  of  giving  the  Secretary  of  War 
power  over  the  property  of  the  Government  in  his  control 
similar  to  the  power  vested  in  the  Secretary  of  the  Treas- 
ury by  the  act  of  March  5,  1879,  section  1  (20  Stat.  383) 
(S.  Kept.  No.  171,  52d  Cong.,  1st  sess.).  Said  act  of 
March  3,  1879,  merely  gave  the  Secretary  of  the  Treasury 
authority  to  lease  at  his  discretion  for  a  period  not  exceed- 
ing five  years  "such  unoccupied  and  unproductive  prop- 
erty of  the  United  States  under  his  control  for  the  leasing 
of  which  there  is  no  authority  under  existing  law"  and 
provided  that  such  leases  should  be  reported  annually  to 
Congress.  It  is  entirely  clear,  in  my  judgment,  that  neither 
of  these  statutes  was  intended  to  apply  to  the  right  to  use 
(he  surplus  water  created  by  a  dam  in  a  navigable  water 
of  the  United  States. 

The  act  of  February  15, 1901,  suproM,  applies  to  the  Secre- 
tary of  the  Interior  and  confers  no  authority  in  any  respect 
upon  the  Secretary  of  War. 

4.  The  Agricultural  Department  appropriation  act  of 
March  4,  1911,  »upra^  merely  authorizes  the  grant  of  ease- 
ments for  rights  of  way  "  for  electrical  poles  and  lines  for 
the  transmission  and  distribution  of  electrical  power,  and 
for  poles  and  lines  for  telephone  and  telegraph  purposes," 
and  evidently,  therefore,  has  no  application  at  all  to  the 
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water  power  created  by  the  dam  on  the  Black  Warrior 
River. 

For  the  reasons  briefly  stated  I  am  of  the  opinion  that 
the  Secretary  of  War  has  no  right  to  enter  into  an  agree- 
ment for  the  lease  of  the  water  power  created  by  the  dam 
on  the  Black  Warrior  River. 

Respectfully,  William  R.  IIarr, 

Assistant  Attm^ney  General. 
Approved : 

J.  C.  McReynou)8. 
The  Secketary  of  War. 


POSTAL  SERVICE  —  EMPLOYMENT  OF  TEMPORARY  AND 
AUXILIARY  CLERKS  AND  LETTER  CARRIERS. 

The  authority  of  the  Postmaster  General  to  employ  temporary  and 
auxiliary  clerks  and  substitute,  auxiliary  and  temporary  letter 
carriers  is  dependent  entirely  upon  the  appropriations  made  by 
Congress  for  that  purpose,  and  hence  he  would  not  be  Justified  in 
incurring  a  deficiency  in  respect  to  their  employment. 

Department  of  Justice, 

May  6, 1913. 

Sir:  I  beg  to  acknowledge  the  receipt  of  your  letter  of 
the  3d  instant,  asking  to  be  advised  whether,  under  the  cir- 
cumstances hereinafter  stated,  you  would  be  justified  in 
incurring  a  deficiency  in  respect  to  the  employment  of 
temporary  and  auxiliary  clerks  and  substitute,  auxiliary, 
and  temporary  letter  carriers. 

Section  5  of  the  act  of  August  24,  1912,  making  appro- 
priations for  the  service  of  the  Post  Office  Department 
for  the  fiscal  year  ending  June  30,  1913,  chapter  389  (37 
Stat.  539),  provides: 

**  Sec.  5.  That  on  and  after  March  fourth,  nineteen  hun- 
dred and  thirteen,  letter  carriers  in  the  City  Delivery  Serv- 
ice and  clerks  in  first  and  second  class  post  offices  shall  be 
required  to  work  not  more  than  eight  hours  a  day:  Pro- 
vided^ That  the  eight  hours  of  service  shall  not  extend 
over  a  longer  period  than  ten  consecutive  hours,  and  the 
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schedules  of  duty  of  the  employees  shall   be   regulated 
accordingly. 

*  4.  *  *  * 

"  That  should  the  needs  of  the  service  require  the  em- 
ployment on  Sunday  of  letter  carriers  in  the  City  Delivery 
Service  and  clerks  in  first  and  second  class  post  offices, 
the  employees  who  are  required  and  ordered  to  perforui 
Sunday  work  shall  be  allowed  compensatory  time  on  one 
of  the  six  days  following  the  Sunday  on  which  they  per- 
form such  service." 

Section  8  of  the  same  act  makes  provision  for  the  parcel- 
post  service.  It  provides  that  fourth-class  mail  matter  shall 
embrace  all  other  matter,  including  farm  and  factory  prod- 
ucts, not  embraced  by  law  in  either  the  first,  second,  or 
third  class  and  not  exceeding  a  certain  weight  or  size,  etc., 
and  establishes  postal  zones,  fixes  delivery  rates  of  postage, 
etc.    That  section  further  provides : 

"  That  the  Postmaster  General  shall  provide  such  special 
equipment,  maps,  stamps,  directories,  and  printed  instruc- 
tions as  may  be  necessary  for  the  administration  of  this 
section;  and  for  the  purposes  of  this  section,  and  to  sup- 
plement existing  appropriations,  including  the  hiring  of 
teams  and  drivers,  there  is  hereby  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  the 
sum  of  seven  hundred  and  fifty  thousand  dollars." 

The  act  in  question  also  contains  the  following  provi- 
sions (37  Stat.  544,  545) : 

"  For  temporary  and  auxiliary  clerk  hire  at  first  and 
second  class  post  offices  and  temporary  and  auxiliary  clerk 
hire  at  summer  and  winter  resort  post  offices,  eight  hundred 
and  fifty  thousand  dollars. 

«  *  «  *  * 

"  For  pay  of  substitutes  for  letter  carriers  absent  with 
pay,  and  of  auxiliary  and  temporary  letter  carriers  at 
offices  where  city  delivery  is  already  established,  one  mil- 
lion six  hundred  thousand  dollars." 

Referring  to  these  provisions  you  say : 

"  For  the  purpose  of  administering  section  5  the  esti- 
mate for  temporary  and  auxiliary  clerk  hire  for  the  year 
1913  submitted  by  the  Post  Office  Department  was  in- 
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creased  $500,000  and  for  auxiliary  and  temporary  carriers 
$400,000,  but  no  other  increases  we^'e  provided  for  this 
purpose. 

"  No  increase  was  made  in  these  appropriations  for 
administering  section  8.  However,  the  appropriation  for 
auxiliary  and  temporary  carriers  was  supplemented  by  an 
allotment  of  $200,000  from  the  appropriation  of  $750,000 
allowed  for  parcel  post  in  the  general  deficiency  act  for 
1913.  The  increase  of  $500,000  for  temporary  and  auxil- 
iary clerk  hire  to  administer  section  5  is  not  sufficient,  as 
it  has  already  required  $474,470  and  754  additional  clerks. 
In  addition  to  this  amount  it  was  necessary  to  expend  dur- 
ing the  quarter  ended  March  31  from  the  appropriation 
for  temporary  and  auxiliary  clerk  hire  approximately 
$200,000  to  administer  section  8  and  it  is  estimated  that  a 
like  amount  will  be  necessary  for  this  purpose  for  the 
quarter  ending  June  30,  1913.  The  requests  already  re- 
ceived at  the  department  amount  to  $117,451,  which  can 
not  be  allowed  because  of  the  exhausted  appropriation. 

"  The  appropriation  for  auxiliary  carriers  is  also  ex- 
hausted. The  estimates  of  postmasters  made  as  of  April  1, 
1913,  covering  the  additional  cost  of  the  service  because 
of  the  new  eight-hour  law  and  the  parcel  post  will  require 
$300,000  to  meet  ordinary  demands  until  June  30  next. 

"  It  is  therefore  apparent  that  under  the  requirements 
of  sections  5  and  8  it  will  be  necessary  for  me  to  incur  a 
deficiency  in  the  appropriations  for  temporary  and  auxil- 
iary clerks  and  substitute,  auxiliary  and  temporary  car- 
riers or  seriously  cripple  the  service.  It  is  desired  to 
secure  your  opinion  whether,  under  the  circumstances,  I 
am  justified  in  incurring  such  deficiency." 

Section  3679  of  the  Revised  Statutes,  as  amended  by 
the  acts  of  March  3, 1905  (33  Stat.  1257),  and  February  27, 
1906  (34  Stat.  48,  49),  provides: 

"  Sec.  3679.  No  executive  department  or  other  Govern- 
ment establishment  of  the  United  States  shall  expend,  in 
any  one  fiscal  year,  any  sum  in  excess  of  appropriations 
made  by  Congress  for  that  fiscal  year,  or  involve  the  Gov- 
ernment in  any  contract  or  other  obligation  for  the  future 
payment  of  money  in  excess  of  such  appropriations  unless 
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such  contract  or  obligation  is  authorized  by  law.  Nor  shall 
any  Department  or  any  officer  of  the  Government  accept 
voluntary  service  for  the  Government  or  employ  personal 
service  in  excess  of  that  authorized  by  law,  except  in  cases 
of  sudden  emergency  involving  the  loss  of  human  life  or 
the  destruction  of  property.  All  appropriations  made  for 
contingent  expenses  or  other  general  purposes,  except  ap- 
propriations made  in  fulfillment  of  contract  obligations 
expressly  authorized  by  law,  or  for  objects  required  or 
authorized  by  law  without  reference  to  the  amounts  an- 
nually appropriated  therefor,  shall,  on  or  before  the  begin- 
ning of  each  fiscal  year,  be  so  apportioned  by  monthly  or 
other  allotments  as  to  prevent  expenditures  in  one  portion 
of  the  year  which  may  necessitate  deficiency  or  additional 
appropriations  to  complete  the  service  of  the  fiscal  year  for 
which  said  appropriations  are  made;  and  all  such  appor- 
tionments shall  be  adhered  to  and  shall  not  be  waived  or 
modified  except  upon  the  happening  of  some  extraordinary 
emergency  or  unusual  circumstance  which  could  not  be 
anticipated  at  the  time  of  making  such  apportionment, 
but  this  provision  shall  not  apply  to  the  contingent  ap- 
propriations of  the  Senate  or  House  of  Representatives; 
and  in  case  said  apportionments  are  waived  or  modified  as 
herein  provided,  the  same  shall  be  waived  or  modified  in 
writing  by  the  head  of  such  Executive  Department  or  other 
Government  establishment  having  control  of  the  expendi- 
ture, and  the  reasons  therefor  shall  be  fully  set  forth  in 
each  particular  case  and  communicated  to  Congress  in  con- 
nection with  estimates  for  any  additional  appropriations 
required  on  account  thereof.  Any  person  violating  any 
provision  of  this  section  shall  be  summarily  removed  from 
office  and  may  also  be  punished  by  a  fine  of  not  less  than 
one  hundred  dollars  or  by  imprisonment  for  not  less  than 
one  month." 

In  my  judgment,  this  statute  forbids  your  incurring  any 
deficiency  in  the  respects  mentioned.  Your  authority  to 
employ  temporary  and  auxiliary  clerks  and  substitute, 
auxiliary,  and  temporary  letter  carriers  during  the  fiscal 
year  1913  appears  to  be  dependent  entirely  upon  the  ap- 
propriations for  that  purpose,  and  is  not  otherwise  author- 
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ized  by  law.  The  fact  that  such  appropriations  are 
inadequate  by  reason  of  the  change  in  the  hours  of  service 
of  letter  carriers  and  clerks,  or  by  reason  of  the  establish- 
ment of  the  parcel  post,  as  provided  in  sections  5  and  8  of 
the  act  of  August  24,  1912,  is  not  sufficient  to  authorize 
you  to  exceed  the  appropriations.  Congress  itself  has  de- 
termined the  increased  necessities  of  the  service  in  the 
respects  stated  due  to  the  changes  referred  to.  If  the  ap- 
propriations therefor  are  not  sufficient,  the  responsibility 
rests  with  it. 

It  is  also  to  be  observed  that  under  section  3679,  Re- 
vised Statutes,  as  amended,  it  is  incumbent  upon  you  to 
apportion  the  appropriations  so  as  to  avoid  a  deficiency, 
and  the  mere  fact  that  the  appropriations  are  insufficient, 
in  your  judgment,  adequately  to  subserve  the  public  inter- 
ests is  not  "  an  extraordinary  emergency  or  unusual  cir- 
cumstance which  could  not  be  anticipated  at  the  time  of 
making  such  apportionment "  within  the  meaning  of  sec- 
tion 3679,  as  amended.  (See  4  Op.  Asst.  Gen.  for  the  Post 
Office  Dept.,  p.  632,  where  the  history  of  the  amendments 
to  section  3679  is  set  forth.) 

In  addition,  it  is  to  be  observed  that  section  14  of  the 
iict  of  August  24, 1912,  supra,  provides : 

"  Sec.  14.  That  the  Postmaster  General  may  expend  for 
the  service  of  the  Post  Office  Department  during  the 
months  of  July  and  August,  nineteen  hundred  and  twelve, 
a  greater  amount  than  that  provided  for  by  the  joint  reso- 
lutions extending  appropriations  for  the  necessary  opera- 
tions of  the  Government  under  certain  contingencies,  ap- 
proved July  firet,  August  first,  and  August  fifteenth,  nine- 
teen hundred  and  twelve:  Provided,  That  the  total  ex- 
l^enditures  under  this  act  for  the  whole  of  the  fiscal  year 
nineteen  hundred  and  thirteen  shall  not  exceed  the  amounts 
hereby  apprupriated." 

This  is  an  express  limitation  of  the  total  expenditures 
under  the  authority  of  this  act  for  the  whole  fiscal  year 
1913  to  the  amounts  thereby  appropriated,  and  must  b(» 
held  to  include  the  temporary  and  auxiliary  service  covered 
thereby. 
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It  is  true  that  sections  3965,  3968,  and  3975  of  the  Re- 
vised Statutes  contain  general  provisions  authorizing  the 
Postmaster  General  to  contract  for  the  carrying  of  the 
mails;  but  these  statutes  do  nothing  more  than  prescribe 
the  general  duties  of  the  Postmaster  General  (Beach  v. 
United  States,  226  U.  S.  243,  257)  and  must  yield  to  the 
specific  provisions  of  the  act  of  August  24,  1912,  with  re- 
gard to  the  employment  of  temporary,  auxiliary,  and  sub- 
stitute service,  as  well  as  to  the  express  prohibitions  against 
exceeding  appropriations  contained  in  that  act  and  in  sec- 
tion 3679  of  the  Revised  Statutes,  as  amended. 
Respectfully, 

WILLIAM  R.  HARR, 
Assistant  Attorney  General, 
Approved. 

J.  C.  McREYNOLDS. 
To  the  Postmaster  General. 


POSTAL   SAVINGS   SYSTEM—EMERGBNCY   CREDIT. 

The  practice  of  excluding  the  emergency  credit  from  the  regular 
quota  of  funds  assigned  to  a  postal  savings  depository  is  not  in 
conflict  with  the  provision  of  section  9  of  the  postal  savings  act 
of  June  25,  1910  (36  Stat.  816),  which  requires  that  such  funds 
shall  be  deposited  substantially  in  proportion  to  the  capital  and 
surplus  of  each  bank. 

Department  of  Justice, 

May  17,  WIS. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  8th  instant,  requesting  an  opinion  whether  a 
certain  arrangement,  as  to  the  handling  of  postal  savings 
funds,  is  consistent  with  the  provision  of  section  9  of  the 
postal  savings  act  of  June  25,  1910  (36  Stat.  816),  that 
such  funds  shall  be  deposited  in  the  banks  of  the  com- 
munity where  they  are  received  "  substantially  in  propor- 
tion to  the  capital  and  surplus  of  each  such  bank." 

From  your  statement  it  appears  that,  in  order  to  meet 
withdrawals,  it  is  necessary  for  the  postmaster  to  have  in 
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one  of  the  qualified  depository  banks  in  each  community 
an  emergency  credit  subject  to  his  check,  which  credit 
averages  at  the  present  time  6  per  cent  only  of  the  total 
deposits  and  is  liable  to  decrease.  Since  this  emergency 
credit,  equally  with  the  other  postal  savings  deposits,  must 
be  secured  by  bonds,  although  it  is  an  active  account  and 
entails  much  labor  and  accounting  on  the  part  of  the  bank, 
it  has  seemed  equitable,  and  it  has  been  the  practice,  as 
evidenced  by  regulation  9  of  the  regulations  of  the  board  of 
trustees  of  1911,  to  exclude  this  emergency  credit  from  the 
proportionate  share  in  postal  savings  deposits  of  the  bank 
allowing  it ;  and  the  question  is  whether  this  practice  is  in 
conflict  with  the  provision  above  quoted  requiring  that  the 
deposits  shall  be  "  substantially  in  proportion "  to  the 
capital  and  surplus  of  each  bank.     . 

The  practical  administration  of  the  postal  savings  act 
is  largely  left  to  the  board  of  trustees.  They  have  power 
"  to  make  all  necessary  and  proper  regulations  for  the 
receipt,  transmittal,  custody y  deposit^  investment,  and.r^- 
payment  of  the  funds  deposited  at  postal  savings  deposi- 
tory oflBces  "  (act  of  June  25, 1910,  sec.  1).  The  Postmaster 
General,  with  the  approval  of  said  board,  is  authorized 
''  to  promulgate,  and  from  time  to  time  modify  or  revoke 
*■  *  *  such  rules  and  regulations  not  in  conflict  with 
law  as  he  may  deem  necessary  to  carry  the  provisions  of 
this  act  into  effect  "  (ibid.,  sec.  14).  The  matter  of  making 
the  deposits  in  qualifying  banks  "  substantially  in  propor- 
tion" to  their  capital  and  surplus  is  clearly  subject  to 
regulation  by  the  board  of  trustees,  provided  the  regula- 
tion be  reasonable,  nondiscriminative,  and  adapted  to  carry 
out  the  purposes  of  the  act.  The  object  of  this  provision 
in  the  act  w-as  to  insure  that  the  banks  shall  be  treated 
fairly  as  between  each  other,  without  favoritism  or  in- 
justice. To  give  the  bank  which  assumes  the  burden  of 
the  emergency  credit  of  the  postmaster  an  added  deposit 
equivalent  thereto  can  not  be  considered  unfair  or  "  sub- 
stantially "  disproportionate,  at  any  rate  to  the  extent  of 
being  beyond  the  fair  discretion  of  the  trustees  in  exercis- 
ing their  power  to  make  regulations  to  carry  the  provisions 
of  the  act  into  effect. 
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In  my  judgment,  therefore,  the  practice  referred  to  is 
not  in  conflict  with  the  provisions  of  the  act. 
Respectfully, 

WILLIAM  R.  HARR, 

Assistant  xlttomey  General. 
Approved : 

J.  C.  McREYNOLDS. 

To  the  Postmaster  General. 


APPLICATION  OF  THE  FOOD  AND  DRUGS  ACT  TO  MEATS 

AND  MEAT-FOOD  PRODUCTS. 

Meats  and  meat-food  products  prepared  for  interstate  or  foreign 
commerce  under  the  meat-inspection  law  of  June  30,  1906  (34  Stut 
674),  are  subject  to  the  provisions  of  the  food  and  drugs  act  of 
June  30.  1906  (34  Stat.  768). 

Department  of  Justice, 

May  24, 191S. 

Sir:  I  have  your  letter  of  the  3d  instant  requesting  my 
opinion  on  the  following  question: 

''Are  the  provisions  of  the  Food  and  Drugs  Act,  June 
30,  1906  (34  Stat.  768),  applicable  to  meats  and  meat-food 
products  prepared  for  interstate  or  foreign  commerce  under 
the  meat-inspection  law,  June  30,  1906  (34  Stat.  674)  ?" 

The  question  arises  in  your  department  by  reason  of  the 
fact  that  Rule  39  of  the  Rules  and  Regulations  made  by 
the  Secretaries  of  the  Treasury,  Agriculture,  and  of  Com- 
merce and  Labor  for  the  enforcement  of  the  Food  and 
Drugs  Act  provides  that  said  regulations  shall  not  apply 
to  domestic  meats  and  meat-food  products  which  are  pre- 
pared tinder  the  meat-inspection  law,  and  that  it  is  your 
intention,  if  your  question  shall  be  answered  in  the  affirm- 
ative, to  propose  to  the  other  Secretaries  that  said  Rule 
39  be  revoked. 

I  have  carefully  examined  the  opinion  of  the  Solicitor  of 
the  Department  of  Agriculture,  which  you  inclose  for  my 
information,  and  I  agree  with  him  that  your  question 
should  be  answered  affirmatively. 
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The  agricultural  appropriation  act  of  June  30,  1906, 
contains  some  22  paragraphs,  which  are  commonly  called 
the  meat-inspection  amendment.    These  paragraphs  begin: 

'*That  for  the  purpose  of  preventing  the  use  in  interstate 
or  foreign  commerce,  as  hereinafter  provided,  of  meat  and 
meat-food  products  which  are  unsound,  unhealthful,  un- 
wholesome, or  otherwise  unfit  for  human  food,  etc/' 

On  the  same  day  was  approved  another  statute  which  is 
popularly  known  as  the  Food  and  Drugs  Act. 

Both  statutes  had  the  common  purpose  of  preventing 
the  shipment  in  interstate  and  foreign  commerce  of  impure 
or  unwholesome  foods. 

The  first  act  is  limited  to  meats  and  meat-food  products, 
while  the  second  act  is  general  and  covers  all  foods  and 
drugs.  While  they  have  a  common  object,  their  method 
of  accomplishing  that  purpose  is  quite  diflFerent. 

The  consensus  of  opinion  among  scientists  is  that  it  is 
practically  impossible  to  judge  by  an  examination  of  a 
piece  of  meat,  whether  or  not  it  came  from  a  diseased 
animal,  but  that  such  fact  can  only  be  determine<l  by  a 
post-mortem  examination  of  the  carcass  of  the  animal 
itself.  Accordingly,  the  meat-inspection  act  prohibits  the 
interstate  transportation  of  meat,  unless  there  has  been 
a  post-mortem  examination  of  the  animals  from  which 
such  meat  comes  and  a  finding  by  the  official  inspectors 
that  the  animals  were  free  from  disease,  and  the  meat  is 
sound,  healthful,  wholesome,  and  fit  for  human  food.  The 
whole  structure  of  tins  statute  is  addressed  to  securing  an 
inspection  of  the  animal  from  the  time  it  enters  the 
slaughterhouse  practically  until  the  meat-food  products 
reach  the  hands  of  the  retailer,  and  this  purpose  is  accom- 
plished by  forbidding  and  making  criminal  the  interstate 
transportation  of  all  meat  which  does  not  bear  the  Federal 
mark  of  inspection  and  approval.  So  far  as  this  statute  is 
concerned,  the  prerequisite  of  the  lawful  transportation  of 
the  meat  is  the  Federal  inspection  and  approval,  and  the 
crime  exists  even  though  the  meat  transported  be  per- 
fectly sound  and  wholesome,  if  it  has  not  in  fact  been 
inspected  and  approved. 
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The  act  applies  only  to  cattle,  sheep,  swine,  and  goats, 
and  poultry  is  not  inspected  under  it;  it  is  enforced  only 
by  criminal  action;  it  does  not  provide  for  the  seizure  of 
the  meats  themselves,  nor  does  it  reach  meats  which  have 
become  spoiled  after  leaving  an  official  establishment,  but 
which  are  still  in  interstate  commerce. 

The  Food  and  Drugs  Act,  on  the  other  hand,  accom- 
plishes its  purpose,  not  by  an  inspection  preliminary  to 
transportation — for  inasmuch  as  the  act  applies  generally 
to  all  foo<ls  and  drugs,  such  inspection  would  be  prac- 
tically impossible — but  by  making  criminal  the  interstate 
commerce  in  adulterated  or  misbranded  foods  and  drugs. 
Provision  is  made  for  collecting  and  analyzing  samples  of 
foods  and  drugs,  and  in  addition  to  punishing  violators  of 
the  law  authority  is  given  to  seize  and  destroy  the  adulter- 
ated or  misbranded  foods  themselves. 

While  these  two  statutes  overlap  to  some  extent,  neither 
is  inconsistent  with  the  other,  nor  is  anything  contained  in 
them  to  indicate  that  either  was  intended  by  Congress  as 
a  substitute  for  the  other.  I  am  of  the  opinion  that  the 
acts  are  supplementary  to  each  other,  and  that  both 
apply  to  the  same  articles  of  food  wherever  their  language 
so  indicates. 

That  the  Food  and  Drugs  Act  applies  to  meats  and 
meat-food  products  is  clear  from  its  language.  For 
instance,  in  section  6,  it  is  said: 

'*The  term  *food',  as  used  herein,  shall  include  all  arti- 
cles used  for  food,  drink,  confectionery,  or  condiment  by 
man  or  other  animals,  whether  simple,  mixed,  or  com- 
pound." 

Section  7  provides  that,  for  the  purposes  of  the  act,  an 
article  shall  be  deemed  to  be  adulterated,  in  the  case  of 
food : 

'*  Sixth.  If  it  consists  in  whole  or  in  part  of  a  filthy, 
decomposed,  or  putrid  animal  or  vegetable  substance,  or 
any  portion  of  an  animal  unfit  for  food,  whether  manu- 
factured or  not,  or  if  it  is  the  product  of  a  diseased  animal, 
or  one  that  has  died  otherwise  than  by  slaughter." 
Respectfully, 

J.  C.  McREYNOLDS. 

To  THE  Secretary  of  Agriculture. 
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REDUCTION     OF     COMPENSATION     OF     HONORABLY     DIS- 
CHARGED SOLDIERS  AND   SAILORS. 

The  proviso  of  section  4  of  the  act  of  August  23. 1912  (37  Stat.  413), 
relating  to  the  reduction  in  rank  and  salary  of  honorably  dis- 
charged soldiers  and  sailors,  does  not  prohibit  the  head  of  a 
department  from  conforming  the  salary  of  such  employees  to  the 
grade  or  character  of  work  they  may  be  called  upon  to  perform. 

Department  of  Justice, 

JxiTie  2^  1918. 

Sir:  I  beg  to  acknowledge  the  receipt  of  your  letter  of 
the  12th  ultimo,  requesting  an  opinion  whether  you  have 
authority  to  reduce  the  compensation  of  certain  employees 
in  your  department  who  are  hqjiorably  discharged  soldiers 
or  sailors,  "  engaged  in  work  of  a  grade  or  character  which 
does  not,  in  the  department's  opinion,  justify  the  compen- 
sation they  are  receiving,  notwithstanding  that  the  work 
may  be  done  in  an  efficient  manner." 

In  this  connection  vou  call  mv  attention  to  section  4 
of  the  legislative,  executive,  and  judicial  appropriation 
act,  approved  August  23,  1912  (37  Stat.  413),  which  reads 
as  follows: 

"Sec.  4.  The  Civil  Service  Commission  shall,  subject  to 
the  approval  of  the  President,  establish  a  system  of  effi- 
ciency ratings  for  the  classified  service  in  the  several 
executive  departments  in  the  District  of  Columbia  based 
upon  records  kept  in  each  department  and  independent 
establishment  with  such  frequency  as  to  make  them  as 
nearly  as  possible  records  of  fact.  Such  system  shall 
provide  a  minimum  rating  of  efficiency  which  must  be 
attained  by  an  employee  before  he  may  be  promoted;  it 
shall  also  provide  a  rating  below  which  no  employee  may 
fall  without  being  demoted ;  it  shall  further  provide  for  a 
rating  below  which  no  employee  may  fall  without  being 
dismissed  for  inefficiency.  All  promotions,  demotions,  or 
dismissals  shall  be  governed  by  provisions  of  the  civil 
service  rules.  Copies  of  all  records  of  efficiency  shall  be 
furnished  by  the  departments  and  independent  establish- 
ments to  the  Civil  Service  Commission  for  record  in 
accordance  with  the  provisions  of  this  section:  Provided^ 
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//.^"'^'^^       .^iovs  being  made  in  the  force 

"**'  ^n*^ ''^.   rfe/wftments  no  honorably  dis- 

?»"'  '"ffi^  ^■^"^"■jor^iel'ose  record  in  said  department 

'"  '"'i  ^Idif''  'T,  H  "disdiarged  or  dropped,  or  reduced 

/*•  ^^  (ff  ^^^2\^ingly  violating  the  provisions  of  this 

^^**  AfK"^' ^'^  sammariiy  removed  from  office,  and  may 

ggctJon  sh^^  yiction  thereof  be  punished  by  a  fine  of  not 

glso  "P^^^  ^^^  thousand  dollars  or  by  imprisonment  for 

'"'"' Tthsn  one  year:\ 

jiot  ^^\^^  that  the  Solicitor  of  the  then  Department  of 

,  ^^    toe  SLTid  Labor,  in  an  opinion  rendered  November 

^'^1912.  advised  the  Secretary  that  the  reduction  of  the 

neusation  of  the  class  ^of  employees  in  question  was 

robibited   by   the   proviso   of   the   section   just   quoted. 

Because  of  this  opinion,  you  say,  "  the  department  has 

refrained  from  reducing  the  compensation  of  any  honor- 

jibJv  discharged  soldier  or  sailor  whose  efficiency  rating 

jit  the  department   has  been   good,  notwithstanding  its 

belief,  in  several  instances,  that  such  reduction  would  be 

ill  the  interest  of  good  administration." 

Recently,  however,  the  Solicitor  of  the  Treasury,  in  an 
opinion  to  the  Secretary  of  the  Treasury,  took  a  different 
view,  holding  that  the  proviso  in  question  was  dependent, 
first,  upon  a  reduction  being  made  in  the  force  of  a  depart- 
ment, and  secondly,  upon  the  establishment,  by  the  Civil 
Service  Commission,  of  the  system  of  efficiency  ratings 
provided  for  in  the  preceding  part  of  the  section,  which 
system  has  not  yet  been  established. 

In  view  of  this  conflict  of  opinion,  you  have  submitted 
the  matter  for  my  views. 

Assuming,  for  the  purposes  of  your  question,  that  the 
proviso  as  to  honorably  discharged  soldiers  and  sailors 
is  not  dependent  for  its  operation  upon  the  establishment 
of  the  system  of  efficiency  ratings  provided  for  in  the  pre- 
ceding part  of  the  section,  I  am  nevertheless  of  the 
opinion  that  it  has  no  application  to  the  situation  referred 
to  in  your  letter.  The  proviso  only  undertakes  to  pro- 
tect honorably  discharged  soldiers  or  sailors,  whose 
departmental  record  is  good,  from  being  discharged  or 
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dropped,  or  reduced  in  rank  or  salary,  "in  the  event  of 
reductions  being  made  in  the  force  in  any  of  the  executive 
departments."  It  says,  in  substance,  that  any  such  reduc- 
tion in  the  force  of  a  department  shall  not  be  at  the  ex- 
pense of  any  honorably  discharged  soldier  or  sailor,  if  his 
record  in  said  department  be  good.  But  it  does  not  pro- 
hibit the  head  of  a  department  from  conforming  the  salary 
of  an  honorably  discharged  soldier  or  sailor  to  the  grade 
or  character  of  work  he  may  be  called  upon  to  perform. 
Respectfully, 

J.  C.  McREYNOLDS. 

To  the  Secretary  of  Com  fierce. 


CIVIL   service;— CORRECTION  OF  CERTIFICATION  AFTER 

APPOINTMENT. 

The  Civil  Service  Commission  may,  at  any  time  prior  to  appoint- 
ment, correct  a  mistake  in  its  certification,  but  after  an  appointment 
has  been  made  and  has  been  accepted  by  the  appointee,  without 
any  fraud  on  his  part  or  concealment  of  material  facts,  and  the 
matter  involved  is  not  jurisdictional,  it  is  then  too  late  for  the 
commission  to  attempt  to  correct  Its  certification. 

Department  of  Justice, 

June  5, 1913. 

Sir:  In  accordance  with  your  request  of  the  3d  instant, 
I  beg  to  submit  an  opinion  upon  the  following  matter  pre- 
sented by  the  Civil  Service  Commission. 

Section  9  of  the  civil  service  act  (22  Stat.  403)  provides: 

"  That  whenever  there  are  already  two  or  more  members 
of  a  family  in  the  public  service  in  the  grades  covered  by 
this  act,  no  other  member  of  such  family  shall  be  eligible 
to  appointment  to  any  of  said  grades." 

In  its  letter  to  you  the  commission  states : 

"  Fred  L.  Mostyn,  whose  name  appeared  on  the  register 
for  apprentice  plate  printer,  indicated  in  his  application 
prior  to  examination  that  there  were  already  two  members 
of  his  family  in  the  service  under  circumstances  which 
should  have  precluded  his  certification  so  long  as  they 
existed.     In  approving  the  application,  however,  this  fact 
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was  overlooked  and  he  was  duly  certified  and  appointed  as 

junior  lock  fitter  in  the  mail  bag  repair  shop,  Post  Office 

Department.    The  fact  that  he  was  not  eligible  on  account 

of  the  disability  under  section  9  of  th«  civil  service  act  was 

not  discovered  in  this  office  until  receipt  of  Mr.  Mostyn's 

declaration  made  in  the  usual  form  when  he  entered  upon 

duty. 

4t  *  *  *  * 

"The  Post  Office  Department  was  requested  to  remove 
Mr.  Mostyn  but  it  was  also  advised  that  in  the  event  of 
refusal  to  do  so  the  matter  might  be  submitted  to  the  At- 
torney General  for  opinion.  The  Department  in  letter  of 
May  24  stated  that  Mr.  Mostyn  had  given  complete  satis- 
factioQ  and  in  view  of  the  difficulty  the  Department  has 
experienced  in  securing  suitable  eligibles  for  the  position 
of  junior  lock  fitter  it  is  not  believed  to.be  in  the  interest 
of  the  service  to  drop  him  from  the  rolls  unless,  in  the 
opinion  of  the  Attorney  General,  such  action  is  deemed 
necessary." 

The  commission  desires  to  be  advised  whether  the  case 
presented  is  controlled  by  the  opinions  of  Attorney  Gen- 
eral Harmon,  reported  in  21  Op.  289  and  335;  and  if  not, 
whether  Mr.  Mostyn's  appointment  is  illegal  and  he  should 
be  removed. 

In  the  first  opinion  it  was  held  that  an  irregularity  in 
the  certification  of  the  name  of  an  eligible  for  appointment 
in  the  civil  service  was  cured  by  the  probational  and  abso- 
lute appointment  of  such  person.  The  irregularity  in 
that  case  consisted  in  the  certification  of  the  name  of  a 
person  who  was  sixth  on  the  eligible  list,  such  certification 
being  contrary  to  the  civil  service  rules.  In  his  opinion 
Mr.  Harmon  said  (21  Op.  290-291) : 

"There  must  be  some  point  of  time  when  the  mere 
irregularities  in  certification  must  be  regarded  as  cured. 
The  civil  service  rules  have  no  greater  dignity  than  the 
law  which  authorizes  them,  and  it  would  be  highly  unrea- 
sonable that  persons  who  have  left  other  employments 
should  be  ousted  from  positions  which  they  are  satisfac- 
torily filling  simply  because  it  is  discovered  that  employees 
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of  the  Civil  Service  Commission  have  made  mistakes  in 
their  certifications.  To  hold  that  the  irregularity  in  the 
present  case  has  been  cured  by  the  probational  and  absolute 
appointments  of  Mr.  Moore  and  by  his  long  service  is  in 
line  with  the  decisions  of  the  courts  upon  cognate  ques- 
tions, and  with  the  opinion  of  Attorney  General  Miller  in 
20  Opinions,  274,  in  which  it  was  held  that  an  appointment 
made  contrary  to  the  rule  of  apportionment  enjoined  by 
the  statute  should  not  be  disturbed  because  the  violation  of 
the  rule  had  been  due  to  mere  inadvertence,  though  the 
fault  was  that  of  the  appointee  in  failing  to  give  notice  of 
a  change  of  residence  which  occurred  between  his  exami- 
nation and  his  appointment.  I  therefore  answer  that  the 
appointment  should  now  be  considered  conclusive." 

In  the  other  opinion  referred  to,  Mr.  Harmon  held  that 
the  certificate  of  eligibles  delivered  to  the  appointing  offi- 
cer by  the  subordinates  of  the  Civil  Service  Commission 
was  complete  authority  to  such  officer  and  complete  pro- 
tection to  the  appointee.  That  case  was  also  one  of  the 
certification  of  a  person  whose  position  on  the  eligible  list 
did  not  entitle  him  thereto,  and  in  deciding  it  Mr.  Harmon 
said  (21  Op.  335-336) : 

"  This  case  is  similar  to  that  of  Frank  C.  Moore,  dis- 
cussed in  my  opinion  of  January  9,  1896,  except  that  in 
Moore's  case  the  irregularity  was  not  discovered  until  he 
had  served  over  six  months  and  received  an  absolute  as 
well  as  probationary  appointment.  In  my  opinion,  how- 
ever, this  distinction  is  not  material.  The  appointing  offi- 
cer must  necessarily  place  absolute  reliance  upon  the  certifi- 
cate received  by  him  from  the  board  of  examiners.  The 
appointment  is  usually  made  promptly,  and  the  appointee 
often  gives  up  other  employment  so  that  it  would  be  a 
great  injustice  to  him  to  be  thrown  out  of  his  new  place  in 
the  Government  service  on  account  of  a  mistake  made  by 
some  subordinate  of  the  Civil  Service  Commission. 

"  I  think  that  the  regularity  of  the  steps  taken  by  the 
Civil  Service  Commission  is  not  jurisdictional;  and  that, 
while  the  subordinates  of  that  commission  are  subject  to 
discipline  for  such  misfeasances  as  occurred  in  the  present 
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case,  nevertheless  the  certificate  which  they  deliver  to  the 
appointing  officer  is  a  complete  authority  to  the  latter  and  a 
complete  protection  to  the  appointee. 

'^Answering  the  first  question  submitted,  therefore,  it  is 
my  opinion  that  Baggott's  appointment  was  legal.  This 
disposes  also  of  the  second  question. 

"Answering  the  third  question,  as  to  whether  there  is 
'  any  law  or  rule  which  will  be  effective  in  preventing  a 
board  from  securing  the  appointment  of  a  person  who  is 
ineligible  or  who  has  never  been  examined  by  simply  enter- 
ing his  name  on  the  certificate,'  I  know  of  no  method 
except  the  selection  of  competent  and  careful  boards  of 
examiners.  Doubtless  every  effort  to  this  end  has  been 
made  by  the  Civil  Service  Commission;  and  this  case, 
therefore,  must  be  classed  among  the  mistakes  that  oc- 
casionally and  unavoidably  occur  in  all  business  affairs. 

The  Civil  Service  Conmiission  calls  attention  to  the  fact 
that  the  case  now  under  consideration  differs  from  those 
in  the  opinions  just  cited  in  that  the  inadvertent  certifica- 
tion of  Mostyn's  name  was  contrary  to  the  civil  service  act, 
and  not  simply  to  a  rule  promulgated  thereunder.  In  my 
opinion  this  is  inunaterial.  The  rules  promulgated  by  the 
President  under  the  authority  of  the  civil  service  act  have 
the  force  of  law,  and,  while  they  may  be  waived  by  the 
President  himself,  can  not  be  disregarded  by  the  commis- 
sion or  the  head  of  a  department  any  more  than  a  pro- 
vision of  the  statute  itself. 

The  provision  in  question  declares  that  a  person  shall  be 
ineligible  for  appointment  to  any  of  the  grades  covered  by 
the  act  if  there  are  already  two  or  more  members  of  his 
family  in  the  public  service  in  those  grades;  but  it  does 
not  declare  that  the  appointment  of  such  a  person  shall  be 
void  and  of  no  effect. 

Under  the  civil  service  act  and  rules,  the  head  of  a  de- 
partment is  required  to  accept  the  determination  of  the 
Oivil  Service  Commission  as  to  eligibility  of  an  applicant 
for  appointment  (28  Op.  393-394).  If  the  commission 
makes  a  mistake  in  its  certification,  it  is,  of  course,  within 
its  power  to  correct  it  before  appointment;  but  after  an 
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appointment  is  made  by  the  head  of  a  department  and  is 
accepted  by  the  appointee,  without  and  fraud  on  his  part  or 
conceabnent  of  material  facts,  I  think  it  is  too  late  for  the 
commission  to  attempt  to  correct  its  certification. 

The  rule,  of  course,  would  be  otherwise  if  the  matter 
involved  were  jurisdictional;  but  I  agree  with  Attorney 
(leneral  Harmon  that  "the  regularity  of  the  steps  taken 
by  the  Civil  Service  Commission  is  not  jurisdictional." 
(See  Noble  v.  Vruon  River  Logging  Railroad^  147  U.  S. 
165,  173-174.) 

Respectfully,  J.  C.  McREYNOLDS. 

To  the  President. 


NATIONAL  BANKS— MEANING  OF  WORD  "  PI^ACE." 

The  word  "  place,"  as  used  in  section  5138  of  the  Revised  Statutes, 
relating  to  the  capitalization  of  national  bnnks,  means  a  corporate 
or  quasicorporate  body  orgnnissed  for  the  purpose  of  local  govern- 
ment in  a  defined  territory. 

Depart^ient  of  Justice, 

June  6, 1913. 

Sm:  I  have  the  honor  to  acknowledge  the  receipt  of 
jour  letter  of  March  25  last,  requesting  an  opinion  as  to 
the  meaning  of  the  word  "place"  in  section  5138  of  the 
Kevised  Statutes  relating  to  the  capitalization  of  national 
banks. 

The  occasion  is  a  request  for  your  permission  to  or- 
ganize a  banking  association  with  a  capital  of  $50,000,  to 
do  business  in  Logan  Square,  a  locality  within  the  limits 
of  the  corporate  city  of  Chicago,  but  about  9  miles  removed 
from  its  business  district  and  large  center  of  population. 

The  answer  to  your  question  turns  entirely  upon  the 
proper  construction  of  sections  6  and  7  of  the  act  of  June 
3,  1864  (13  Stat.  99,  101),  section  5138,  Revised  Statutes, 
I)eing  the  same,  in  so  far  as  the  point  involved  is  concerned, 
as  section  7  of  the  act  of  June  3,  1864. 

Section  6  of  the  said  act  requires  an  organization  cer- 
tificate for  national  banks  which  shall  specify  "  the  place 


174      National  Banks — Meamng  of  Word  "  Place?'* 


where  the  operations  of  discount  and  deposit  are  to  be 
carried  on,  designating  the  State,  Territory,  or  district, 
and  also  the  particular  county  and  city^  town  or  village J'^ 

Section  7  of  the  said  act  provides  that  no  association 
fc?hall  be  organized  with  a  less  capital  than  $100,000,  "  nor 
in  a  city  whose  population  exceeds  fifty  thousand  persons, 
Avith  a  less  capital  than  two  hundred  thousand  dollars; 
provided  that  banks  w^ith  a  capital  of  not  less  than  fifty 
thousand  dollars  may,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  be  organized  in  any  pla^e  the  popu- 
lation of  which  does  not  exceed  six  thousand  inhabitants.'^^ 

It  is  quite  evident  that  the  "  place  "  referred  to  in  sec- 
tion 7  is  the  same  "  place  "  referred  to  in  section  6,  and 
by  the  settled  rule  of  statutory  construction  must  have  the 
same  meaning.  It  is  equally  certain  that  the  "  place  "  in 
section  6  must  be  a  "city,  town,  or  village."  The  lan- 
guage can  have  no  other  meaning.  If  "  place  "  can  mean 
something  other  than  "  city,  town,  or  village,"  then,  of 
course,  it  would  be  impossible  to  make  the  designation 
required. 

It  follows  that  "  place  "  in  section  7  must  mean  "  city, 
town,  or  village,"  and,  in  order  to  establish  a  bank  with 
$60,000  capital,  it  must  be  established  in  a  "  city,  town,  or 
village "  "  the  population  of  which  does  not  exceed  six 
thousand  inhabitants." 

The  words  "  city,  town,  or  village  "  can  have  no  other 
legal  meaning  (except  possibly  in  very  anomalous  cases), 
than  a  corporate  or  quasicorporate  body  organized  for  the 
purpose  of  local  government  in  a  defined  territory.  This 
was  the  established  meaning  of  these  words  at  the  time 
the  act  of  1864  was  passed,  and  is  their  meaning  to-day.  It 
is  well  understood  that  the  State,  itself  a  governmental  cor- 
poration, subdivided  itself  into  counties,  and  in  some  cases 
townships,  or  hundreds,  which  latter  were  quasicorpora- 
tions  exercising  a  portion  of  the  governmental  authority 
of  the  State,  while,  where  population  became  too  dense 
for  this  form  of  government,  villages,  towns,  and  cities 
were  organized,  and  they  were  organized  essentially  as 
corporations,  to  conduct,  as  such,  the  local  government  of 
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a  defined  community.  No  one  ever  supposed  that  "  city, 
town,  or  village  "  was  merely  a  popular  appellation  given 
to  a  certain  vaguely  defined  territory.  The  words  con- 
noted, above  all,  local  government,  with  legislative  and 
executive  functions.  (Dillon  on  Municipal  Corporations, 
5th  ed.,  sec  14,  15,  et  seq.;  Cooley  on  Constitutional  Limi- 
tations, 7th  ed.,  pp.  261,  262,  et  seq. ;  Goodnow  Principles 
of  Administrative  Law,  pp.  206,  219,  et  seq.) 

That  this  is  the  meaning  of  the  word  "  place  "  in  the 
act  of  1864  is  brought  out  clearly  in  the  proviso  to  section 
41  thereof,  to  the  effect  that  nothing  in  the  act  shall  be 
constnied  to  prevent  the  shares  in  any  banking  association 
held  by  any  person  or  body  corporate  "  from  being  in- 
cluded in  the  valuation  of  the  personal  property  of  such 
person  or  corporation  in  the  assessment  of  taxes  imposed 
by  or  xmder  State  authority  at  the  place  where  such  bank 
is  located,  and  not  elsewhere." 

The  word  "  place  "  is  evidently  used  here  as  meaning  a 
community  where  personal  property  is  valued  for  taxation, 
and  evidently  such  a  valuation  can  be,  and  is  only,  made 
in  some  political  subdivision.  A  mere  locality  has,  as  such, 
no  special  valuation  of  personal  property  for  taxation. 

This  reasoning  applies  a  fortiori  to  the  word  "city." 
In  all  the  history  of  England  and  of  this  country  this 
word  has  always  primarily  indicated  government,  not  ter- 
ritory, and  a  citizen  was  one  who  claimed  the  right  to  par- 
ticipate in  this  local  government.  The  "  city  "  of  New 
York,  or  the  "  city  "  of  Chicago,  includes  all  that  territory 
in  which  the  laws  and  ordinances  of  the  city  run,  and  its 
power  of  local  taxation  is  exercised,  and,  except  in  loose, 
popular  usage,  can  include  no  less.  The  inhabitants  of 
Logan  Square  live  in  the  "  city  "  of  Chicago^  are  subject  to 
its  laws  and  taxing  power,  and  are  citizens  thereof.  It  is 
the  population  of  the  "  city  "  of  Chicago,  as  thus  defined, 
which  must  be  taken  as  a  basis  for  the  capitalization  of 
any  banking  association  established  within  its  corporate 
limits. 

The  act  of  1864  could  not  be  safely  administered  under 
any  other  construction,  for  it  would  be  impossible  to  de- 
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tennine  the  population  of  a  "  city,  town,  or  village,"  un- 
less its  boundaries  as  a  political  community  be  taken  as  a 
base.  The  act  of  1864  must  have  had  in  mind  the  United 
States  Census,  which  could  not  be  resorted  to  if  the  loose 
definition  of  a  "  city,  town,  or  village  "  be  taken. 

Moreover,  the  loose  construction  of  these  words  leaves 
the  administration  of  the  act  in  an  important  feature  to 
the  uncontrolled  discretion  of  the  administrative  officers. 
Once  the  test  of  a  political  community  is  abandoned  and 
there  is  no  clear  principle  upon  which  to  define  a  "city, 
town,  or  village,"  the  whole  question  would  finally  come 
down  to  the  mere  opinion  of  the  administrative  officer  that 
a  bank  with  not  less  than  $50,000  capital  was,  or  was  not, 
proper  or  necessary  in  a  particular  locality. 

It  is  true  that  the  act  has  received  a  different  construc- 
tion by  the  Solicitors  of  the  Treasury,  and  that  this  con- 
struction has  been  acted  upon  by  your  department  since 
1901.  This  departmental  construction  is  entitled  to  con- 
siderable weight,  and  might  be  decisive  if  the  law  were 
ambiguous,  but  as,  in  my  opinion,  the  law  is  entirely  clear, 
the  departmental  construction,  while  entitled  to  considera- 
tion, is  not  controlling  and,  in  this  case,  should  not  be  fol- 
lowed. {Swift  Co.  V.  U.  S.  105  U.  S.  691,  695;  U.  S.  v. 
Graham,  110  U.  S.  219,  221 ;  Studehaker  v.  Perry,  184  U.  S. 
258,  269.)  It  is  also  true  that  the  construction  I  have 
adopted  may  work  an  inconvenience  in  a  very  few,  peculiar 
cases,  but,  in  my  judgment,  the  remedy,  if  any  remedy  be 
needed,  should  be  left  to  Congress,  where  the  matter  prop- 
erly belongs. 

Very  respectfully, 

J.  C.  McREYNOLDS. 

To  THE  Secretary  of  the  TREASURr. 
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PROMOTION  OF  ARMY  OFFICERS. 

The  act  of  October  1,  1890  (26  Stat.  562),  regulating  the  promotion 
of  certain  officers  of  the  Army,  does  not  make  It  obligatory  upon 
the  President  to  promote  to  n  vacancy  existing  In  the  grade  of 
lieutenant  colonel  the  senior  officer  In  the  next  lower  grade,  if,  in 
his  opinion,  the  record  of  the  officer  has  been  such  as  to  indicate 
that  he  is  disqualified  for  promotion. 

Department  of  Justice, 

June  eS,  1913. 

Sir:  I  have  the  honor  to  reply  to  the  request  in  your 
letter  of  June  5  for  my  opinion  concerning  the  effect  of 
the  act  of  Congress  of  October  1,  1890,  upon  your  right 
to  make  nominations  for  certain  positions  in  the  Army.  It 
appears  that  a  vacancy  exists  in  the  grade  of  lieutenant 
colonel  in  the  Quartermaster  Corps,  and  that  you  are  con- 
sidering how  it  should  be  filled. 

The  following  queries,  presented  by  the  honorable  Sec- 
retary of  War,  state  the  points  for  consideration : 

"(1)  Whether  the  provision  of  the  act  of  October  1, 
1890,  that  promotions  in  the  Army  below  the  rank  of  briga- 
dier general  shall,  subject  to  the  examination  required 
therein  (i.  e.,  '  examination  of  all  officers  of  the  Army 
below  the  rank  of  major ') ,  be  made  '  according  to  seniority 
in  the  next  lower  grade,'  should  be  construed  as  mandatory 
upon  the  President  to  appoint  the  senior  officer  in  the 
grade  of  major  to  the  vacancy,  if,  in  his  opinion,  the 
record  of  the  officer  has  been  such  as  to  indicate  that  he 
is  disqualified  for  promotion,  but  under  the  law  can  not 
be  eliminated,  either  through  the  agency  of  a  retiring 
board  or  a  court-martial. 

"(2)  Whether,  if  the  act  of  October  1,  1890,  be  regarded 
as  intended  to  require  the  President  to  appoint  the  senior 
officer  in  the  next  lower  grade,  the  statute  if  so  construed 
would  not  be  an  unauthorized  encroachment  upon  the 
appointing  power  of  the  President  and  should  not  for  that 
reason  be  treated  as  advisory  or  recommendatory  in  char- 
acter." 
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The  act  of  October  1,  1890,  c  1241  (26  Stat  562),  which 
is  referred  to  in  the  above  questions,  provides: 

"  Be  it  enacted^  etc.,  That  hereafter  promotion  to  every 
grade  in  the  Army  below  the  rank  of  brigadier  general, 
throughout  each  arm,  corps,  or  department  of  the  service, 
shall,  subject  to  the  examination  hereinafter  provided  for. 
be  made  according  to  seniority  in  the  next  lower  grade  of 
that  arm,  corps,  or  department :  Provided^  That  in  the  line 
of  the  Army  all  officers  now  above  the  grade  of  second 
lieutenant  shall,  subject  to  such  examination,  be  entitled 
to  promotion  in  accordance  with  existing  laws  and  regu- 
lations." 

Section  3  of  that  act  provides,  in  part,  as  follows : 

"  Sec.  3.  That  the  President  be,  and  he  is  hereby,  au- 
thorized to  prescribe  a  system  of  examination  of  all  officers 
of  the  x\rmy  below  the  rank  of  major  to  determine  their 
fitness  for  promotion,  such  an  examination  to  be  conducted 
at  such  times  anterior  to  the  accruing  of  the  right  to  pro- 
motion as  may  be  best  for  the  interests  of  the  service: 
Provided^  That  the  President  may  waive  the  examination 
for  promotion  to  any  grade  in  the  case  of  any  officer  who 
in  pursuance  of  existing  law  has  passed  a  satisfactory  ex- 
amination for  such  grade  prior  to  the  passage  of  this  act : 
Arkd  prodded^  That  if  any  officer  fails  to  pass  a  satisfactory 
examination  and  is  reported  unfit  for  promotion,  the  offi- 
cer next  below  him  in  rank,  having  passed  said  examination 
shall  receive  the  promotion:  And  provided^  That  should 
the  officer  fail  in  his  physical  examination  and  be  found 
incapacitated  for  service  by  reason  of  physical  •disability 
contracted  in  line  of  duty  he  shall  be  retired  with  the  rank 
to  which  his  seniority  entitled  him  to  be  promoted ;    *    *    *.'' 

Section  2  of  Article  II  of  the  Constitution,  dealing  with 
the  power  of  the  President,  provides  that  "  he  shall  nomi- 
nate, and  bv  and  with  the  Advice  and  Consent  of  the 
Senate,  shall  appoint  ^Embassadors,  other  Public  Minis- 
ters and  Consuls,  Judges  of  the  Supreme  Court,  and  all 
other  Officers  of  the  United  States,  whose  Appointments 
are  not  herein  otherwise  provided  for,  and  which  shall  be 
established  by  law :  but  the  Congress  may  by  Law  vest 
the  Appointment  of  such  inferior  Officers,  as  they  think 
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proper,  in  the  President  alone,  in  the  Courts  of  Law,  or 
in  the  Heads  of  Departments." 

This  provision  of  the  Constitution  divides  inferior  offi- 
cers into  two  classes  according  to  the  source  from  which 
the  power  of  appointment  is  derived.  When  Congress 
creates  an  office,  but  does  not  vest  the  power  of  appointment 
thereto  in  any  of  the  persons  specified,  then  the  Constitu- 
tion operates  propria  vigore  and  immediately  casts  upon 
the  President,  by  and  with  the  advice  and  conset  of  the 
Senate,  the  duty  of  appointing  thereto.  Where,  on  the 
other  hand,  Congress  itself  designates  the  person  or  per- 
sons who  are  to  appoint  to  a  given  office  created  by  it, 
there  the  power  and  the  duty  of  appointment  comes  im- 
mediately from  Congress,  and  only  mediately  from  the 
Constitution. 

Congress,  by  the  act  of  February  2,  1901,  sec.  16  (31 
Stat.  751),  provided  for  the  office  of  lieutenant  colonel  in 
the  Quartermaster  Corps,  but  said  nothing  as  to  the  power 
of  appointment  thereto.  The  provisions  of  the  Consti- 
tution, therefore,  operate  directly  upon  this  office,  and, 
without  the  intervention  of  Congress,  obliges  the  President 
to  nominate,  and  by  and  with  the  advice  and  consent  of 
the  Senate,  to  appoint  thereto. 

In  this  opinion  it  is  only  necessary  to  consider  appoint- 
ments the  duty  to  make  which  is  directly  imposed  on  the 
President  by  the  Constitution  itself;  no  discussion  of  the 
other  class  will  be  entered  upon.  That  a  difference  exists 
between  the  two  is  intimated  in  United  States  v.  Perkins 
(116U.  S.  483,  485). 

I  entertain  no  doubt  that  the  power  of  appointment  of 
officers,  the  duty  to  appoint  whom  devolves  directly  on  the 
President  and  Senate  bv  virtue  of  the  Constitution  itself, 
is  one  involving  a  discretion  not  to  be  entirely  controlled 
by  Congress.  This  power  is  from  a  source  above  Congress, 
namely,  the  Constitution,  and  can  not  be  destroyed  by  the 
inferior  power. 

In  Marhury  v.  Madison  (1  Cranch,  137,  155),  Chief 
Justice  Marshall,  after  quoting  the  clauses  of  the  Consti- 
tution on  the  subject,  said : 
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"  These  are  the  clauses  of  the  Constitution  and  laws  of 
the  United  States,  which  affect  this  part  of  the  case.  They 
seem  to  contemplate  three  distinct  operations : 

"  1.  The  nomination :  This  is  the  sole  act  of  the  Presi 
dent,  and  is  completely  voluntary, 

"  2.  The  appointment :  This  is  also  the  act  of  the  Presi- 
dent, and  is  also  a  voluntary  act^  though  it  can  only  br 
performed  by  and  with  the  advice  and  consent  of  th<» 
Senate." 

Attorney  General  Akerman  expressed  the  same  views  in 
18  Op.  510,  as  did  the  Court  of  Appeals  of  New  York  in 
People  V.  Mosher  (163  N.  Y.  32,  38,  39),  and  the  Supreme 
Courts  of  Massachusetts  in  Brown  v.  RusseU  (166  Mass. 
14,25). 

Nor  does  the  fact  that  Congress  is  given  power  by  the 
Constitution  "  to  make  Rules  for  the  Government  and 
Regulation  of  the  land  and  naval  Forces  "  enable  it  to  con- 
trol the  President's  discretion  in  respect  of  those  appoint- 
ments which  the  same  supreme  law  requires  him  to  make. 
The  general  power  to  regulate  such  forces  can  not  be  taken 
to  nullify  the  specific  mandate  to  the  President  to  appoint 
to  offices  where  Congress  has  made  no  other  provision. 
{Fitz  John  Porter's  Case^  18  Op.  18.) 

A  promotion  in  the  Army  is  an  appointment  to  a  higher 
office  therein.  The  custom,  so  far  as  I  am  aware,  has 
always  been  to  nominate  the  promoted  officer  to  the  Senate, 
and  subsequently  to  appoint  and  commission  him  anew. 
(Senate  Report  Am.  St.  Pap.  Military  Affairs,  vol.  2. 
p.  407 ;  General  Wood's  Case,  15  Ct.  Cls.  151 ;  107  U.  S.  414.) 

I  do  not  think,  therefore,  that  the  act  of  October  1, 1890, 
makes  it  obligatory  upon  the  President  to  promote  the 
senior  officer  in  the  grade  of  major,  when  a  vacancy  exists 
in  the  grade  of  lieutenant  colonel  in  the  Quartermaster 
Corps,  if,  in  his  opinion,  the  record  of  the  officer  has  been 
such  as  to  indicate  that  he  is  disqualified  for  promotion. 
RespectfuUv, 

J.  C.  McREYNOLDS. 

To  THE  PRESmENT. 
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CIVIL  SBRVICB—KXCEPTED  POSITIONS. 

Section  6  of  the  Post  Office  Department  appropriation  act  of  August 
24,  1912  (37  Stat  555),  which  prescribes  regulations  in  respect  to 
the  removal  of  persons  in  the  classified  civil  service,  does  not  apply 
to  those  occupying  excepted  positions 

Depabtment  of  Justice, 

June  23,  1913. 

Sir  :  I  beg  to  refer  to  your  letter  of  April  25  last,  request- 
ing an  opinion  whether  section  6  of  the  Post  Office  Depart- 
ment appropriation  act,  approved  August  24,  1912  (37 
Stat.  555),  which  prescribes  regulations  in  respect  to  the  re- 
moval of  persons  from  the  "  classified  civil  service,"  applies 
to  those  occupying  what  are  known  as  "  excepted  "  positions. 

The  provision  referred  to  reads : 

"  Sec  6.  That  no  person  in  the  classified  civil  service  of 
the  United  States  shall  be  removed  therefrom  except  for 
such  cause  as  will  promote  the  efficiency  of  said  service  and 
for  reasons  given  in  writing,  and  the  person  whose  removal 
is  sought  shall  have  notice  of  the  same  and  of  any  charges 
preferred  against  him,  and  be  furnished  with  a  copy 
thereof,  and  also  be  allowed  a  reasonable  time  for  person- 
ally answering  thQ  same  in  writing;  and  affidavits  in  sup- 
port thereof ;  but  no  examination  of  witnesses  nor  any  trial 
or  hearing  shall  be  required  except  in  the  discretion  of  the 
officer  making  the  removal ;  and  copies  of  charges,  notice  of 
hearing,  answer,  reasons  for  removal,  and  of  the  order  of 
removal  shall  be  made  a  part  of  the  records  of  the  proper 
department  or  office,  as  shall  also  the  reasons  for  reduction 
in  rank  or  compensation;  and  copies  of  the  same  shall  be 
furnished  to  the  person  affected  upon  request,  and  the 
Civil  Service  Commission  also  shall,  upon  request,  be  fur- 
nished copies  of  the  same  :***." 

It  appears  that  the  Civil  Service  Commission  has  advised 
you  in  this  matter  as  follows : 

"  The  classified  service  comprises  all  those  positions  which 
on  the  one  hand  are  not  subject  to  confirmation  by  the 
Senate  and  on  the  other  hand  are  not  thase  of  mere  laborer 
or  workmen.  Positions  excepted  from  examination  under 
Schedule  A  of  the  rules  are  therefore  within  the  classified 
service  and  section  6  of  the  act  of  August  24,  1912,  as  it 
applies  in  direct  terms  to  all  classified  employees,  applies  to 
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persons  occupying  positions  excepted  from  examination 
under  Schedule  A." 

The  definition  given  by  the  Civil  Service  Commission  of 
the  classified  service  in  the  above  statement  is  substantially 
that  made  by  section  1  of  Rule  II  of  the  Civil  Service 
Rules,  first  promulgated,  I  am  advised,  in  March,  1903. 

Some  of  the  positions  declared  by  the  Civil  Service  Rules 
to  be  within  the  classified  service,  but  excepted  in  Schedule 
A  thereof  from  examination,  are  as  follows: 

"Two  private  secretaries  (5r  confidential  clerks  to  the 
head  of  each  of  the  executive  departments  and  one  to  each 
assistant  head. 

"  One  private  secretary  or  confidential  clerk  to  each  of 
the  heads  of  bureaus,  appointed  by  the  President  and  con- 
firmed by  the  Senate,  in  the  executive  departments,  if 
authorized  by  law. 

"  All  persons  appointed  by  the  President  without  con- 
firmation by  the  Senate. 

"Attorneys,  assistant  attorneys,  and  special  assistant 
attorneys.'' 

Special  exceptions  are  made  in  the  schedule  for  each 
Department. 

The  result  of  the  interpretation  placed  by  the  Civil 
Service  Commission  upon  section  6  of  the  act  of  August  24, 
1912,  is  that  persons  occupying  the  most  confidential  rela- 
tions with  the  heads  of  departments,  or  for  other  reasons 
deemed  advisable  to  be  excepted  from  the  general  rule  as 
to  examination  for  competitive  positions  in  the  public 
service,  can  not  be  removed  at  the  discretion  of  such  heads, 
but  only  for  ,such  cause  as  will  promote  the  efficiency  of 
said  service,  and  for  reasons  given  in  writing,  with  notice 
and  opportunity  to  be  heard. 

L  The  reasons  for  requiring  this  procedure  for  the  removal 
of  persons  occupying  competitive  positions  is  apparent. 
Such  persons  are  appointed  as  the  result  of  examination  in 
accordance  with  the  Civil  Service  Rules,  by  which  their 
qualifications  for  the  positions  they  hold  are  determined, 

and  they  are  not  merely  the  personal  selection  of  the  head 
of  the  department  in  which  they  serve.  Having  no  arbi- 
trary right  of  selection,  it  may  well  be  said  that  the  head 
of  a  department  should  have  no  arbitrary  right  of  removal. 
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But  these  considerations  do  not  apply  to  persons  occupying 
excepted  positions.  Since  their  appointment  rests  on  per- 
sonal selection,  they  can  logically  claim  no  better  tenure. 
But  the  right  of  personal  selection  would  be  defeated  if 
a  person  so  selected  could  not  be  removed  at  the  pleasure  of 
the  appointing  power. 

If,  therefore,  the  restrictions  in  the  act  in  question  are 
applied  to  persons  occupying  excepted  positions,  one  of  the 
chief  purposes  of  such  exceptions — which  are  expressly 
authorized  by  the  civil  service  act  (sec.  7)  and  rules  (Rule 
II,  sec.  3) — will  be  defeated.  But  there  is  nothing  in  the 
history  of  the  act  which  suggests  that  Congress  had  any 
intention  to  limit  the  right  of  the  appointing  power  to 
select  persons  for  the  excepted  positions. 

The  specific  cause  for  this  legislation  was  a  controversy 
about  the  Railway  Mail  Service  (48  Cong.  Rec.  4653-4657, 
4988-6009,  5197-5241,  5625-5638,  9952-9953,  10670-10676), 
the  positions  in  which  are  competitive,  and  no  question  of 
excepted  positions  was  involved  or  mentioned  in  the  debates 
on  the  matter. 

The  situation  here  appears  to  be  analogous  to  that  pre- 
sented in  the  Iloly  Trinity  Church  case  (143  U.  S.  457), 
where  it  was  held  that  a  thing  within  the  language  of  the 
statute  was  not  within  the  statute  because  not  within  its 
spirit  and  purpose,  as  shown  by  its  history  and  the  evil 
intended  to  be  remedied. 

For  the  reasons  stated,  I  am  of  the  opinion  that  the  term 
"  classified  civil  service,"  in  section  6  of  the  act  of  August 
24,  1912,  was  used  in  the  more  popular  sense  of  the  com- 
petitive service  and  therefore  should  not  be  held  to  include 
excepted  positions,  unless  such  positions  have  been  filled 
as  competitive  positions  are  filled,  in  which  event,  under 
Rule  II,  paragraph  3,  of  the  Civil  Service  Rules,  the  person 
appointed  is  entitled  to  all  the  rights  of  a  competitive 
employee. 

Respectfully, 

WILLIAM  R.  HARR, 

Assistant  Attorney  General. 

Approved : 

J.  C.  McREYNOLDS. 

To  the  Secretary  of  Commerce. 
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AUTHORITY  TU  GHANT  LEAVE  OF  ABSENCE  TO  OFFICEK 
OF  THE  ENGINEER  CORPS  TO  ACCEPT  CIVIL  OFFICE. 

The  Secretary  of  War  is  prohibited  by  section  1224  of  the  Revised 
Statutes  from  granting  leave  of  absence  to  an  officer  of  the  £2n- 
gineer  Corps  in  order  that  he  may  be  employed  by  the  Interstate 
Commerce  Commission  to  assist  in  the  valuation  of  properties  of 
common  carriers  under  the  act  of  March  1,  1913  (37  Stat.  701). 

Depabtment  of  Justice, 

July  2^  1913. 

SiB :  I  have  the  honor  to  reply  to  your,  letter  of  April  3, 
1913,  in  which  you  ask  my  opinion  on  the  following 
question : 

"  Whether  you  have  authority  to  grant  leave  of  absence 
to  an  officer  of  the  Engineer  Corps  in  order  that  he  may  be 
employed  by  the  Interstate  Commerce  Commission  to  as- 
sist in  the  valuation  of  properties  of  carriers  under  the  act 
of  March  1,  1913." 

I  am  of  opinion  that  section  1224  R.  S.,  to  which  you 
refer,  prohibits  such  grant  of  leave. 

This  section  is  as  follows  ; 

"  Sec.  1224.  No  officer  of  the  Army  shall  be  employed  on 
civil  works  or  internal  improvements,  or  be  allowed  to 
engage  in  the  service  of  any  incorporated  company,  or  be 
employed  as  acting  paymaster  or  disbursing  agent  of  the 
Indian  Department,  if  such  extra  employment  requires 
that  he  shall  be  separated  from  his  company,  regiment,  or 
corps,  or  if  it  shall  otherwise  interfere  with  the  perform- 
ance of  the  military  duties  proper." 

Of  course  it  goes  without  saying  that  the  grant  of  leave 
for  the  purpose  proposed,  covering,  as  stated,  two  or  three 
years,  would  require  the  officer  to  "be  separated  from  his 
*  *  *  corps,"  and  would  "  interfere  with  the  perform- 
ance of  the  military  duties  proper." 

And  also  it  seems  plain  that  the  section  applies  as  well 
to  officers  of  the  Engineer  Corps  as  to  the  other  officers  of 
the  Army.  That  was  the  opinion  of  Attorney  General 
Brewster  (18  Op.  11),  and  semble  of  Acting  Attorney 
General  Maxwell  (20  Op.  604),  and  of  the  Judge  Advocate 
General  (May  17, 1876,  R.  37,  540;  and  May  18, 1876,  R.  37, 
540).    Indeed  the  legislative  history  shows  that  the  engi- 
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iieei-b  were  ptx:uliarly  the  subject  of  the  legislation,  and 
that  it  was  inspii-ed  chiefly  by  the  opinion  that  their  non- 
military  activities  tended  to  cripple  their  corps.  (Cong. 
Globe,  25th  Cong.  2d  sess.,  vol.  6,  p.  133  passim^  and  see 
the  history  fully  stated  in  the  Judge  Advocate  General's 
opinion  of  March  81,  1913,  paragraph  7.)  It  is  true  that 
on  this  point  the  opinion  of  my  predecessor  reported  in  28 
Op.  270  looks  the  other  way  in  its  ultimate  result,  but  his 
attention  was  not  called  to  this  section  1224  R.  S.,  but 
only  to  the  relation  between  section  1158  R.  S.  and  section 
9  of  the  act  of  March  4, 1909  (35  Stat.  1027),  and  he  wrote 
exclusively  in  answer  to  a  specific  question  as  to  that 
relation. 

The  only  other  question  is  whether  the  kind  of  work 
proposed  is  covered  by  the  section — that  is,  whether  it  is 
employment  on  "  civil  works  or  internal  improvements." 

No  doubt,  as  may  be  urged,  these  words  are  susceptible  of 
a  construction  which  would  limit  them  to  work  on  fixed 
physical  structures  and  so  exclude  this  case,  but  this  would 
be  an  excessively  strict  construction,  not  required  by  the 
language,  and  not  in  accord  with  the  spirit  and  purpose 
of  the  act,  which,  as  stated,  was  to  keep  the  engineers  on 
military  duty  with  their  corps.  I  perceive  no  reason  for 
assuming  that  Congress  intended  to  draw  a  distinction  be- 
tween civil  work  of  building  and  the  particular  kind  of 
civil  work  here  proposed,  which  is  plainly  no  less  incon- 
sistent with  the  desired  presence  of  the  officers  with  their 
corps  and  upon  military  duty.  In  fact.  Congress  itself 
assumed  the  application  of  the  section  to  civil  work  other 
than  that  of  physical  construction  by  making  express  pro- 
vision for  such  details  (to  act  as  Indian  agents  under  the 
Secretary  of  the  Interior,  30  Stat.  573 ;  for  "  special  duty 
with  reference  to  Indian  education."  21  Stat.  35 ;  for  service 
on  the  California  Debris  Commission,  27  Stai.  507). 

This  was  the  conclusion  reached  by  Attorney  General 
Devens,  who  held  that  the  section  precluded  detail  of  an 
officer  to  aid  in  the  Geological  Survey  (16  Op.  499),  a  duty 
which  can  not  be  distinguished  from  this. 

It  might  be  urged  that  the  express  specification  of  em- 
ployment "  as  acting  paymaster  or  disbursing  agent  of  the 
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Indian  Department "  indicates  that  this  type  of  employ- 
ment would  not  have  been  covered  by  the  general  clauses; 
but  the  real  occasion  for  this  speciiScation  was  the  prioi 
existence  of  a  provision  passed  in  1834  (4  Stat.  735-7) 
that  the  President  might  require  any  military  officers  of  the 
United  States  to  execute  the  duties  of  an  Indian  agent. 
The  express  clause  was  necessary  to  create  an  exception 
to  this  existing  special  provision,  and  it  was  ruled  to  have 
had  this  effect  by  one  of  my  predecessors,  14  Op.  573,  574. 

In  coming  to  this  conclusion  I  have  not  overlooked  the 
controversy  over  the  meaning  of  a  somewhat  similar 
phrase  ("  public  works  of  the  United  States  ")  in  the  lien 
and  eight-hour  laws.  In  the  latest  decision  on  this  sub- 
ject the  Supreme  Court  held  that  the  phrase  is  not  limited 
to  iSxed  works  on  land,  but  includes  naval  vessels.  Title 
Guaranty  and  Trust  Company  v.  Crane  Company^  219 
U.  S.  24 ;  and  it  has  even  been  held  that  seamen  engaged  on 
a  Government  vessel  in  removing  snags  and  obstructions 
from  rivers  and  harbors  are  employed  upon  "  public  works 
of  the  United  States  "  w^ithin  the  meaning  of  the  eight- 
hour  law.     {United  States  v.  Jefferson^  60  Fed.  736.) 

In  any  event,  as  the  Supreme  Court  indicated  in  the 
Title  Guaranty  and  Trust  Companxfs  case,  great  weight 
must  be  given  the  policy  of  the  statute,  and  in  this  instance 
that  seems  to  be  very  clear. 

For  these  reasons  and  for  the  reasons  exhaustively  ffiven 
to  the  same  result  in  the  Judge  Advocate  General's  opin- 
ion, dated  March  31, 1913, 1  am  of  opinion,  as  above  stated, 
that  you  have  not  the  authority  suggested. 
Very  respectfully, 

J.  C.  McREYNOLDS. 
To  THE  Secretary  of  War. 


AUTHORITY  TO  CONTRACT  FOR  STAR-ROUTE  SERVICE. 

As  the  Postmaster  General  Is  expressly  authorized  by  law  to  enter 
into  contracts  for  carrying  the  mail  for  a  term  not  exceeding  four 
years  without  regard  to  the  appropriations  therefor,  and  as  the 
Post  Office  appropriation  act  of  March  4,  1913  (37  Stat  791) 
does  not  undertake  to  limit  that  authority,  he  may  contract  for 
star-route  service  for  the  current  fiscal  year  in  excess  of  the 
appropriation  therefor  contained  in  that  particular  act. 
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Department  of  Justice, 

July  18, 191S. 

Sir:  The  Department  has  given  careful  consideration  to 
your  several  communications  with  reference  to  your  au- 
thority to  contract  for  star-route  service  in  excess  of  the 
appropriation  therefor  contained  in  the  act  of  March  4, 
1913  (37  Stat.  800),  making  appropriations  for  the  service 
of  the  Post  OflSce  Department  for  the  fiscal  year  ending 
June  30,  1914,  which  provides: 

"  For  inland  transportation  by  star  routes  (excepting 
service  in  Alaska),  including  temporary  service  to  newly 
established  offices,  $7,105,000:  Provided,  That  no  part  of 
this  appropriation  shall  be  expended  for  continuance  of 
any  star-route  service  the  patronage  of  which  shall  be 
served  entirely  by  the  extension  of  Rural  Delivery  Service, 
nor  shall  any  of  said  sum  be  expended  for  the  establishment 
of  new  star-route  service  for  a  patronage  which  is  already 
entirely  served  by  Rural  Delivery  Service." 

You  say  that  before  the  passage  of  the  act  it  was  found, 
for  reasons  stated  by  you  but  unnecessary  to  repeat  here, 
that  the  appropriation  would  be  insufficient,  and  that  you 
therefore  submitted  a  request  to  each  House  of  Congress 
that  the  appropriation  be  increased  to  $7,400,000,  but  that 
such  increase  was  not  authorized. 

The  following  provisions  of  the  Revised  Statutes,  you 
say,  affect  the  establishment  of  star-route  service : 

"  Sec.  3956.  No  contract  for  carrying  the  mail  shall  be 
made  for  a  longer  term  than  four  years,    *    *    *. 

"  Sec.  3965.  The  Postmaster  General  shall  provide  for 
carrying  the  mail  on  all  post-roads  established  by  law,  as 
often  as  he,  having  due  regard  to  productiveness  and  other 
circumstances,  may  think  proper. 

"  Sec.  3968.  The  Postmaster  General  may  contract  for 
carrying  the  mail  on  any  plank-road  in  the  United  States, 
when  the  public  interest  or  convenience  requires  it. 

"  Sec.  3975.  The  Postmaster  General  may,  when  he  deems 
it  advisable,  contract  for  the  transportation  of  the  mails  to 
and  from  any  post  office ;    *    *     *." 

Attention  is  also  called  to  the  act  of  July  26,  1892  (27 
Stat.  268),  which  provides  that— 


188  Star-ruute  Service. 

"  after  providing  by  general  advertisement  for  the  trans- 
portation of  the  mails  in  any  State  or  Territory  as  author- 
ized by  law,  the  Postmaster  General  may  secure  any  mail 
service  that  may  become  necessary  before  the  next  general 
advertisement  for  said  State  or  Territory  by  posting 
notices,  etc" 

But  this  statute  does  not  appear  to  have  any  particular 
bearing  on  the  question  presented. 

Express  prohibitions  upon  the  expenditure  of  money  by 
an  executive  department  in  excess  of  appropriations,  as 
well  as  upon  involving  the  United  States  in  any  contract 
or  obligation  for  the  payment  of  money  unless  the  same  is 
authorized  by  law,  are  contained  in  the  following  provisions 
of  the  Revised  Statutes : 

Section  3679,  as  amended  by  the  act  of  February  27, 1906 
(34  Stat.  27,  49) : 

"  No  Executive  Department  or  other  Government  estab- 
lishment of  the  United  States  shall  expend,  in  any  one 
fiscal  year,  any  sum  in  excess  of  appropriations  made  by 
Congress  for  that  fiscal  year,  or  involve  the  Government  in 
any  contract  or  other  obligation  for  the  future  payment  of 
money  in  excess  of  such  appropriations  unless  such  contract 
or  obligation  is  authorized  by  law.  Nor  shall  any  Depart- 
ment or  any  officer  of  the  Government  accept  voluntary 
service  for  the  Government  or  employ  personal  service  in 
excess  of  that  authorized  by  law,  except  in  cases  of  sudden 
emergency  involving  the  loss  of  human  life  or  the  destruc- 
tion of  property.  All  appropriations  made  for  contingent 
expenses  or  other  general  purposes,  except  appropriations 
made  in  fulfillment  of  contract  obligations  expressly  au- 
thorized by  law^  or  for  objects  required  or  authorized  by 
law  without  reference  to  the  amounts  annually  appropri- 
ated therefor^  shall,  on  or  before  the  beginning  of  each 
fiscal  year,  be  so  apportioned  by  monthly  or  other  allot- 
ments as  to  prevent  expenditures  in  one  portion  of  the  year 
which  may  necessitate  deficiency  or  additional  appropria- 
tions to  complete  the  service  of  the  fiscal  year  for  which 
said  appropriations  are  made ;  and  all  such  apportionments 
shall  be  adhered  to  and  shall  not  be  waived  or  modified 
except  upon  the  happening  of  some  extraordinary  emer- 
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gency  or  unusual  circumstance  which  could  not  be  antici- 
pated at  the  time  of  making  such  apportionment,  but  this 
provision  shall  not  apply  to  the  contingent  appropriations 
of  the  Senate  or  House  of  Representatives;  and  in  case  said 
apportionments  are  waived  or  modified  as  herein  provided, 
the  same  shall  be  waived  or  modilSed  in  writing  by  the  head 
of  such  Executive  Department  or  other  Government  estab- 
lishment having  control  of  the  expenditure,  and  the  reasons 
therefor  shall  be  fully  set  forth  in  each  particular  case  f-.nd 
communicated  to  Congress  in  connection  with  estimates  for 
any  additional  appropriations  required  on  account  thereof. 
Any  person  violating  any  provision  of  this  section  shall  be 
summarily  removed  from  office  and  may  also  be  punished 
by  a  fine  of  not  less  than  one  hundred  dollars  or  by  impris- 
onment for  not  less  than  one  month. 

'^Sec.  3732.  No  contract  or  purchase  on  behalf  of  the 
United  States  shall  be  made,  unless  the  same  is  authorized 
hy  law  or  is  under  an  appropriation  adequate  to  its  fulfill- 
ment, except  in  the  War  and  Navy  Departments,  for  cloth- 
ing, subsistence,  forage,  fuel,  quarters,  or  transportation, 
which,  however,  shall  not  exceed  the  necessities  of  the  cur- 
rent year." 

It  appears  that  sections  3956,  3965,  3968,  and  3975  of 
the  Revised  Statutes  expressly  authorize  you  to  contract 
for  carrying  the  mail  for  a  term  not  exceeding  four  years 
without  regard  to  the  appropriations  therefor.  A  contract 
of  that  kind,  therefore,  would  be  "  authorized  by  law  " 
within  the  meaning  of  sections  3679  and  3732,  Revised 
Statutes,  unless  the  appropriations  made  by  Congress  for 
the  service  of  the  Post  Office  Department  for  the  fiscal  year 
ending  June  30,  1914,  contained  in  the  act  of  March  4, 
1913,  supra^  are  to  be  taken  as  limiting  the  power  to  con- 
tract for  the  transportation  of  the  mail  for  that  fiscal  year. 

In  view  of  the  detailed  way  in  which  Congress,  in  its 
annual  appropriations  acts,  now  provides  for  the  various 
kinds  of  mail  service,  it  may  be  contended  that  the  appro- 
priations are  intended  as  a  limitation  upon  your  general 
power  to  contract  for  that  fiscal  year.  On  the  other  hand, 
considering  the  nature  of  the  subject  matter  dealt  with,  the 
fact  that  the  amount  of  mail  necessary  to  be  carried  can 
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not  be  accurately  estimated  in  advance,  as  well  as  the  fact 
that  Congress  has  seen  best  to  confer  upon  you  general 
authority  to  contract  for  such  transportation  for  several 
years  in  advance  without  regard  to  appropriations,  it  may 
well  be  argued  that  the  appropriation  for  such  service  is 
not  necessarily  to  be  construed  as  preventing  you  from 
entering  into  contracts  therefor  which  may  possibly  lead 
to  a  deficiency  for  that  year. 

In  New  York  Central  cfe  Hudson  River  Railroad  v. 
United  States  (21  Ct  CI  468,  472)  the  Court  of  Claims, 
referring  to  sections  3679  and  3732,  Kevised  Statutes,  said : 

"Those  sections  apply  to  the  public  service  in  general 
and  must  not  only  be  construed  in  connection  with  other 
statutes,  but  must  yield  to  the  special  provisions  directly 
and  solely  applicable  to  the  Post  Office  Department. 

"  The  immense  postal  service,  interwoven  as  it  is  with  all 
the  business  and  social  interest  of  the  people,  is  a  continu- 
ing service  which  must  be  provided  for  not  separately  for 
one  year  but  for  succeeding  years,  often  in  advance  of,  but 
in  reliance  upon,  the  usual  annual  appropriations.  Much  is 
specially  intrusted  to  the  judgment  and  discretion  of  the 
Postmaster  General.  A  whole  chapter  of  the  Revised  Stat- 
utes is  devoted  to  the  subject  of  cqntracts  for  carrying  the 
mails  (sections  3941-3963).  The  Postmaster  General  is 
authorized  to  enter  into  such  contracts,  and  the  only  limita- 
tion as  to  the  time  they  may  run  is  found  in  section  3956, 
where  there  is  a  prohibition  against  making  them  for  a 
longer  term  than  four  years  by  land  and  two  years  by  sea, 
and  this  latter  limitation  is  changed  to  four  years  by  the 
act  of  May  17,  1878,  chapter  107,  section  6  (1  Supp.  Rev, 
Stat.  324)*." 

It  is  true  that  in  that  case  the  court  used  language  indi- 
cating that  the  contract  there  involved  would  have  been 
invalid  if  it  had  exceeded  the  annual  appropriation  there- 
for. But  this  was  because  the  contract  under  consideration 
provided,  in  terms,  that  payment  was  to  be  made  out  of 
special  appropriations  thereafter  to  be  made.  The  ques- 
tion here  is  as  to  the  authority  of  the  Postmaster  General 
to  contract  for  star-route  service  in  excess  of  the  appropria- 
tions therefor  for  the  present  fiscal  year,  not  as  to  the  right 
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of  a  contractor  to  recover  if  he  should  make  a  contract 
dependent  upon  the  sufficiency  of  the  appropriation. 

It  appears  from  a  memorandum  of  the  Second  Assistant 
Postmaster  General,  which  you  have  called  to  my  attention, 
that  the  view  above  expressed  is  in  accordance  with  the 
practice  of  your  department.  In  the  memorandum  referred 
to  it  is  said : 

"As  showing  clearly  that  Congress  at  this  time  under- 
stands this  rule  of  construction  and  the  practice  of  the 
department  and  approves  it,  attention  is  calleil  to  the  lan- 
guage used  by  the  chairman  of  the  Committee  on  Appro- 
priations of  the  House  on  the  10th  of  the  present  month 
when  House  joint  resolution  80  was  pending.  This  reso- 
lution makes  an  urgent  deficiency  appropriation  for  tem- 
porary and  auxiliary  clerks  in  post  offices  and  for  substi- 
tute, auxiliary,  and  temporary  city  delivery  carriers.  In 
the  discussion  of  the  matter  the  following  inquiry  was 
made  by  Mr.  Mondell  and  reply  made  by  Mr.  Fitzgerald, 
chairman : 

" '  Mr.  Mondell.  Mr.  Speaker,  reserving  the  right  to 
object,  the  Post  Office  appropriation  act,  which  is  referred 
to  in  this  resolution,  contained  a  provision  authorizing  the 
Postmaster  General  to  readjust  the  contracts  of  star-route 
carriers.  That  was  the  only  provision  contained  in  the  law 
authorizing  a  readjustment  of  existing  contracts  and  in- 
creased contract  payments.  It  was  intended  to  meet  the 
increased  cost  of  carrying  the  star  routes  by  reason  of  the 
establishment  of  the  parcel  post.  I  have  not  any  doubt 
but  that  these  items  are  necessary  as  deficiency  items,  and 
should  be  provided  for  at  this  time,  but  I  want  to  ask  the 
gentleman  from  New  York  whether  he  has  taken  into  con- 
sideration the  deficiencies  that  it  will  probably  be  necessary 
to  provide  for  in  the  increased  cost  of  the  star-route  service  ? 

" '  Mr.  Fitzgerald.  Mr.  Speaker,  I  have  not  given  it  any 
consideration,  because  the  department  has  not  made  any 
suggestion  about  it.  The  star-route  contract  service^  how- 
ever^ would  be  in  a  different  category.  If  the  department 
is  authorized  to  make  the  contracts^  the  work  would  be  per- 
formed and  a  deficiency  might  legally  be  incurred^  in  my 
opinion,  under  such  a  situation.    This  is  for  the  employ- 
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ment  of  clerks  and  carriers,  temporary  and  auxiliary,  avvJ 
under  the  law,  although  the  duty  of  rendering  certain 
services  is  imposed  upon  the  department,  they  must  be 
rendered  within  the  appropriations  made  for  the  purpose 
by  Congress.  A  deficiency  can  not  be  incurred  so  as  to 
create  a  liability  in  excess  of  the  appropriations  made  by 
Congress.'"     (50  Cong,  Record  1496.) 

It  is  further  stated  bv  the  Second  Assistant  Postmaster 
General  in  the  memorandum  referred  to ; 

"  Practically  all  contracts  for  the  transportation  of  the 
mails  are  involved  in  this  question  and  a  consideration  of 
the  conditions  under  which  they  must  be  entered  into  will 
indicate  the  necessity  for  the  rule  mentioned  in  the  court 
decision  above  quoted. 

"  The  orders  carrying  pay  for  the  transportation  of  the 
mails  on  railroad  routes  are  made  for  a  term  of  four  year? 
based  upon  data  obtained  before  the  beginning  of  the  first 
year  covered.  These  are  continuing  contracts  subject  to 
future  orders  of  the  Postmaster  General  but  no  appropria- 
tion exists  at  the  time  to  fulfill  their  obligations  excepting 
for  the  immediate  fiscal  year.  Furthermore,  the  amount 
necessary  for  such  year  is  always  a  question  of  estimate 
which  must  be  made  months  before  the  weighing  occurs- 
upon  which  the  pay  is  based  and  nine  or  ten  months  before 
the  fiscal  year  begins  for  which  the  appropriation  is  made. 
Contracts  for  screen  wagon  service  in  cities  are  made  for 
a  period  of  four  years  upon  proposals  received  under  an 
advertisement  issued  prior  to  the  beginning  of  the  first 
year.  No  appropriation  exists  at  the  time  to  cover  these 
contract  obligations  excepting  for  the  first  fiscal  year. 
During  a  long  session  of  Congress  the  contracts  must  be 
all  completed  before  an  appropriation  bill  passes  for  the 
one  year.  Furthermore,  the  amount  appropriated  is  based 
upon  estimates  made  eight  or  nine  months  before  the  begin- 
ning of  the  fiscal  year  and  before  any  proposals  are  received 
under  the  advertisement  and  therefore  without  exact 
knowledge  as  to  the  obligations  to  be  made.  In  exactly 
similar  manner  contracts  for  steamboat  and  star  route 
services  are  entered  into  and  the  same  contingencies  exist 
with  reference  to  other  transportation  agencies  of  the  de- 
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partment.  During  a  year  when  there  is  a  short  session  of 
Congress,  which  is  every  other  year,  Congress  will  have 
adjourned  on  the  4th  of  March  and  prior  to  the  final  deter- 
mination as  to  what  contracts  must  necessarily  be  entered 
into  under  advertisements  pending  in  order  to  provide  for 
service  beginning  the  following  1st  of  July.  In  such  cases 
it  would  be  impossible  to  secure  a  deficiency  appropriation 
or  to  secure  a  change  in  the  pending  bills  in  order  to  take 
care  of  the  service  from  the  following  1st  of  July. 

"  These  examples  will  illustrate  clearly  the  impossibility 
of  providing  adequately  for  the  transportation  of  the  mails 
without  the  exercise  on  the  part  of  the  Postmaster  General 
of  the  power  and  authority  to  enter  into  contracts  not- 
withstanding the  fact  that  the  existing  appropriation  may 
not  be  adequate  to  cover  the  obligations." 

Under  all  the  circumstances  I  do  not  think  the  authority 
expressly  conferred  upon  you  by  law  to  contract  for  the 
transportation  of  the  mail  should  be  held  to  be  limited  by 
implication  to  the  appropriation  for  star-route  service  made 
in  the  act  of  March  4,  1913,  for  this  fiscal  year.  That 
appropriation  indicates,  of  course,  the  amount  Congress 
estimated  it  would  be  necessary  to  expend  during  this 
period  for  such  purpose,  and  in  the  absence  of  express 
authority  to  incur  any  additional  obligation  you  would  be 
forbidden  by  section  3679,  Revised  Statutes,  supra^trom 
doing  so.  But  express  authority  to  contract  for  the  trans- 
portation of  the  mails  without  regard  to  appropriations  has 
been  given  you  by  the  statutes  above  quoted,  and  the  par- 
ticular appropriation  act  does  not  undertake  to  limit  that 
authority.  It  is  to  be  assumed  that  Congress  deemed  the 
limitations  expressly  placed  by  law  upon  the  making  of 
contracts  for  the  transportation  of  the  mails,  as  well  as  the 
fact  that  it  would  be  incumbent  upon  the  Postmaster  Gen- 
eral to  explain  any  deficiency  incurred,  sufficient  checks 
upon  the  broad  power  which  the  nature  of  the  subject  mat- 
ter involved  required  to  be  given  him  in  this  respect. 

In  reaching  this  conclusion  I  have  not  overlooked  the 
opinion  of  Attorney  General  Mason  (4  Op.  391),  but  I  do 
not  regard  anything  there  said  as  controlling  in  the  present 
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situation,  especially  in  view  of  the  practical  construction 
which  has  been  placed  upon  the  legislation  in  question. 
Respectfully, 

WILLIAM  E.  HARE, 

AesistatU  Attorney  General, 
Approved : 

J.  C.  McReynoij>s. 
To  THE  Postmaster  General. 


CIVIL   SERVICE)— NONASSEMBLED   EXAMINATIONS. 

The  proviso  of  section  7  of  the  census  act  of  July  2,  1909  (36 
Stat.  3).  which  requires  that  all  examinations  for  positions  in  the 
government  service  shall  be  had  in  the  State  of  Territory  in 
which  the  applicant  resides,  does  not  apply  to  the  so-called  non- 
assembled  examinations. 

Department  of  Justice, 

July  22^  191S. 

Sir:  I  beg  to  acknowledge  the  receipt  of  your  communi- 
cation of  the  18th  instant,  inclosing  a  letter  from  the  Civil 
Service  Commission  of  the  same  date,  and  requesting  my 
opinion  upon  the  question  of  law  presented  thereby. 

The  letter  from  the  commission  reads  as  follows : 

"  ATe  have  the  honor  to  present  to  you,  for  reference  to 
the  Attorney  General  for  opinion,  the  following  question : 

"  The  first  proviso  of  section  7  of  the  census  act  approved 
July  2,  1909  (36  Stat.  3),  provides  that— 

" '  Hereafter  all  examinations  of  applicants  for  positions 
in  the  Government  service,  from  any  State  or  Territory, 
shall  be  had  in  the  State  or  Territory  in  which  such  appli- 
cant resides,  and  no  person  shall  be  eligible  for  such  exami- 
nation or  appointment  unless  he  or  she  shall  have  been 
actually  domiciled  in  such  State  or  Territory  for  at  least 
one  year  previous  to  such  examination.' 

"  The  commission  has  one  form  of  examination  which  re- 
quires the  assembling  of  competitors  in  examination  rooms 
for  the  purpose  of  answering  questions  on  scholastic  or 
other  subjects  which  are  deemed  pertinent  to  the  exami- 
nation. 
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^  Another  form  of  examination  given  by  the  commission 
does  not  necessitate  the  assembling  of  the  competitors  for 
the  purpose  of  undergoing  any  of  the  tests.  This  form  of 
examination  consists  of  careful  and  exhaustive  inquiry  and 
investigation  by  the  commission  into  the  applicant's  history, 
including  his  educational  attainments,  the  work  accom- 
plished by  him,  his  full  experience  record,  and  sometimes 
his  physical  condition.  The  commission  calls  upon  appli- 
cants for  this  type  of  examination  to  fill  out  forms  upon 
which  they  are  required  to  give  a  complete  history  of  their 
education,  their  training,  and  their  business  or  professional 
experience,  and  sometimes  to  furnish  the  record  of  a  medi- 
cal examination  described  in  detail  and  set  forth  in  the 
form.  In  such  examinations  competitors  are  sometimes 
called  upon  to  furnish  theses  upon  subjects  connected  witli 
the  duties  of  the  position  for  which  the  examination  is  held, 
or  copies  of  original  published  works.  This  evidence  sub- 
mitted by  applicants  constitutes  the  basis  of  the  commis- 
sion's examination,  supplemented  of  course  by  satisfactory 
corroborative  evidence  obtained  directly  by  the  commission. 

"  Since  the  approval  of  the  act  of  July  2,  1909,  com- 
petitors have  been  required,  in  the  assembled  examinations, 
to  assemble  and  take  the  examinations  in  their  respective 
States;  but  in  the  case  of  nonassembled  examinations,  com- 
petitors have  been  required  to  show  that  they  have  been 
actually  domiciled  in  the  State  or  Territory  in  which  they 
reside  for  at  least  one  year  previous  to  the  examination, 
and  where  a  competitor  was  temporarily  absent  from  his 
State  at  the  time  of  filing  his  application  he  has  not  been 
required  to  return  to  such  State  for  the  purpose  either  of 
filling  out  his  application  and  making  oath  to  it  or  of 
furnishing  the  other  data  or  information  required  in  con 
nection  with  his  examination,  as  above  described. 

"  The  question  has  now  arisen,  whether  the  provision  of 
law  above  quoted  does  not  require  that  in  the  nonassembled 
examinations  above  described  a  competitor  who  is  tempo 
rarily  absent  from  the  State  or  Territory  in  which  he  has 
his  residence  and  actual  domicile  shall  return  to  such  State 
or  Territory  for  the  purpose  of  filling  out  and  making  oath 
to  his  application  and  furnishing  such  other  data  as  the 
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commission  may  call  upon  him  to  furnish  in  connection 
with  his  examination.  Upon  this  point  we  ask  the  opinion 
of  the  Attorney  General." 

The  meaning  of  the  statute  in  question  is  not  entirely 
clear,  the  ambiguity  arising  from  the  fact  that,  while  it 
refers  to  "  all  examinations  of  applicants  for  positions  in 
the  Government  service,  from  any  State  or  Territory,"  it 
proceeds  to  say  that  they  "  shall  be  hud  in  the  State  or 
Territory  in  which  such  applicant  resides,"  and  it  appears 
from  the  letter  of  the  commission  that  the  nonassembled 
examination  is  not  had — that  is,  held — at  any  particular 
place.  It  would  seem  from  the  use  of  the  word  "  had  "  that 
Congress  had  in  mind  the  method  of  examination  referred 
to  in  section  3  of  the  civil  service  act  of  January  16,  1883 
(22  Stat.  403),  which  provides  that  the  Civil  Service  Com- 
mission "  shall,  at  Washington,  and  in  one  or  more  places 
in  each  State  and  Territory  where  examinations  are  to  take 
place^  designate  and  select  a  suitable  number  of  persons, 
not  less  than  three,  in  the  official  service  of  the  United 
States,  residing  in  said  State  or  Territory,  *  *  *  to  be 
members  of  boards  of  examiners,"  and  that  "  such  boards 
of  examiners  shall  be  so  located  as  to  make  it  reasonablv 
convenient  and  inexpensive  for  applicants  to  attend  before 
them^'*^  and  that,  "  where  there  are  persons  to  be  examined 
in  any  State  or  Territory,  examinations  shall  be  held 
therein  at  least  twice  in  each  year." 

At  the  same  time  the  manifest  purpose  of  the  act  is  to 
throw-  further  restrictions  about  the  requirement  that  an 
applicant  for  examination  or  appointment  shall  be  actually 
domiciled  in  the  State  or  Territory  which  he  claims  as  his 
residence,  and  to  which,  under  the  rule  of  apportionment, 
he  is  to  be  assigned,  and  it  may  be  that  the  statute  might 
originally  have  been  construed  to  apply  to  the  preparation 
of  papers  by  one  taking  the  so-called  nonassembled  exami 
nation.  As  it  is,  however,  in  view  of  the  practical  construc- 
tion which  has  been  placed  upon  the  statute  for  some  year.- 
by  the  body  charged  with  its  administration,  I  do  not  feel 
warranted  in  holding  such  construction  incorrect. 
Respectfully, 

J.  C.  McREYNOLDS. 

To  THE  President. 
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l*ACIFIC   GAS   «&   ELECTRIC  CO.— VALIDITY   OF  CONTRACT. 

The  contract  entered  into  between  the  United  States  and  the  Pacific 
Gas  &  Electric  Co.,  in  connection  with  the  construction,  operation 
and  maintenance  of  the  Salt  River  reclamation  project,  neither 
violates  the  provisions  of  the  antitrust  law  of  July  2,  1890  (26 
Stat.  209),  nor  the  provision  of  the  act  of  April  16,  1906  <34 
Stat.  116),  which,  in  authorizing  the  Secretary  of  the  Interior  to 
lease  surplus  power  derived  from  reclamation  projects,  pix)vides 
that  preference  shall  be  given  to  municipal  uses. 

By  the  terms  of  this  contract  the  Pacific  Gas  &  Electric  Co.  sur- 
rendered and  conveyed  all  of  its  rights  within  the  physical  limits 
of  the  Salt  River  reclamation  project  and  In  lieu  thereof  the 
United  States  agreed  to  furnish  to  the  company  In  the  city  of 
Phoenix,  Ariz.,  a  specified  amount  of  electrical  energy  generated 
at  its  works  at  the  Roosevelt  Reservoir  at  a  stipulated  sum  of 
money  and  for  a  term  not  exceeding  ten  years,  and  the  United 
States  further  agreed  that  while  serving  power  to  the  company 
under  the  terms  of  the  contract  it  would  refrain  from  entering 

.  into  a  general  retailing  of  power  to  customers  in  the  city  of 
Phoenix,  and  from  furnishing  power  to  any  one  in  said  city  to  be 
again  sold  or  retailed. 

Department  of  Justice, 

July  25,  WIS. 

Sir  :  By  his  letters  of  December  20,  1912,  and  February 
26, 1913,  your  predecessor  brought  up  for  the  consideration 
and  opinion  of  the  Attorney  General  certain  questions 
Inspecting  the  legality  of  a  contract  entered  into  by  the 
United  States,  under  date  of  June  22,  1907,  with  the  Pa- 
cific Gas  &  Electric  Co.,  a  corporation  organized  under  the 
laws  of  the  Territory  of  Arizona.  In  the  letter  of  Decem- 
ber 20, 1912,  it  is  stated : 

"  The  contract  in  question  was  executed  by  a  supervis- 
ing engineer  of  the  United  States  Reclamation  Service  and 
approved  by  the  Acting  Secretary  of  the  Interior,  in  1907, 
in  connection  with  the  construction,  operation,  and  main- 
tenance of  the  Salt  River  reclamation  project. 

"As  recited  in  the  contract  itself,  and  as  shown  by  the 
records  of  this  department,  the  Pacific  Gas  &  Electric  Co. 
was  the  owner  of  certain  water  rights  in  canals  within  the 
physical  limits  of  the  reclamation  project,  and,  pursuant 
to  the  policy  of  merging  all  irrigating  canals  in  Salt  River 
Valley  in  the  Government  reclamation  project,  so  that 
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when  completed  and  paid  for  the  water  users  would  control 
all  irrigation  works  therein,  it  was  deemed  necessary  to 
acquire  the  rights  of  the  electric  company.  Such  an  ad- 
justment was  reached  through  the  contract  in  question 
wherein  the  electric  company  surrendered  and  conveyed  to 
the  United  States  all  of  its  rights  and  in  lieu  thereof  the 
United  States  agreed  to  furnish  to  the  company  in  the  city 
of  Phoenix,  Ariz.,  a  specified  amount  of  electrical  energy 
generated  at  works  of  the  United  States  at  the  Eoosevelt 
Reservoir.  For  this  energy  the  company  obligates  itself 
to  pay  14  cents  per  kilowatt  hour  for  all  power  furnished 
and  consumed,  the  receipts  therefor  being  credited  to  the 
Salt  River  project,  thereby  operating  to  reduce  the  charges 
payable  by  the  landowners  and  irrigators  therein.  The 
contract  was  for  a  term  not  exceeding  10  years." 
From  that  letter  also  I  excerpt  the  following: 
"  It  is  to  the  interest  of  the  United  States  and  other 
water  users  in  the  reclamation  project  that  as  large  a  reve- 
nue as  possible  be  derived  from  power  development  in  the 
project,  and  in  this  respect  the  contract  was  believed  to  be 

advantageous. 

«  «  «  «  « 

"  In  connection  with  the  whole  question,  attention  is 
directed  to  the  fact  that  the  Pacific  Gas  &  Electric  Co.  is 
a  public-service  corporation  organized  and  existing  under 
the  laws  of  Arizona  operating  under  a  franchise  granted 
to  it  by  the  city  of  Phoenix,  and  that  the  power  furnished 
to  the  company  is  in  furtherance  of  enabling  it  to  conform 
to  the  requirements  of  said  franchise.  It  would  seem  to 
be  within  the  power  of  the  State  or  local  authorities  to 
proceed  against  the  company  for  violation  of  any  of  the 
terms  of  its  franchise,  and  within  the  power  of  the  State 
to  regulate  the  rates  at  which  it  furnishes  power  to  con- 
sumers. (Wilcox  V.  Consolidated  Gas  Co.^  212  U.  S.  19; 
Stanislaxis  v.  San  Joaquin  ct  King'^s  River  Canal  <&  Irri- 
(jation  Co.,  192  U.  S.  201.) " 

Article  11  of  the  contract  is  as  follows: 

"The  party  of  the  first  part. further  agrees,  while  serv- 
ing power  to  second  party  under  the  terms  of  this  contract, 
to  refrain  from  entering  into  a  general  retailing  of  power 
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to  customers  in  the  city  of  Phoenix,  Ariz.,  or  from  furnish- 
ing power  to  anyone  in  said  city  to  be  again  sold  or  re- 
tailed. It  is  agreed,  however,  that  the  party  of  the  first 
part  shall  have  the  right  to  sell  or  lease  power  in  the  city 
of  Phoenix,  Ariz.,  at  any  time  in  blocks  of  100  to  500 
kilowatts  and  over,  to  anyone  to  be  used  for  manufacturing 
industries,  waterworks  or  pumping  plants." 

In  the  letter  of  February  26,  1913,  it  is  said  that  this 
provision  has  been  regarded  by  the  Beclamation  Service 
as  not  operative  to  prevent  the  furnishing  of  electric  power 
to  the  city  of  Phoenix  for  lighting  purposes  '•  provided  the 
city  did  not  retail  the  power,  but  intended  to  use  it  only 
for  municipal  purposes  " ;  and  the  Secretary  adds : 

'^  The  language  of  article  11  seems  clear  upon  this  point 
and  contains  no  restriction  upon  the  Government  except 
that  it  shall  refrain  from  entering  into  a  general  retailing 
of  power  to  customers  in  the  city  of  Phoenix  or  from  fur- 
nishing power  to  anyone  to  be  sold  again  or  retailed  but 
that  the  Government  shall  have  the  right  to  sell  or  lease 
power  in  the  city  of  Phoenix  at  any  time  in  blocks  of  100 
to  500  kilowatts  and  over." 

It  appears,  however,  from  the  correspondence,  that  the 
validity  of  the  contract  had  been  challenged  upon  the 
ground  that  the  restrictive  features  found  in  the  eleventh 
article  were  offensive  both  to  the  third  section  of  the  anti- 
trust law  of  July  2,  1890  (26  Stat.  209),  denouncing  con- 
tracts, combinations,  or  conspiracies  in  restraint  of  trade 
or  commerce  in  the  Territories  of  the  United  States,  and 
to  the  provision  of  the  act  of  April  16,  1906  (34  Stat.  116, 
117),  quoted  below,  which,  in  authorizing  the  Secretary  of 
the  Interior  to  "  lease  "  surplus  power  derived  from  recla- 
mation projects,  provides  that  preference  shall  be  given  to 
municipal  uses.  In  view  of  these  criticisms,  your  prede- 
cessor requested  to  be  advised  whether  the  contract  was 
imlawful,  and,  if  so,  what  steps  could  be  taken  to  abro- 
gate it 

Section  7  of  the  reclamation  act  of  June  17,  1902  (32 
Stat.  388-9),  provides: 

"That  where  in  cariying  out  the  provisions  of  this  act 
it  becomes  necessary  to  acquire  any  rights  or  property,  the 
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Secretary  of  the  Interior  is  hereby  authorized  to  acquire 
the  same  for  the  United  States  by  purchase  or  by  condem- 
nation under  judicial  process,  and  to  pay  from  the  recla- 
mation fund  the  sums  which  may  be  needed  for  that  pur- 
pose   *     ♦     *." 

Section  10  of  that  act  provides: 

"That  the  Secretary  of  the  Interior  is  hereby  authorized 
to  perform  any  and  all  acts  and  to  make  such  rules  and 
regulations  as  may  be  necessary  and  proper  for  the  pur- 
pose of  carrying  the  provisions  of  this  act  into  full  force 
and  effect." 

By  the  act  of  April  16,  1906  (34  Stat.  116,  sec.  5),  it 
is  provided : 

"That  whenever  a  developmeut  of  power  is  necessary 
for  the  irrigation  of  lands  under  iiny  project  undertaken 
under  the  said  reclamation  act,  or  an  opportunity  is  af- 
forded for  the  development  of  power  under  any  such 
project,  the  Secretary  of  the  Interior  is  authorized  to  lease 
for  a  period  not  exceeding  10  yeart?,  giving  preference  to 
municipal  purposes,  any  surplus  power  or  power  privilege, 
and  the  moneys  derived  from  such  leases  shall  be  covered 
into  the  reclamation  fund  and  be  placed  to  the  credit  of 
the  project  from  which  such  power  is  derived:  Provided^ 
That  no  lease  shall  be  made  of  such  surplus  power  or  power 
privilege  as  will  impair  the  efficiency  of  the  irrigation 
project." 

These  enactments  confer  upon  the  Secretary  of  the  In- 
terior broad  authority,  for  the  purpose  of  effectuating  the 
reclamation  policy  of  Congress,  and  necessarily,  in  exer- 
cising the  authority  thus  granted,  he  enjoys  a  wide  discre- 
tion. It  appears  that  he  thought  it  essential  to  the  proper 
development  of  the  Salt  River  project  that  the  water  rights 
claimed  by  the  Pacific  Gas  &  Electric  Co.  should  pass  into 
the  ownership  and  control  of  the  Government,  for  the  ulti- 
mate benefit  of  the  water  users.  Acting  under  section  7  of 
the  reclamation  act,  he  might  have  purchased  the  rights  for 
a  cash  consideration,  if  the  company  had  been  willing  to 
sell  for  a  price  which  he  deemed  commensurate  with  the 
value  of  the  rights  to  the  project.  Or,  possibly  (under  the 
same  section),  he  might  have  acquired  them  through  con- 
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demnation  proceedings.  In  either  event,  the  moneys  re- 
quired for  the  purchase  must  have  been  drawn  from  the 
reclamation  fund,  and  the  amount  might  have  been  seri- 
ously influenced  by  the  degree  in  which  the  loss  of  those 
rights  to  the  company,  without  substituting  some  equiva- 
lent source  of  electrical  supply,  might  affect  its  future 
ability  to  carry  on  its  business.  It  was  to  overcome  this 
difficulty,  I  judge,  that  the  restrictive  provisions  were  in- 
serted in  the  contract,  they  being,  as  I  gather  from  the 
facts  afforded  by  your  predecessor,  a  substantial  part  of 
the  consideration  which  the  GovernniCnt  gave  and  the  com- 
pany accepted  for  the  surrender  of  its  water  rights  in  per- 
petuity. Apart  from  those  provisions  the  lease  is  clearly 
unobjectionable,  since  it  is  not  only  confined  to  a  term  (10 
years)  permissible  under  the  act  of  1906,  aupra^  but  also 
provides  for  a  money  consideration  moving  from  the  com- 
pany to  the  Government,  which,  according  to  the  state- 
ment before  me,  was  deemed  by  the  Secretary  to  be  in  itself 
an  adequate  return  for  the  power  furnished,  and  a  distinct 
advantage  from  the  standpoint  of  the  project. 

I  proceed,  therefore,  to  consider  the  validity  of  the  re- 
strictive provisions  contained  in  the  eleventh  article.  By 
these  the  Government  agrees  that  while  serving  power  to 
the  company  under  the  contract  it  will  "  refrain  from  a 
general  retailing  of  power  to  customers  in  the  city  of 
Phoenix  "  and  "  from  furnishing  power  to  anyone  in  said 
city  to  be  again  sold  or  retailed."  The  act  of  1906  (sec. 
5,  supra)  directs  the  Secretary,  in  making  leases  of  surplus 
power,  to  give  preference  to  municipal  purposes;  but  it 
is  obvious  that  this  direction  could  not  have  been  intended 
to  interfere  with  what  is  plainly  the  dominant  purpose  of 
the  legislation,  viz,  to  dispose  of  the  power  in  each  case 
for  the  best  advantage  of  the  irrigation  project  that  pro- 
duces it.  Congress  declares  in  this  law  that  the  moneys 
coming  from  leases  shall  be  covered  into  the  reclamation 
fund  and  placed  to  the  credit  of. the  particular  project  from 
which  the  power  is  derived,  and  takes  care  to  provide 
expressly  that  no  such  lease  shall  be  made  as  will  impair 
the  efficiency  of  the  project.  Through  leases  of  this  char- 
acter, each  project  is  to  be  made,  to  the  extent  possible. 
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the  means  of  paying  for  itself.  The  money  proceeds  oper- 
ate to  reduce  pro  tanto  the  financial  burdens  which  must 
ultimately  fall  upon  the  water  users.  Therefore  it  is  the 
first  duty  of  the  Secretary  to  consider  the  welfare  of  the 
project  and  the  water  users.  The  duty  to  prefer  municipal 
purposes  in  the  making  of  leases  is  secondary  and  inci- 
dental. If,  where  a  surplus  of  power  became  available, 
opportunities  should  occur  to  dispose  of  it  for  municipal 
uses,  and  the  terms  offered  in  return  were  at  least  as  advan- 
tageous to  the  project  as  the  terms  offered  in  behalf  of  other 
uses,  it  would  be  the  duty  of  the  Secretary  to  make  the 
lease  for  the  municipal  uses,  but  not  so  if,  in  his  judgment, 
the  contract  would  prove  more  profitable  if  made  in  the 
other  way.  If  the  lease  for  municipal  uses  promised  less 
advantage,  he  could  not  make  it  without  favoring  the  mere 
incident  of  the  statute  to  the  detriment  of  its  prime  object. 
Following  out  this  same  principle,  it  is  equally  apparent 
that  a  lease  which  involves  not  only  a  disposition  to  the 
lessee  of  a  definite  quantum  of  power,  but  also  a  restriction 
upon  the  future  disposition  of  surplus  power,  which  the 
Government  may  control,  but  which  the  lessee  does  noi 
take,  can  not  be  deemed  objectionable  merely  because  of 
the  possibility,  or  even  the  certainty,  that  the  surplus  may 
be  in  demand  for  municipal  purposes.  The  real  question 
concerns  the  authority  of  the  Secretary  to  agree  to  such 
a  restriction  in  any  event ;  and  this  question  would  present 
itself  quite  as  strongly  if  the  words  concerning  municipal 
purposes  were  subtracted  from  the  statute  as  it  does  with 
the  statute  as  it  stands.  May  the  Secretary,  in  leasing  a 
specified  quantity  of  power,  lawfully  agree  not  to  dispose 
of  other  surplus  power,  or  agree  not  to  dispose  of  it  in 
certain  ways?  My  answer  is  that  if,  in  view  of  the  con- 
sideration offered,  he  believes  such  a  contract  advanta- 
geous to  the  project,  there  is  nothing  in  the  act  of  1900 
which  forbids  him  to  make  it,  assuming,  of  course,  that 
the  consideration  itself  is  a  lawful  one.  Such  a  contract 
might  be  improvident,  or  it  might  be  very  wise,  according 
to  the  circumstances;  but  that  is  not  the  question,  since  I 
have  not  to  do  with  the  wisdom  of  such  a  contract,  but 
only  with  its  legality.     The  Secretary  might  lease  the 
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whole  of  the  power  or  only  a  part,  if  he  leased  but  a  part 
outright,  his  assent  to  restrictions  upon  the  leasing  of  the 
remainder  would  amount  to  no  more  than  a  qualified  dis- 
position of  that  which,  pursuant  to  this  statute  (with  due 
regard  to  the  maximum  term  which  it  prescribes) ,  he  would 
be  competent  to  dispose  of  entirely.  It  does  not  appear 
that  when  this  contract  was  made  there  was  opportunity 
to  make  a  better  contract,  or  one  equally  good,  or,  indeed, 
any  contract  at  all,  to  supply  power  for  municipal  pur- 
poses. Upon  the  whole,  I  am  unable  to  see  how  the  con- 
tract could  be  regarded  as  contravening  the  act  of  1906, 
unless  it  may  be  said  that  the  Secretary,  in  accepting  the 
conveyance  of  the  company's  water  rights  instead  of 
money  as  a  part  of  the  consideration^  went  beyond  the 
authority  conferred  on  him  by  law.  But,  assuming  that, 
if  it  stood  upon  the  act  of  1906  alone,  a  lease  concerning 
power  should  rest  upon  a  money  consideration  which,  in 
the  judgment  of  the  Secretary,  afforded  in  itself  an  adequate 
return  for  the  power  disposed  of,  it  does  not  appear  from 
the  facts  stated  that  such  a  consideration  was  absent  in 
this  case.  Furthermore,  I  am  of  the  opinion  that  as  the 
Secretary,  under  the  original  reclamation  act,  had  an  inde- 
pendent authority  to  acquire  the  water  rights  by  the  use 
of  the  reclamation  fund,  the  form  which  the  transaction 
took  was  merely  in  legitimate  avoidance  of  a  useless 
circuity.  For  if  it  be  assumed  that,  without  the  conveyance 
of  water  rights,  the  lease,  including  the  restrictive  provi- 
sions, would  have  brought  more  money  into  that  fund,  it 
must  also  be  assumed  that  an  independent  purchase  of 
the  rights  would  have  diminished  it  in  an  equal  degree 
at  the  least. 

The  other  point  of  inquiry  concerns  the  application  of 
the  antitrust  law.  Since  the  execution  of  the  contract 
Arizona  has  been  admitted  into  the  Union,  and,  as  the  con- 
tract has  nothing  to  do  with  interstate  or  foreign  com- 
merce, but  deals  exclusively  with  matters  local  to  the  State, 
a  compliance  with  its  terms  now  could  not  per  se  be  vio- 
lative of  the  antitrust  law;  and,  after  recognition  of  its 
validity  by  a  continuous  course  of  action  since  the  antitrust 
law  became  inapplicable,  it  is  doubtful  whether  the  United 
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States  would  now  be  permitted  to  repudiate  the  contract, 
even  though  its  execution  had  originally  violated  that  law. 

But  I  do  not  think  it  was  in  its  inception  prohibited  by 
the  antitrust  act.  AVhile  it  is  not  so  stated  specifically, 
yet  it  is  apparent  that  the  Pacific  Gas  &  Electric  Co.  was 
the  sole  producer  of  electricity  from  the  water  power  fur- 
nished by  the  canals  over  which  the  Government  desired 
to  secure  complete  control,  and  that  it  was  not  the  design 
of  the  Government  to  enter  into  competition  with  that  com- 
pany in  the  sale  of  electric  energy.  The  matter  in  which 
the  United  States  had  especial  interest  was  the  obtaining 
of  full  control  over  the  water  supply  for  irrigation  pur- 
poses, and,  as  an  incident  to  that  object  it  was  preferable 
and  indeed  necessary,  that  the  canals  be  relieved  of  all 
claims  of  the  company.  To  accomplish  this,  it  was  essen- 
tial that  the  interest  of  the  company  be  purchased  in  some 
way  by  the  United  States.  Under  these  circumstances  I 
think  the  covenant  upon  the  part  of  the  United  States  not 
to  sell  electricity  at  retail  in  competition  with  the  com- 
pany in  Phoenix  was  one  the  company  had  a  right  to  exact 
iov  its  own  protection  and  that  it  did  not  impose  an  un- 
lawful restraint  upon  the  United  States  with  reference  to 
the  subsequent  sale  of  electricity.  {United  States  v.  Addy- 
ston  Pipe  cfe  Steel  Co,,  85  Fed.  271,  281,  282;  Standard  Oil 
Co.  V.  United  States,  221  U.  S.  1.) 

Whether  the  antitrust  act  applies  to  the  agents  of  the 
United  States  in  making  contracts  under  circumstances  of 
like  character  to  those  above  stated  is  a  question  upon 
which  I  do  not  find  it  necessary  to  express  an  opinion. 
Respectfully, 

J.  A.  FOWLER, 

Acting  Attorney  General. 

To  the  Secretary  of  the  Interior. 


COLLECTORS   OF   PORTkS   IN   ENLARGED   DISTRICTS— TEN- 
URE OF  OFFICE. 

The  continuance  in  office  of  collectors  of  ports  in  the  enlarged  dis- 
tricts until  expiration  of  their  existing  commissions,  was  dulj 
authorized  by  the  act  of  August  24.  1912  (37  Stat.  434),  under 
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whidi  the  President's  order  of  March  3, 1913  (49  Gong.  Bee.  4702), 
reorganizing  the  customs  service,  was  issued. 

Department  of  Justice, 

July  26,  1913. 

Sir:  I  have  the  honor  to  reply  to  your  letter  of  July  1. 
1913,  requesting  an  opinion  on  the  question  whether  the 
reorganization  of  the  customs  service  under  President 
Taft's  order  of  March  3, 1913,  had  the  eflFect  of  terminating 
the  commissions  of  all  the  collectors  of  ports  in  the  enlarged 
districts;  or,  in  other  words,  whether  the  order  was  valid 
in  so  far  as  it  directed  that  the  collectors  at  the  head- 
quarters ports  should  continue  to  hold  office  as  collectors 
for  the  new  districts  until  the  expiration  of  their  existing 
commissions.  This  question  is  raised,  as  you  state,  by  a 
contention  which  has  been  advanced  that  the  collectors 
can  not  lawfully  act  over  districts  defined  differently  from 
those  to  which  they  were  originally  appointed  by  the  Presi- 
dent and  confirmed  by  the  Senate. 

I  am  of  the  opinion  that  the  continuance  of  the  collectors 
as  collectors  over  the  enlarged  jurisdictions  was  duly  au- 
thorized by  the  act  under  which  the  order  was  issued. 
(Sundry  civil  appropriations  act  of  August  24,  1912,  37 
Stat.  434.) 

It  is  important  to  note  at  the  outset  that  coUectorships 
are  not  offices  created  and  defined  by  the  Constitution. 
They  are  created  by  Congress  under  authority  implied 
from  the  power  "  to  lay  and  collect  taxes,  duties,  impoets, 
and  excises."  (Const.,  Art.  I,  sec.  8.)  Being  of  legisla- 
tive creation,  they  are  therefore  subject  to  the  usual  and 
elementary  rule  that  offices  which  are  legislative  only,  and 
not  constitutional,  may  be  abolished  or  changed  at  the 
pleasure  of  the  legislature,  and  the  duties  thereof  may  be 
increased  or  diminished,  and  the  rights  and  privileges 
thereof  varied,  increased,  decreased,  or  abolished.  {An- 
drews V.  United  States,  2  Story  202,  208 ;  Bryan  v.  Cattell, 
15  Iowa,  538,  553;  Attorney  General  v.  Sqvires,  14  Cal.  12; 
State  v.  Gales,  11  N.  C.  283,  285 ;  Reals  v.  Smith,  8  Wyo. 
159, 170.) 

Thus,  in  Gaussen  v.  United  States  (97  U.  S.  584),  where 
a  statute  imposed  new  duties  upon  the  collector  of  the  port 
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of  New  Orleans,  the  court  held  m  an  action  on  his  official 
bond  for  subsequent  misconduct  that  the  original  bond 
still  remained  binding  within  its  original  scope  because 
the  law  "  may  impose  a  new  duty  upon  him,  but  it  leaves 
his  office,  as  collector,  untouched."     (97  U.  S.  592.) 

It  is  clear,  therefore,  that  if  Congress  had  itself  directly 
in  express  terms  enacted  that  the  jurisdiction  of  the  speci- 
fied collectors  should  thereafter  include  the  additional  ter- 
ritory there  could  be  no  doubt  as  to  the  validity  of  its 
action.  Nor  is  there  any  doubt  that  Congress  can  consti- 
tutionally confer  upon  the  President  authority  to  make  the 
same  changes  {Field  v.  Clark,,  143  U.  S.  649),  especially 
where,  as  here,  the  subject  is  the  peculiarly  executive  func- 
tion of  administering  the  laws.  The  inquiry  reduces  itself, 
therefore,  to  the  question  of  the  intent  of  Congress  in  the 
act  of  authorization. 

The  pertinent  provisions  of  this. act  are  as  follows: 

"  The  President  is  authorized  to  reorganize  the  customs 
service  and  cause  estimates  to  be  submitted  therefor  on 
account  of  the  fiscal  vear  nineteen  hundred  and  fourteen 
bringing  the  total  cost  of  said  service  for  said  fiscal  year 
within  a  sum  not  exceeding  ten  million  one  hundred  and 
fifty  thousand  dollars,  instead  of  ten  million  five  hundred 
thousand  dollars,  the  amount  authorized  to  be  expended 
therefor  on  account  of  the  current  fiscal  year  nineteen  hun- 
dred and  twelve ;  in  making  such  reorganization  and  reduc- 
tion in  expenses  he  is  authorized  to  abolish  or  consolidate 
collection  districts,  ports,  and  subports  of  entry  and  deliv- 
ery, to  discontinue  needless  offices  and  employments,  to 
reduce  excessive  rates  of  compensation  below  amounts  fixed 
by  law  or  Executive  order,  and  to  do  all  such  other  and 
further  things  that  in  his  judgment  may  be  necessary  to 
make  such  organization  effective  and  within  the  limit  of 
cost  herein  fixed;  such  reorganization  shall  be  communi- 
cated to  Congress  at  its  next  regular  session  and  shall  con- 
stitute for  the  fiscal  year  nineteen  hundred  and  fourteen 
and  until  otherwise  provided  by  Congress  the  permanent 
organization  of  the  customs  service."     (34  Stat.  434.) 

These  very  terms  show  that  the  act  was  an  economy 
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measure  pure  and  simple,  designed  to  reduce  the  cost  of 
collecting  the  customs  by  reducing  the  number  of  collectors. 
Obviously  this  implied  the  transfer  of  a  certain  amoimt  of 
work  (the  work  previously  performed  by  the  collectors 
whose  dismissal  was  contemplated  by  the  act)  to  the  col- 
lectors who  remained.  No  other  inference  could  be  drawn, 
for  instance,  from  the  provision  that — 
"  *  *  *  in  making  such  reorganization  and  reduction 
in  expenses  he  is  authorized  to  abolish  or  consolidate  col- 
lectio^  districts,  ports,  and  subports  of  entry  and  delivery, 
to  discontinue  needless  oifices  and  employments,"  etc. 

This  sort  of  thing  has  been  done  repeatedly  before,  as 
in  the  cases  of  the  enlargement  of  the  district  of  Hartford, 
Conn.  (26  Stat.  467) ;  the  district  of  New  York  (20  Stat. 
324;  28  Stat.  73) ;  the  port  of  New  Orleans  (25  Stat.  339; 
29  Stat.  72;  37  Stat.  499);  the  district  of  Galveston  (37 
Stat.  213) ;  and  the  port  of  Memphis  (25  Stat.  790) ;  and 
in  none  of  these  instances  was  it  thought  necessary  to 
appoint  new  collectors. 

My  opinion  is  strengthened  by  the  further  consideration 
that  the  contrary  construction  would  impute  to  Congress 
a  purpose  to  oust  substantially  every  collector  in  the  coun- 
try, suddenly,  on  July  1,  and  thereby  to  impede  and  dis- 
organize the  entire  service  and  to  require  on  that  day  a 
multitude  of  new  appointments  all  subject  to  the  delay  of 
senatorial  confirmation.  There  is  nothing  to  indicate  that 
Congress  had  such  a  purpose. 

The  fact  that  the  President's  order  refers  to  these  en- 
larged districts  as  "  new  "  districts  does  not  alter  the  real 
substance  of  the  matter.  Even  were  they  technically 
"  new  "  districts,  they  could  still  be  filled  by  the  President 
without  confirmation  by  the  Senate  if  Congress  so  directed 
(Const.  II,  2) ;  and,  as  I  have  stated,  it  is  evident  that 
Congress  did  not  intend  to  require  new  appointments  and 
confiirmations.  But,  however  this  may  be,  I  am  of  opinion 
that  in  substance  the  order  did  not  abolish  the  positions 
but  merely  increased  the  duties  of  the  collectoi-s  retained 
by  giving  them  the  work  of  those  who  were  retired. 
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I  am  of  opinion,  therefore,  as  above  stated,  that  the 
provisions  of  the  order  referred  to  were  lawful. 
Very  respectfully, 

J.  C.  McREYNOLDS. 
To  the  Secretary  of  the  Treasury. 


TRANSFER   OF   COMPLETED   RECLAMATION   PROJECTS   TO 

WATER   USERS. 

The  Secretary  of  the  Interior  is  not  authorized  by  the  reclamation 
act  of  June  17,  1902  (32  Stat.  388)  to  turn  over  the  operation 
and  maintenance  of  completed  reclamation  projects,  in  whole  or 
In  part,  or  to  any  extent,  to  water  users*  associations  before  the 
payment  by  such  water  users  for  water  rights  are  made  for  the 
major  portion  of  the  lands  irrigated  by  such  works. 

Department  of  Justice, 

July  28,  1913. 

Sir:  Your  letter  of  July  19,  1913,  requests  my  opinion 
upon  two  questions  of  law  arising  in  your  department,  viz : 

"  First.  Is  the  Secretary  of  the  Interior  authorized  by 
the  reclamation  act  to  turn  over  the  operation  and  main- 
tenance of  completed  reclamation  projects,  in  whole  or  in 
part,  or  to  any  extent,  to  water  users'  associations  before 
the  payments  by  such  water  users  for  water  rights  are 
made  '  for  ihe  major  portion  of  the  lands  irrigated  '  by 
such  works? 

"  Second.  In  case  the  Secretary  of  the  Interior  can  law- 
fully turn  over  the  operation  and  maintenance  of  such 
works  to  the  waters  users  before  the  charges  against  the 
major  portion  of  the  lands  are  paid,  can  such  waters  users' 
associations  employ  labor  in  the  operation  and  maintenance 
of  such  irrigation  works  for  more  than  eight  hours 
per  day  ?  " 

Section  6  of  the  original  reclamation  act  of  June  17,  1902 
(32  Stat.  388),  provides: 

"  That  the  Secretary  of  the  Interior  is  hereby  authorized 
and  directed  to  use  the  reclamation  fund  for  the  operation 
and  maintenance  of  all  reservoirs  and  irrigation  works  con- 
structed under  the  provisions  of  this  act:  Provided,  That 
when  the  payments  required  by  this  act  are  made  for  thf» 
major  portion  of  the  lands  irrigated  from  the  waters  of 
any  of  the  works  herein  provided  for,  then  the  management 
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and  operation  of  such  irrigation  works  shall  pass  to  the 
owners  of  the  lands  \rrigated  thereby,  to  be  maintained  at 
their  expense  under  such  form  of  organization  and  under 
such  rules  and  regulations  as  may  be  acceptable  to  the  Sec- 
retary of  the  Interior:  Provided^  That  the  title  to  and  the 
management  and  operation  of  the  reservoirs  and  the  workjs 
necessary  for  their  protection  and  operation  shall  remain 
in  the  Government  until  otherwise  provided  by  Congress." 

I  am  not  aware  that  the  terms  of  this  section,  in  so  far 
as  they  bear  upon  the  matter  before  me,  have  been  altered 
by  any  subsequent  act  of  Congress.  Indeed,  I  find  no  other 
act  which  deals  with  the  time  when  the  title  or  manage- 
ment shall  pass  out  of  the  Government,  except  the  act  of 
February  21,  1911  (36  Stat.  925),  which  authorizes  the 
Secretary  of  the  Interior  to  cooperate  with  waters  users^ 
associations  and  others  in  the  construction  of  irrigation 
works,  and  which  expressly  provides : 

'*  That  the  title  to  and  management  of  the  works  so  con- 
structed shall  be  subject  to  the  provisions  of  section  six  of 
said  [reclamation]  act." 

By  section  6,  the  duty  and  responsibility  of  maintaining 
and  operating  the  reclamation  works  and  of  using  and 
safeguarding  the  reclamation  fund  in  so  doing,  are  spe- 
cifically laid  upon  the  Secretary  of  the  Interior.  The 
second  proviso  declares  that  the  management  and  operation 
of  the  reservoirs,  and  works  necessary  to  protect  and  oper- 
ate them,  shall  remain  in  the  Government  until  otherwise 
provided  by  Congress  itself.  As  for  the  other  kinds  of 
works,  the  time  when  the  management  and  operation  shall 
pass  to  the  water  users  is  expressly  determined  by  the  first 
proviso,  namely,  when  the  payments  shall  have  been  made 
for  the  major  portion  of  the  lands  irrigated.  Until  that 
time  arrives,  the  Secretary  can  not  divest  himself  of  any 
part  of  his  responsibility  for  the  management,  maintenance, 
and  operation  of  the  works  or  the  proper  use  of  the  fund. 

This  conclusion  answers  your  first  question  in  the  nega- 
tive and  renders  a  reply  to  your  second  superfluous. 
Respectfully, 

J.  C.  McREYNOLDS. 
To  THE  Secretary  or  the  Interior. 
88152"— VOL  30—13 \4 
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EIGHT-HOUR  LAW— PUBLIC  HIGHWAY  IN  MINNESOTA. 

Tbe  Federal  statutes  regulating  the  hours  of  labor  do  not  apply  to 
the  improvement  of  selected  roads  over  which  rural  delivery  Is  or 
may  be  established  as  provided  for  under  the  provisions  of  the 
Post  Office  appropriations  act  of  August  24,  1912  (37  Stat  551). 

Department  of  Justice, 

July  31, 1913, 

SiK :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  24th  instant,  inquiring  whether  any  of  the 
Federal  statutes  regulating  hours  of  labor  apply  to  work 
done  in  improving  a  public  highway  in  the  State  of  Minne- 
sota under  the  provisions  of  the  Post  Office  appropriation 
act  approved  August  24,  1912  (37  Stat.  552). 

The  act  referred  to  appropriates  $500,000 — 
"  ♦  *  *  to  be  expended  by  the  Secretary  of  Agriculture, 
in  cooperation  with  the  Postmaster  General,  in  improving 
the  conditions  of  roads  to  be  selected  by  them  over  which 
rural  delivery  is  or  may  hereafter  be  established,  such  im- 
provement to  be  for  the  purpose  of  ascertaining  the  increase 
in  the  territory  which  could  be  served  by  each  carrier  as  a 
result  of  such  improvement,  the  pojisible  increase  of  the 
number  of  delivery  days  in  each  year,  the  amount  required 
in  excess  of  local  expenditures  foi-  the  proper  maintenance 
of  such  roads,  and  the  relative  saving  to  the  Government 
in  the  operation  of  the  Rural  Delivery  Service  and  to  the 
local  inhabitants  in  the  transportation  of  their  products  by 
reason  of  such  improvement,  and  report  the  results  in  detail 
to  Congress:  Provided^  That  the  State  or  the  local  sub- 
division thereof  in  which  such  improvement  is  made  under 
this  provision  shall  furnish  double  the  amount  of  money 
for  the  improvement  of  the  road  or  roads  so  selected. 
Such  improvement  shall  be  made  under  the  supervision  of 
the  Secretary  of  Agriculture." 

Taking  this  provision  as  a  whole,  I  think  it  may  be  said 
to  authorize  the  actual  work  of  road  improvement  contem- 
plated to  be  done  by  the  State  or  local  municipality  in 
which  the  road  lies  and  to  which  it  belongs,  the  Federal 
Government  merely  selecting  the  road  to  be  improved  and, 
through  the  Secretary  of  Agriculture,  supervising  the  per- 
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formance  of  the  work,  the  cost  of  the  same  to  be  defrayed 
as  provided  in  the  act. 

If  this  course  be  followed,  the  Federal  statutes  regulat- 
ing hours  of  labor  will  not  apply.  Laborers  and  mechanics 
engaged  in  such  work  will  not  be  '•  employed  by  the  Gov- 
ernment of  the  United  States,"  nor  is  a  road  so  improved  a 
''  public  work  of  the  United  States  •'  within  the  meaning  of 
the  act  of  August  1,  1892  (27  Stat.  340),  as  amended  by 
the  act  of  March  3,  1913  (37  Stat.  726). 

The  act  of  June  19,  1912  (37  Stat.  137),  would  be  also 
inapplicable.  The  contract  for  the  work,  which  will  in- 
volve the  employment  of  laborers  and  mechanics,  will  be 
made  by  or  on  behalf  of  the  State  authorities,  although  the 
contract  should  of  course  provide  that  the  work  shall  be 
done  subject  to  the  supervision  of  the  Secretary  of  Agri- 
culture. It  will  not,  therefore,  be  a  contract  to  which  the 
United  States  is  a  party,  nor  will  it  be  made  "  for  or  on 
behalf  of  the  United  States,"  within  the  meaning  of  that 
act.  These  latter  words  are  merely  used  to  cover  contracts 
made  by  an  officer  or  agent  of  the  United  States  for  or  on 
its  behalf,  although  the  United  States  is  not  expressly  made 
a  party  thereto.  The  fact  that  the  United  States  is  inter- 
ested in  the  performance  of  a  contract  does  not  of  itself 
make  the  contract  one  on  behalf  of  the  United  States, 

Of  course,  a  different  view  would  obtain  if  the  United 
States  itself  constructed  the  improvement  in  question  or 
contracted  therefor,  either  directly  or  through  one  of  its 
officers  or  agents. 

Respectfully,  J.  C.  McREYNOLDS. 

To  the  Secretary  of  Agriculture. 


EIGHT-HOUR    LAW— DRESSED    MARBLE    AND    STONE    FOR 

PUBLIC  BUILDINGS. 

The  provisions  of  the  eight-hour  law  of  June  10,  1912  (37  Stnt. 
137),  do  not  apply  to  the  labor  involved  In  the  dressing  of  marble 
and  stone  for  public  buildings,  such  labor  not  being  performed 
at  the  sites  of  the  buildings  themselves,  since  marble  and  stone 
clearly  belong  in  their  nature  to  articles  or  materials  ordinarily 
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to  be  bought  In  the  open  market,  although  they  may  be  dressed 
and  finished  in  a  manner  peculiar  to  the  needs  of  a  particular 
building. 

Department  of  Justice, 

August  i,  WIS. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letters  of  the  25th  of  June  and  of  the  25th  ultimo,  in  which 
you  inquire  whether,  in  my  opinion,  the  provisions  of  the 
eight-hour  law,  approved  June  19,  1912  (37  Stat.  137), 
apply  to  the  labor  involved  in  the  dressing  of  marble  and 
stone  for  public  buildings,  such  labor  not  being  performed 
at  the  sites  of  the  buildings  themselves. 

While  the  act  of  June  19,  1912,  according  to  its  first  sec- 
tion, applies  to  every  contract  made  by  or  on  behalf  of  the 
United  States,  section  2  expressly  excludes  from  the  oper- 
ation of  the  act  contracts  "  for  the  purchase  of  supplies 
by  the  Government,  whether  manufactured  to  conform  to 
particular  specifications  or  not,^^  and  contracts  "  for  such 
materials  or  articles  as  may  usually  be  bought  in  open 
market,  *  ♦  *  whether  m/ide  to  conform,  to  particular 
specifications  or  not^^  Therefore,  where  an  article  or  a  ma- 
terial belongs  to  a  class  which  may  ordinarily  be  bought  in 
open  market,  the  act  by  its  very  terms  excludes  it  from  the 
operation  of  the  law,  no  matter  to  what  extent  it  may  be 
individualized  and  distinguished  by  the  requirements  of 
the  particular  specifications  under  which  the  contract  is 
executed. 

Marble  and  stone  clearly  belong  in  their  nature  to  articles 
or  materials  ordinarily  to  be  bought  in  the  open  market, 
and  they  are  therefore,  in  my  judgment,  excluded  from  the 
operation  of  the  act,  although  they  may  be  dressed  and 
finished  in  a  manner  peculiar  to  the  needs  of  a  particular 
building.  This  was  the  distinct  holding  of  my  immediate 
predecessor,  Mr.  Wickersham,  in  his  opinions  to  the  Presi- 
dent for  the  use  of  the  Public  Printer  (30  Op.  24),  and  to 
the  Secretary  of  the  Treasury  (30  Op.  31),  and  I  think  that 
the  conclusions  reached  in  those  two  opinions  are  correct. 

That  this  view  was  taken  by  the  persons  who  were  respon- 
sible in  the  House  of  Representatives  for  this  legislation 
appears  from  the  statement  of  Mr.  Wilson  of  Pennsylvania, 
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who  had  charge  of  the  bill  in  that  body  (Cong.  Rec,  62d 
Cong.,  2d  sess.,  vol.  48,  p.  382)  : 

"  Mr.  Madden.  Suppose,  for  example,  a  man  had  a  con- 
tract to  construct  a  building  which  would  require  a  lot  of 
rough  stone  or  brick  and  also  a  lot  of  cut  stone  finished. 
He  could  go  out  in  the  open  market,  or  anybody  could,  and 
buy  the  raw  material,  and  he  could  get  it  in  the  open  mar- 
Ret,  but  he  could  not  go  into  the  market  and  buy  the  fin- 
ished material,  the  dressed  material,  because  dressed  mate- 
rial' would  have  to  be  made  in  accordance  with  the  provi- 
sions of  the  specifications  under  the  contract;  so  that  I  take 
it  that  the  bill  would  require  the  finished  material  to  be 
made  in  accordance  with  the  provisions  of  this  law,  while 
the  rough  material  which  might  enter  into  the  construction 
of  a  building  would  not  be  so  required. 

"  Mr.  Wilson  of  Pennsylvania.  My  judgment  is  that  fin- 
ished material  would  be  simply  material  they  have  bought 
in  the  open  market  under  certain  specifications^  and  it 
would  be  exem,pt  from^  the  operation  under  this  clause  of 
the  bilV^ 

Respectfully, 

J.  C.  McREYNOLDS. 

To  THE  Secretary  of  the  Treasury. 


EXPORTATION  OP  CLOTHES  AND  PROVISIONS  TO  MEXICO. 

Clothes  and  provisions  are  not  munitions  of  war  within  the  meaning 
of  the  amended  Joint  resolution  of  March  14,  1912  (37  Stat  630), 
prohibiting  the  export  of  arms  or  munitions  of  war  to  any 
American  country  in  which,  according  to  the  President's  procla- 
mation, conditions  of  domestic  violence  exist  which  are  promoted 
by  the  use  of  such  materials. 

Department  of  Justice, 

August  11,1913, 
Sir:  On  the  5th  instant  you  transmitted  to  me  a  letter 
from  the  commanding  officer  at  Marfa,  Tex.,  to  the  com- 
manding general  of  the  Southern  Department,  with  the 
indorsement  of  the  latter  thereon,  and  a  copy  of  an  opinion 
by  the  Acting  Judge  Advocate  General,  all  relating  to  an 
alleged  exportation  of  clothes  and  provisions  to  Mexico, 
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destined,  as  the  evidence  indicates,  for  the  use  of  the  insur- 
gents in  that  country.  This  fact,  however,  does  not  appear 
from  the  nature  or  character  of  the  articles  themselves  but 
from  the  evidence  aliunde. 

My  opinion  is  desired  as  to  whether  or  no  these  articles 
are  "munitions  of  war"  within  the  meaning  of  the  joint 
resolution  approved  March  14, 1912  (37  Stat.  630),  amend- 
ing the  joint  resolution  relating  to  "  coal  or  other  material 
used  in  war  "  approved  April  22, 1898  (30  Stat.  739).  The 
amended  resolution  prohibits  the  export  of  "  arms  or  muni- 
tions of  war"  to  any  country  in  which,  according  to  the 
President's  proclamation,  conditions  of  domestic  violence 
exist  which  are  promoted  by  the  use  of  such  materials. 

The  question  is  not  free  from  difficulty,  since  the  meaning 
of  the  phrase  "  munitions  of  war  "  must  vary  considerable 
with  the  conditions  of  warfare  in  general  and  in  the  par- 
ticular instance  in  question.  In  my  judgment,  however, 
neither  provisions  nor  ordinary,  as  distinguished  from  mili- 
tary, clothing  fall  within  the  category  of  "munitions  of 
war." 

From  the  language  of  writers  on  international  law,  of 
statesmen,  and  of  the  courts  it  is  clear  that  "munitions 
of  war  "  is  not  interchangeable  with  "  contraband  of  war," 
but  has  a  more  limited  meaning;  "Munitions"  are  mone 
closely  connected  with  actual  warfare  than  "contraband," 
which  latter  term  includes  nearly  everything  which  a  bellig- 
erent may  reasonably  think  renders  aid  and  comfort  to  the 
enemy.  Yet  the  discussion  of  the  meaning  of  "contra- 
band "  in  the  authorities  indicates  the  true  scope  of  the 
phrase  "munitions."  In  The  Peterhoff,  5  Wall.  28,  58, 
Chief  Justice  Chase,  speaking  for  the  court,  defined  "  con- 
traband" and  made  a  practical  application  of  his  definition, 
as  follows: 

"  The  classification  of  goods  as  contraband  or  not  contra- 
band has  much  perplexed  text  writers  and  jurists.  A 
strictly  accurate  and  satisfactory  classification  is  perhaps 
impracticable ;  but  that  which  is  best  supported  by  Ameri- 
can and  English  decisions  may  be  said  to  divide  all  mer- 
chandise into  three  classes.  Of  these  classes,  the  first  con- 
sists of  articles  manufactured  and  primarily  and  ordinarily 
used  for  military  purposes  in  time  of  war;  the  second,  of 
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articles  which  may  be  and  are  used  for  purposes  of  war  or 
peace,  according  to  circumstances ;  and  the  third,  of  articles 
exclusively  used  for  peaceful  purposes.  Merchandise  of 
the  first  class,  destined  to  a  belligerent  country  or  places 
occupied  by  the  army  or  navy  of  a  belligerent,  is  always 
contraband ;  merchandise  of  the  second  class  is  contraband 
only  when  actually  destined  to  the  military  or  naval  use  of 
a  belligerent;  while  merchandise  of  the  third  class  is  not 
contraband  at  all,  though  liable  to  seizure  and  condemna- 
tion for  violation  of  blockade  or  siege. 

"A  considerable  portion  of  the  cargo  of  the  Peterhoff 
was  of  the  third  class  and  need  not  be  further  referred  to. 
A  large  portion,  perhaps,  was  of  the  second  class,  but  is 
not  proved,  as  we  think,  to  have  been  actually  destined  to 
belligerent  use,  and  can  not  therefore  be  treated  as  contra- 
band. Another  portion  was,  in  our  judgment,  of  the  first 
class,  or,  if  of  the  second,  destined  directly  to  the  rebel  mili- 
tary service.  This  portion  of  the  cargo  consisted  of  the 
cases  of  artillery  harness  and  of  articles  described  in  the 
invoices  as  '  men's  army  bluchers,'  '  artillery  boots,'  and 
*  Government  regulation  gray  blankets."  These  goods 
come  fairly  under  the  description  of  goods  primarily  and 
ordinarily  used  for  military  purposes  in  time  of  war. 
They  make  part  of  the  necessary  equipment  of  an  army." 

In  my  opinion,  it  is  the  first  class  of  contraband,  namely, 
"  articles  manufactured  and  primarily  and  ordinarily  used 
for  military  purposes  in  time  of  war,"  to  which  the  phrase 
"munitions  of  war"  is  limited.  This  is  the  sense  in  which 
Hall  evidently  used  it  throughout  his  discussion  of  "  con- 
traband" in  Chapter  V  of  his  Treatise  on  International 
Ijaw,  and  to  the  same  effect  is  WTieaton  as  quoted  in  Moore's 
Digest,  vol.  7,  p.  662. 

The  act  of  July  6,  1812,  construed  in  United  States  v. 
Sheldon^  2  Wheat.  119,  made  unlawful  the  transportation 
to  Canada  of  "naval  or  military  stores,  arms  or  munitions 
of  war^  oi^  any  article  of  proimions^^  showing  that  Congress 
did  not  at  that  time  consider  provisions  as  included  in 
"munitions  of  war."  In  Mrs.  Alexander's  Cotton^  2  Wall. 
404,  420,  the  Supreme  Court,  while  intimating  that  cotton 
was  contraband  under  the  conditions  of  the  Civil  War, 
distinguishes  it  from  "  munitions,"  saying : 
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"  *  *  *  It  is  well  known  that  cotton  has  constituted 
the  chief  reliance  of  the  rebels  for  means  to  purchase  the 
munitions  of  wc6r  in  Europe.     *     *     *  " 

For  the  same  reason  even  money  may  be  contraband  ( Vrdted 
States  V.  Diekelman,  92  U.  S.  520,  526). 

All  of  our  treaties  which  deal  with  contraband  at  all 
have  endeavored  to  limit  the  scope  of  the  term  to  those 
articles  which  are  manufactured  and  used  primarily  for 
warfare.  For  example,  Article  XVIII  of  the  treaty  with 
Mexico  of  1831  (Malloy,  Vol.  I,  p.  1090)  first  specifies  as 
contraband  certain  articles,  as  guns,  powder,  armor,  mili- 
tary clothes,  and  concludes  '*  and  generally  all  kinds  of  arms, 
and  instruments  of  iron,  steel,  brass,  and  copper,  or  of  any 
other  materials,  manufacti6red^  prepanredy  and  formed  ex- 
pressly to  make  war  hy  sea  or  land.^^  This  same  language 
is  contained  in  Article  XIV  of  the  treaty  with  Chile  of 
1832  (Malloy,  Vol.  I,  p.  176),  and  of  this  treaty  Mr.  Blaine 
when  Secretary  of  State  said  that  it "  restricted  contraband 
to  implements  and  munitions  of  war"  (7  Moore's  Dig.  p. 
663).  The  phrase  "munitions  of  war"  was  used  in  the 
same  sense  by  Mr.  Cass  when  Secretary  of  State  (7  Moore, 
661)  and  by  the  British  Secretary  for  Foreign  Aflfairs 
(7  Moore,  666). 

These  conclusions  are  strengthened  by  considerations  of 
humanity,  and  where  the  meaning  of  the  joint  resolution 
is  ambiguous  these  should  have  weight.  That  portion  of 
the  population  of  Mexico  which  is  noncombatant  has  also 
its  rights.  "  Munitions  of  war,"  taken  in  the  strict  sense 
herein  adopted,  are  essential  to  the  continuance  of  armed 
warfare  in  Mexico.  But  it  is  inconceivable  that  the  non- 
importation from  this  country  of  food  and  ordinary  cloth- 
ing will  bring  the  insurrection  to  an  end  or  seriously 
hamper  it,  while  such  nonimportation  might  possibly  cause 
suffering  to  the  noncombatant  population  without  any 
equality  of  advantage  to  the  Government. 

The  same  conclusion,  it  would  seem,  was  reached  by 
Attorney  General  Wickersham  (29  Op.  375),  and  to  the 
general  views  expressed  by  him  I  adhere. 

I  have  the  honor  to  be,  your  obedient  servant, 

J.  C.  McREYNOLDS. 

To  the  Secretary  op  War. 
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DIVERSION  OF  WATER   FROM  NIAGARA  RIVER. 

Any  diversion  of  water  from  the  Niagara  River  on  the  American 
side  in  such  quantity  as  substantially  to  interfere  with  the  naviga- 
ble capacity  of  that  river  or  the  connected  lakes,  or  which  in  any 
substantial  degree  alters  or  modifies  the  course,  location,  or  chan- 
nel of  either  of  those  waterways,  is  prohibited  by  section  10  of 
the  river  and  harbor  act  of  March  3,  18J)9  (30  Stat.  1151),  unless 
in  advance  recommended  by  the  Chief  of  Engineers  and  author- 
ized by  the  Secretary  of  War. 

Under  the  treaty  proclaimed  May  13,  1910  (36  Stat.  2448),  between 
the  United  States  and  Great  Britain  relating  to  boundary  waters 
between  the  United  States  and  Canada,  the  authority  of  the  Presi- 
dent is  not  limited  to  the  prevention  of  interference  with  naviga- 
tion, but  extends  to  the  regulation  or  supervision  of  diversions  foe 
power  purposes  within  a  daily  maximum,  in  the  aggregate,  of 
20,000  cubic  feet  of  water  per  second,  and  to  the  prevention  of 
any  diyersion  whatever  for  such  purposes  In  excess  of  that 
maximum. 

In  the  absence  of  legislation  by  Congress,  the  President  may  not 
only  prohibit  the  Importation  of  electrical  ix)wer  to  this  country 
from  Canada,  but  may  also  grant  ijermisslon  therefor  subject  to 
such  conditions  as  to  him  may  seem  good. 

Department  of  Justice, 

August  H^  1913, 

Sir  :  I  have  the  honor  to  reply  to  your  letter  of  June  19, 
191B,  desiring  my  opinion  on  certain  questions  concerning 
the  Niagara  River. 

You  inquire  as  to  your  authority  under  any  existing 
act  of  Congress  or  under  Article  V  of  the  treaty  proclaimed 
May  13,  1910  (36  Stat.  2448),  between  Great  Britain  and 
the  United  States  to  control  the  amount  and  manner  of 
diversions  of  water  for  power  purposes  on  the  American 
side  of  the  river;  and  whether  under  the  treaty  you  may 
restrict  the  quantity  to  be  diverted  for  such  purposes  to 
less  than  the  maximum  limit  authorized  therein. 

Aside  from  the  treaty,  the  only  provision  of  existing  law 
applicable  to  the  case  is  section  10  of  the  river  and  habor 
act  approved  March  3,  1899  (30  Stat.  1121,  1151),  which 
provides  that — 

'•  *  *  *  it  shall  not  be  lawful  to  excavate  or  fill,  or  in 
any  manner  to  alter  or  modify  the  course,  location,  condi- 
tion, or  capacity  of,  any  port,  roadstead,  haven,  harbor, 
canal,  lake,  harbor  of  refuge,  or  inclosure  within  the  limits 


218  Diversion  of  Water  from  Niagara  River, 

of  any  breakwater,  or  of  the  channel  of  any  navigable 
water  of  the  United  States,  unless  the  work  has  been  recom- 
mended by  the  Chief  of  Engineers  and  authorized  by  the 
Secretary  of  War  prior  to  beginning  the  same." 

I  am  of  opinion  that  under  this  law  any  diversion  of 
water  from  the  Niagara  River  in  such  quantity  as  sub- 
stantially to  interfere  with  the  navigable  capacity  of  that 
river  or  the  connected  lakes,  or  which  in  any  substantial 
degree  alters  or  modifies  the  course,  location,  or  channel 
of  either  of  those  waterways,  is  prohibited  unless  in  ad- 
vance recommended  by  the  Chief  of  Engineers  and  author- 
ized by  the  Secretary  of  War.  Whether  any  particular 
diversion  amounts  to  a  substantial  interference  with  navi- 
gation is  a  question  of  fact  to  be  determined  in  the  first 
instance  by  the  officials  named  and  while  their  conclusion 
is  doubtless  not  final,  yet  it  would  certainly  be  very  per- 
suasive if  appealed  from. 

Any  such  prohibited  diversions  that  may  be  discovered 
should  be  reported  to  this  Department,  whose  duty  it  will 
be  to  stop  and  prevent  them  by  injunction  or  by  criminal 
prosecution  under  section  12  of  the  same  act. 

Under  the  treaty  your  authority  is  not  limited  to  the 
prevention  of  interference  with  navigation,  but  extends  to 
the  regulation  or  supervision  of  diversions  for  power  pur- 
poses within  a  daily  maximum,  in  the  aggregate,  of 
20,000  cubic  feet  of  water  per  second,  and  to  the  prevention 
of  any  diversion  whatever  for  such  purposes  in  excess  of 
that  maximum. 

The  treaty  provision  is  as  follows: 

"  Articub  V. 

"  The  High  Contracting  Parties  agree  that  it  is  expedient 
to  limit  the  diversion  of  waters  from  the  Niagara  River  so 
that  the  level  of  Lake  Erie  and  the  flow  of  the  stream 
shall  not  be  appreciably  affected.  It  is  the  desire  of  both 
Parties  to  accomplish  this  object  with  the  least  possible 
injury  to  investments  which  have  already  been  made  in 
the  construction  of  power  plants  on  the  United  States  side 
of  the  river  under  grants  of  authority  from  the  State  of 
New  York,  and  on  the  Canadian  side  of  the  river  under 
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licenses  authorized  by  the  Dominion  of  Canada  and  the 
Province  of  Ontario. 

"  So  long  as  this  treaty  shall  remain  in  force,  no  diver- 
sion of  the  waters  of  the  Niagara  river  above  the  Falls 
from  the  natural  course  and  stream  thereof  shall  be  per- 
mitted except  for  the  purposes  and  to  the  extent  herein- 
after provided. 

"The  United  States  may  authorize  and  permit  the 
diversion  within  the  State  of  New  York  of  the  waters  of 
said  river  above  the  Falls  of  Niagara,  for  power  purposes, 
not  exceeding  in  the  aggregate  a  daily  diversion  at  the 
rate  of  twenty  thousand  cubic  feet  of  water  per  second. 

"  The  United  Kingdom,  by  the  Dominion  of  Canada,  or 
the  Province  of  Ontario,  may  authorize  and  permit  the 
diversion  within  the  Province  of  Ontario  of  the  waters  of 
said  river  above  the  Falls  of  Niagara,  for  power  purposes, 
not  exceeding  in  the  aggregate  a  daily  diversion  at  the 
rate  of  thirty-six  thousand  cubic  feet  of  water  per  second. 

"  The  prohibitions  of  this  article  shall  not  apply  to  the 
diversion  of  water  for  sanitary  or  domestic  purposes,  or 
for  the  service  of  canals  for  the  purposes  of  navigation." 

That  the  subject  matter  of  this  treaty,  namely,  the  regu- 
bition  of  the  boundary  waters  between  this  country  and 
Canada,  being,  by  it's  very  nature,  beyond,  the  competency 
either  of  Congress  or  the  States,  is  one  peculiarly  within 
the  treaty  making  power  as  always  been  understood,  can 
not  be  doubted  (22  Op.  214).  Accordingly,  the  treaty  is 
part  of  the  "  supreme  law  of  the  land  "  and  has  the  same 
force  and  effect  and  is  to  be  carried  out  in  the  same  manner 
as  an  act  of  Congress  expressed  in  like  terms.  {Wanre  v. 
Hylton^  8  Dall.  199,  277,  281.)  As  said  by  Mr.  Justice 
Miller  in  the  Head  Money  Cases,  112  U.  S.  580,  598,  599 : 
"  *  *  *  A  treaty,  then,  is  a  law  of  the  land  as  an  act  of 
Congress  is,  whenever  its  provisions  prescribe  a  rule  by 
which  the  rights  of  the  private  citizen  or  subject  may  be 
determined.  And  when  such  rights  are  of  a  nature  to  be 
enforced  in  a  court  of  justice,  that  court  resorts  to  the 
treatv  for  a  rule  of  decision  for  the  case  before  it  as  it 
would  to  a  statute/' 

It  is  true  that  in  some  cases,  owing  to  the  fact  that  the 
treaty  provides  for  or  contemplates  some  further  action  by 
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the  legislative  department  of  the  Government  an  act  of 
Congress  may  be  necessary  before  the  provisions  of  the 
treaty  can  be  effectively  carried  out  {Foster  v.  Neilson,  2 
Pet.  253;  Turner  v.  American  Baptist  Missionary  Union^ 
5  McLean,  344,  347),  but  in  my  judgment  the  provisions  of 
this  treaty  relating  to  the  diversion  of  water  from  the 
Niagara  River  were  intended  to  operate  presently  and  ad- 
ditional legislation  is  not  necessary.  An  appropriate  act 
of  Congress  might  merely  repeat  the  language  of  the  treaty 
and  certainly  it  would  be  your  duty  to  enforce  by  all  ap- 
propriate means  an  act  of  Congress  drawn  in  these  terms. 
I  can  see  no  valid  distinction  between  the  provision  now 
ip  question  and  those  provisions  of  other  treaties  which 
have  been  held  by  high  authority  to  be  self-executing. 
{United  States  v.  Percheman^  7  Pet.  51,  Marshall,  C.  J.: 
United  States  v.  J,3  Gallons  of  Whiskey^  93  U.  S.  188,  196 ; 
The  British  Prisoners^  1  Woodbury  &  Minot  66;  4  Op.  201, 
209,  210;  Geofroy  v.  Riggs,  133  U.  S.  258.) 

In  thus  executing  the  treaty  you  may  use  any  of  the 
agencies  ordinarily  adopted  for  the  execution  of  the  laws 
of  the  United  States.  You  may  invoke  the  aid  of  the 
courts,  or  you  may  employ  directly  the  administrative 
officers  of  the  United  States,  or  the  military  forces  thereof. 
As  was  said  by  Mr.,  afterwards  Chief  Justice,  Marshall,  in 
arguing  the  case  of  Jonathan  Robbins  in  the  House  of 
Representatives,  Annals  of  Congress,  Sixth  Congress,  614 : 

"  The  treaty,  which  is  a  law,  enjoins  the  performance  ot 
a  particular  object.  The  person  who  is  to  perform  this 
object  is  marked  out  by  the  Constitution,  since  the  person 
is  named  who  conducts  the  foreign  intercourse,  and  is  to 
take  care  that  the  laws  be  faithfully  executed.  The  means 
by  which  it  is  to  be  performed,  the  force  of  the  nation,  are 
in  the  hands  of  this  person.  Ought  not  this  person  to  per- 
form the  object,  although  the  particular  mode  of  using 
the  means  has  not  been  prescribed  ?  Congress,  unquestion- 
ably, may  prescribe  the  mode,  and  Congress  may  devolve 
on  others  the  whole  execution  of  the  contract ;  but,  till  this 
be  done,  it  seems  the  duty  of  the  executive  department  to 
execute  the  contract  by  any  means  it  possesses." 

I  am  of  the  opinion,  therefore,  that  it  is  your  duty  to 
interfere  with  any  diversion  within  the  State  of  New  York 
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of  the  waters  of  the  Niagara  River  above  the  Falls  of 
Niagara,  for  power  purposes,  exceeding  a  daily  maximum, 
in  the  aggregate,  of  20,000  cubic  feet  of  water  per  second. 
If  that  maximum  be  not  exceeded,  the  terms  of  the  treatv 
are,  as  between  the  high  contracting  parties,  satisfied.  The 
stipulation,  however,  that  "  the  United  States  may  author- 
ize and  permit"  the  diversion  of  waters  to  that  extent, 
clearly  places  the  subject,  in  the  absence  of  legislation  by 
Congress  to  the  contrary,  under  your  supervision,  to  the 
end  that  the  maximum  may  not  be  exceeded. 

You  further  inquire  whether  under  existing  law  you 
have  any  authority  to  control  the  importation  into  this 
country  from  Canada  of  electric  current  generated  by 
water  power  from  the  Niagara  River. 

In  my  opinion  the  lapse  of  the  Burton  Act  (34  Stat. 
626),  which  contained  the  only  direct  legislation  regarding 
the  transmission  of  electricity  from  Canada,  has  left  you 
free  to  control  the  matter  under  your  plenary  power  to 
prevent  any  physical  connection  (not  authorized  by  Con- 
gress) between  any  foreign  country  and  the  United  States. 

The  executive  power  (subject,  of  course,  to  affirmative 
control  by  Congress)  has  been  recognized  as  controlling 
the  laying  of  cables  between  the  United  States  and  foreign 
countries  (22  Op.  13,  408,  614;  29  Op.  579,  583),  and  in 
the  only  case  in  court  upon  the  subject  United  States  v. 
La  Compagnie  Francaise  des  Cables  Telegrapkiques^  77 
Fed.  496)  Judge  Lacombe  expressed  as  follows  the  same 
opinion,  though  in  that  particular  case  he  refused  a  pre- 
UnUnary  injunction  on  the  ground  that  the  cable  had 
already  been  laid. 

"  It  is  thought  that  the  main  proposition  advanced  by 
complainant's  counsel  is  a  sound  one,  and  that,  without  the 
consent  of  the  General  Government,  no  one,  alien  or  native, 
has  any  right  to  establish  a  physical  connection  between 
the  shores  of  this  country  and  that  of  any  foreign  nation. 
Such  consent  may  be  implied  as  well  as  expressed,  and 
whether  it  shall  be  granted  or  refused  is  a  political  ques- 
tion, which,  in  the  absence  of  congressional  action,  would 
seem  to  fall  within  the  province  of  the  Executive  to  decide. 
As  was  intimated  upon  the  argument,  it  is  further  thought 
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that  the  Executive  may  effectually  enforce  its  decision  with- 
out the  aid  of  the  courts.     *     *     *  " 

The  principle  has  been  acted  upon  frequently  in  our 
dealings  with  foreign  nations  {Moore  Dig.  of  Intemational 
Law^  Vol.  II,  pp.  463,  466),  and  may  now  be  regarded  as 
firmly  established. 

These  authorities  are  applicable  to  the  present  subject, 
and  in  the  absence  of  legislation  by  Congress  you  may 
not  only  prohibit  the  importation  of  electrical  power  to 
this  country  from  Canada,  but  may  also  grant  permission 
therefor  subject  to  such  conditions  as  to  you  may  seem 
good. 

Very  respectfully,  J.  C.  McREYNOLDS. 

To  THE  President. 


FOOD  AND  DRUGS  ACT— VARIATIONS,  TOLERANCES,  AND 

EXEMPTIONS. 

render  the  food  and  drugs  act  of  June  30,  1906  (34  Stat  768),  as 
amended  by  the  act  of  March  3, 1913  (37  Stat  732),  administrative 
rules  are  to  be  promulgated  8i)eciflcally  defining  (1)  reasonable 
variations,  (2)  tolerances  as  to  large  packages,  (3)  exemptions  as 
to  small,  the  line  between  large  and  small  packages  to  be  deter- 
mined by  the  three  Secretaries. 

Department  of  Justice, 

August  26^  191S. 

Sir  :  Your  question  submitted  to  me  by  your  letter  of 
the  11th  instant  in  regard  to  the  amendment  of  March  3, 
1913  (37  Stat.  732),  to  paragraph  third  of  section  8  of  the 
food  and  drugs  act  of  June  30,  1906  (34  Stat.  768),  is  one 
l^eculiarly  requiring  the  rule  that  a  construction  of  a 
statute  shall  not  stick  in  the  letter  but  shall  conform  to 
the  true  spirit  and  intent  of  the  act,  if  that  can  in  any 
way  be  gathered  from  its  language. 

The  amended  act  provides  that  an  article  shall  be  deemed 
to  be  misbranded,  in  the  case  of  food : 

"  Third.  If  in  package  form,  the  quantity  of  the  contents 
be  not  plainly  and  conspicuously  marked  on  the  outside  of 
the  package  in  terms  of  weight,  measure,  or  numerical 
count:  Provided^  however^  That  reasonable  variations  shall 
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be  permitted,  and  tolerances  and  also  exemptions  as  to 
small  packages  shall  be  established  by  rules  and  regulations 
made  in  accordance  with  the  provisions  of  section  three  of 
this  act." 

It  is  claimed  that,  owing  to  the  absence  of  a  comma  after 
the  words  "tolerances"  and  "packages,"  the  rules  and 
regulations  provided  for  may  only  establish  tolerances  and 
exemptions  as  to  smaU  packages.  This  construction,  how- 
ever, in  my  judgment,  would  not  conform  to  the  plain 
intent  of  the  act.  It  is  evident  that  "  tolerances  "  are  just 
as  necessary  in  the  case  of  large  packages  as  in  the  case  of 
small.  Indeed,  there  would  seem  to  be  little  room  for 
tolerances  in  the  case  of  small  packages.  As  to  them, 
exemption  would  be  the  natural  remedy  for  the  strictness 
of  the  act.    I,  therefore,  read  the  statute  in  this  wise. 

^^Providedy  however^  That  reasonable  variations  shall  be 
permitted  by  rules  and  regulations  made  in  accordance 
with  the  provisions  of  section  three  of  this  act,  and  toler- 
ances, and  also  exemptions  as  to  small  packages,  shall  be 
established  by  like  rules  and  regulations." 

That  is,  administrative  rules  are  to  be  promulgated  spe- 
cifically defining  (1)  reasonable  variations,  (2)  tolerances 
as  to  large  packages,  (3)  exemptions  as  to  small,  the  line 
between  large  and  small  packages  to  be  determined  by  the 
three  secretaries. 

This  view  is  borne  out  by  the  legislative  history  of  the 
act.  The  act  as  originally  introduced  in  the  House  (H.  R. 
22526)  stated  the  proviso  of  the  third  paragraph  as  follows 
(Cong.  Rec.,  62d  Cong.,  2d  sess.,  p.  10235) : 

^^•Providedy  however^  That  reasonable  variations  shall  be 
permitted,  and  tolerances  shall  be  established  by  rules  and 
regulations  made  in  accordance  with  the  provisions  of  this 
act,  which  shall  not  in  the  average  reduce  the  weight, 
measure,  or  numerical  count  below  that  marked  on  said 
package." 

This  proviso,  like  that  in  the  approved  act,  may  be  con- 
strued to  provide  for  rules  and  regulations  as  to  reasonable 
variations,  and  as  to  tolerances  for  all  packages,  large  and 
small,  but  contains  no  provisions  as  to  exemptions. 

The  Senate  amended  the  proviso  in  question  so  as  to 
read  as  follows  (Cong.  Rec.,  62d  Cong.,  3d  sess.,  p.  3508) : 
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''Provided^  however,  That  the  Secretary  of  Agriculture 
is  authorized  to  establish  rules  and  regulations  permitting 
reasonable  variations  where  in  his  judgment  exactness  is 
impracticable,  and  shall  keep  a  record  thereof:  Provided 
further,  That  the  provisions  of  this  paragraph  shall  rvot 
apply  to  articles  in  packages  or  containers  when  the  retati 
price  of  such  articles  is  six  cents  or  less^ 

The  Senate  amendment,  it  will  be  noted,  provides  for 
rules  and  regulations  permitting  reasonable  variations  gen- 
erally, and  expressly  exempts  small  packages,  but  contains 
no  provision  as  to  tolerances. 

The  conference  recommended  as  a  compromise  the  act 
in  its  present  form  (Cong.  Rec,  62d  Cong.,  3d  sess.,  p. 
4559),  and  the  conference  reports  were  agreed  to. 

The  differences  between  the  two  houses  compromised  by 
the  approved  act  were  these.  The  House  wanted  rules  and 
regulations  as  to  both  reasonable  variations  and  tolerances, 
but  did  not  desire  exemptions.  The  Senate  wanted  exemp- 
tions as  to  small  packages  and  regulations  only  as  to  reason- 
able variations.  The  approved  act  retained  the  House 
provision  as  to  regulations  for  both  reasonable  variations 
and  tolerances,  and  modified  the  Senate  provision  as  to 
exemptions  by  making  them  also  the  subject  of  rules  and 
regulations  instead  of  granting  them  as  a  matter  of  law. 
I  have  the  honor  to  be,  vour  obedient  servant, 

J.  C.  McREYNOLDS. 

To  THE  Secretary  of  Agriculture. 


ENTRY   OF  WOOD  PULP   SHIPPED    FROM  NORWAY. 

Wood  pulp  shipped  to  the  United  States  from  Norway  on  through 
bills  of  lading  but  transshipi)ed  en  route  at  Rotterdam  is  entitled 
to  free  entry  by  virtue  of  the  favored-nation  clause  In  the  subsist- 
ing treaty  between  the  United  States  and  Norway,  provided 
such  wood  pulp  is  the  product  of  Norway,  and  otherwise  conforms 
to  the  conditions  prescribed  by  section  2  of  the  so-caUed  Canadian 
Reciprocity  Act  of  July  26,  1911  (37  Stat.  11). 

Such  transshipment  merely  for  transportation  purposes  does  not 
prevent  the  goods  from  being  "  imported  directly  "  from  Norway 
*'  into  the  United  States  "  within  the  meaning  of  the  act. 
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Department  of  Justice, 

September  4, 1913, 

Sir  :  I  have  the  honor  to  reply  to  your  letter  of  August 
28,  1913,  requesting  my  opinion  on  the  following  question: 

"  Whether  wood  pulp  shipped  to  the  United  States 
from  Norway  on  through  bills  of  lading  but  transshipped 
en  route  at  Rotterdam  would  be  entitled  to  entry  free  of 
duty  under  the  decision  of  the  United  States  Court  of 
Customs  Appeals  rendered  on  May  12,  1913,  published 
in  T.  D.  38434." 

I  am  of  opinion  that  such  wood  pulp  is  entitled  to  free 
entry,  assuming,  of  course,  that  it  is  the  product  of  Norway 
and  otherwise  conforms  to  the  conditions  prescribed  by 
section  2  of  the  act  of  July  26,  1911  (37  Stat.  11).  In  this 
I  agree  with  the  opinion  of  the  Acting  Solicitor  of  the 
Treasury,  dated  August  18, 1913. 

The  point  presented  for  consideration  is  whether  such 
goods  are  "  imported  therefrom  [i.  e.,  from  Norway] 
directly  into  the  United  States"  within  the  meaning  of 
the  statute  referred  to. 

Certainly  this  importation  is  "  direct "  in  the  commer- 
cial sense,  for  there  is  no  intervening  commercial  transact 
tion.  Also,  it  is  "  direct "  in  the  transportation  sense,  for 
the  goods  arrive  under  through  bill  of  lading,  without  other 
pause  than  that  incident  to  the  necessities  or  conveniences 
of  transportation.  And  it  is  "  direct "  within  the  com- 
mon policy  of  our  customs  and  reciprocity  laws,  by  which, 
having  originated  in  Norway  and  having  been  from  the 
first  destined  to  this  country,  the  goods  would  be  con- 
sidered as  imported  from  Norway  and  not  from  Holland 
( United  States  v.  Luyties,  130  Fed.  333,  C.  C.  A.  2d  C.  ; 
MiUar  v.  MUlar,  17  Fed.  Cas.  No.  9546 ;  Re  Booth,  T.  D. 

338 ;  Grant  v.  Peaslee^  9  Fed.  Cas.  No.  6212 ;  Griawold  v. 
Maxwell^  11  Fed.  Cas.  No.  5838;  Re  Leerburger,  T.  D. 
25510;  Re  Hermann  Brothers^  T.  D.  22447),  always  with 
the  qualification  that  they  have  not  entered  the  commerce 
of  the  intervening  country  {Re  La  Montagne^  T.  D.  21565; 
Acker ^  Merrall  <&  Condit  v.  United  States^  T.  D.  31481). 

Even  under  the  old  "  direct-trade "  statutes  (e.  g.  act 
Mar.  3,  1865,  sec.  6,  and  act  June  6,  1872,  sec.  3)  it  was 
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ruled  by  the  Secretary  of  the  Treasury  that  the  words 
"  directly  imported "  did  not  require  the  transportation 
to  be  accomplished  entirely  in  a  single  bottom  (T.  D. 
226),  though  they  did  exclude  any  commercial  pause  in 
the  intermediate  country  (T.  D.  1862;  Pov^era  v.  Comly^ 
101  U.  S.  789). 

The  closest  analogy  to  the  present  case  is  the  decision  of 
the  Court  of  Customs  Appeals  in  United  States  v.  United 
Cigar  Stores  Co.,  T.  D.  31505  (affirming  T.  D.  30643). 
The  statute  there  construed  (sec.  5,  act  Aug.  6, 1909)  pro- 
vided that  certain  privileges  of  free  entry  should  be 
granted  goods  of  the  Philippines  coming  by  "  direct  ship- 
ment from  the  country  of  origin  to  the  country  of  destina- 
tion," and  the  court  held  that  the  condition  was  satisfied 
by  a  shipment  bona  fide  on  through  bill  of  lading,  even 
though  there  was  transshipment  at  Hongkong.  In  reach- 
ing this  conclusion  the  court  said : 

"'Direct  shipment'  means  no  more  than  'directly  im- 
ported,' and  if  Philippine  products  invoiced  for  the  United 
States  on  a  through  bill  of  lading  have  been  so  trans- 
shipped as  not  to  permit  of  their  commingling  en  route 
with  the  commerce  of  any  other  country,  the  condition 
for  direct  shipment  has  been  fulfilled  according  to  the  pur- 
pose and  meaning  of  the  statute.    (T.  D.  31505.) " 

I  perceive  no  distinction  between  these  authorities  and 
the  present  case  unless  there  is  some  peculiarity  of  pur- 
pose in  the  present  act  which  would  require  the  other 
construction,  as  for  instance  a  purpose  to  foster  steamship 
lines  between  the  country  of  production  and  the  United 
States  rather  than  between  the  intermediate  country  and 
the  United  States.  It  is  evident,  however,  that  no  such 
purpose  existed.  Indeed,  it  would  hardly  be  applicable  to 
traffic  with  Canada  (which  is  the  only  traffic  especially 
dealt  with  by  the  act),  for  that  is  conducted  mainly  by 
rail.  In  fact,  the  real  purposes  of  Congress  are  well  under- 
stood to  have  been  (1)  to  take  a  step  toward  reciprocity, 
and  (2)  to  obtain  a  supply  of  pulp  wood  on  favorable 
terms.  Neither  of  these  purposes  would  be  furthered  in 
any  degree  by  putting  the  unusual  interpretation  on  the 
words  "imported  directly,"  but  on  the  contrary  they  re- 
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quire  the  interpretation  I  have  given,  in  order  to  permit  a 
fair  and  equitable  operation. 

It  is  evident  that  the  clause  was  inserted  as  a  precaution 
against  abuse  of  the  privilege  or  its  use  on  behalf  of 
countries  other  than  that  of  production,  as  was  the  inten- 
tion of  the  similar  clause  in  the  Philippine  case  (T.  D. 
30643,  p.  554). 

For  these  reasons  I  am  of  opinion,  as  above  stated,  that 
a  transshipment  at  Rotterdam,  of  a  merely  transportation 
dbaracter  not  constituting  any  commercial  interruption  in 
the  journey,  would  not  prevent  these  goods  from  being 
"  imported  directly  "  from  Norway. 
Very  respectfully, 

WINFRED  T.  DENISON, 

Assistant  Attorney  General, 
Approved :    ■ 

JNO.  W.  DAVIS, 

Acting  Attorney  General. 
To  the  Secretary  of  the  Treasury. 


EXPORTATION    OF    HOUSES,    KI1>IN(;    SADDLES,    ETC.,    TO 

MEXICO. 

Ordinary,  as  distinguished  from  military,  riding  saddles,  stirrups, 
girths,  hay  and  other  food  stuffs,  and  horses  are  not  munitions 
of  war  within  the  meaning  of  the  amended  Joint  resolution  of 
March  14,  1912  (37  Stat.  630),  prohibiting  the  export  of  "  arms 
or  munitions  of  war  "  to  any  American  country  In  which,  accord-, r' 
Ing  to  the  President*8  proclamation,  conditions  of  domestic  vlp- 
lence  exist  which  are  promoted  by  the  use  of  such  materials. 

Opinion  of  April  20,  1912  (29  Op.  394),  dissented  from. 

Department  of  Justice, 

October  6,  1913. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  2d  instant  inquiring  whether  riding  saddles, 
stirrups,  girths,  hay  and  other  food  stuffs,  and  horses,  in- 
tended for  the  Mexican  federal  army  or  for  other  parties, 
are  "munitions  of  war,"  within  the  meaning  of  the  joint 
resolution  approved  March  14,  1912  (37  Stat.  630),  which 
prohibits  the  export  of  "arms  or  munitions  of  war"  to  any 
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country  in  which,  according  to  the  President's  proclama- 
tion, "  conditions  of  domestic  violence  exist  which  are  pro- 
moted by  the  use  of  "  such  materials. 

In  my  opinion  to  the  Secretary  of  War  of  August  11th 
last  (30  Op.  213)  it  was  stated  that  the  term  "  munitions  of 
war  "  was  not  interchangeable  with  *'  contraband  of  war,'' 
but  was  confined  to  "  articles  manufactured  and  prima- 
rily and  ordinarily  used  for  military  purposes  in  time  of 
war."  This  definition  would  evidently  exclude  the  articles 
to  which  you  refer,  as  they  are  all  plainly  of  a  doubtful, 
and  not  primarily  military,  character. 

It  is  true  that  in  treaties  and  in  declarations  of  the  po- 
litical department  of  nations,  from  time  to  time,  horses  and 
their  equipment  have  been  designated  as  absolutely  con- 
traband. .  While  such  public  acts  throw  a  light  on  the 
meaning  of  "contraband"  as  a  matter  of  international 
law  and  are,  indeed,  binding  as  municipal  law  upon  the 
courts  of  the  countries  whose  political  departments  have 
so  declared,  it  must  not  be  forgotten  that  the  question  here 
involved  is  not  one  of  international  law,  but  of  the  intent 
of  Congress,  as  expressed  in  the  phrase  "munitions  of 
war"  in  the  joint  resolution.  The  authorities  quoted  in 
Attorney  General  Wickersham's  opinion  in  29  Op.  375  and 
in  my  opinion,  siipra^  show  that  this  term  has  always  been 
used  by  responsible  persons  in  a  sense  akin  to  "  arms,"  and 
that  it  can  not  be  stretched  to  include  horses  and  their 
equipage. 

In  addition  to  the  authorities  quoted  in  the  two  opinions 

just  referred  to  I  may  be  permitted  to  refer  to  Book  III, 

Tit.  IX,  Art.  11  of  the  Ordonnance  de  la  Marine  of  France 

of  1681,  which  directs  confiscation  of  "  les  armes,  poudres, 
boulets  et  autres  'munitions  de  guerre^  meme  les  chevaux  et 

equipages  qui  seront  transportes  pour  le  service  de  nos 
ennemis,"  and  of  this  inclusion  of  horses  and  their  equip- 
age in  **  contraband  of  war,"  Valin  in  his  Commentary  on  the 
Ordonnances,  as  quoted  in  3  Phill.  (2d  ed.)  448,  remarks 
"parceque  cela  a  beaucoup  d?analogie  avec  les  munitions  de 
guerre^  Phillimore  himself  evidently  construes  "muni- 
tions of  war''  in  a  limited  sense  (3  Phill.  [2d  ed.]  405) ; 
so  does  Halleck  (Vol.  II,  3  Eng.  ed.,  §  20) ;  so  apparently 
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does  Oppenheim  (Vol.  II,  §§  392,  393),  and  the  Naval  War 
Code  of  the  United  States  of  1901,  while  stating  by  Art.  30 
that  horses  and  mules  are  absolutely  contraband,  provides 
in  Art.  24  as  follows: 

"Art.  24.  The  term  'contraband  of  war'  includes  only 
articles  having  a  belligerent  destination  and  purpose.  Such 
articles  are  classed  under  two  general  heads : 

"(1)  Articles  that  are  primarily  and  ordinarily  used  for 
military  purposes  in  time  of  war,  such  as  arms  and  mnn!- 
tiona  of  war^  military  material,  vessels  of  war,  or  instru- 
ments made  for  the  immediate  manufacture  of  7n  unit  ions 
of  war, 

"(2)  Articles  that  may  be  and  are  used  for  purposes  of 
war  or  peace,  according  to  circumstances." 

The  English  rule,  apart  from  treaties  and  proclamations, 
was  that  horses  were  not  absolute  contraband  under  inter- 
national law.  (Boyd's  Wheaton,  p.  651,  Oppenheim, 
Vol.  II,  p.  424,  citing  Holland's  Prize  Law,  §  62.) 

I  am  satisfied  that  the  term  "munitions  of  war"  should 
not  be  extended  beyond  the  plain  definition  expressed  in 
my  opinion  of  August  11.  Outside  of  that  limit  you  ap- 
proach a  debatable  field  where  the  articles  are  not  clearly 
designed  to  "  promote  domestic  violence,"  where  there  is  a 
possibility  of  confusion  m  the  minds  of  administrative 
officers  and,  perhaps,  the  adoption  of  inquisitorial  methods, 
and  where  no  line  can  logically  be  drawn  short  of  practical 
nonintercourse  with  Mexico,  a  thing  I  am  sure  Congress 
did  not  intend.  And  for  these  reasons  the  particular 
designation  of  the  articles,  while  important  in  determining 
their  character  as  contraband,  does  not  offer  a  safe  guide 
to  their  character  as  "munitions  of  war,"  a  character  which, 
in  my  judgment,  must  be  fastened  upon  them  by  the  in- 
herent nature  of  the  articles  themselves. 

These  conclusions  constrain  me  to  dissent  from  the 
opinion  of  Attorney  (ieneral  Wickersham  of  April  20, 
1912  (29  Op.  394),  to  the  effect  that  ordinary,  as  distin- 
guished from  military,  saddles  and  bridles  are  "  munitions 
of  war."  This  conclusion  was  probably  largely  based  on 
the  Declaration  of  London  of  1909  (see  29  Op.  377,  378) 
defining  absolute  contraband  and,  as  indicated  above,  I  do 
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not  think  such  a  declaration  a  correct  guide  to  the  mean- 
ing of  the  term  "  munitions  of  war  "  in  the  joint  resolution 
of  Congress.    I  have  the  honor  to  be, 
Your  obedient  servant, 

J.  C.  McREYNOLDS. 

To  THE  SeCRETAKY  OF  THE  TREASURY. 


INCOME  TAX— BONDS   HELD  BY   NONRESIDENT   FOREIGN- 
ERS. 

Section  2,  paragraph  A,  subdi vision  1,  of  the  tariff  act  of  October  3. 
1913,  does  not  lay  a  tax  upon  the  interest  accruing  on  bond»« 
executed  by  a  resident  or  citizen  of  the  United  States  when  held 
and  owned  by  a  nonresident  foreigner,  and  this  is  true  irre- 
spective of  whether  they  are  unsecured  or  secured  by  a  mort- 
gage upon  real  estate  in  this  country,  and  also  irrespective  of 
where  the  written  bonds  are  in  fact  Icept  or  interest  i>ayments 
thereon  are  made. 

Department  of  Justice, 

October  S3.  1913. 

Sir:  I  have  the  honor  to  reply. to  your  letter  of  October 
16,  wherein  you  ask  concerning  the  application  which  you 
should  give  to  the  language  quoted  below  from  Section  II, 
Paragraph  A,  subdivision  1,  of  the  tariff  law  of  October 
3,  1913: 

"  That  there  shall  be  levied,  assessed,  collected  and  paid 
annually  upon  the  entire  net  income  arising  or  accruing 
from  all  sources  in  the  preceding  calendar  year  to  ever}' 
citizen  of  the  United  States,  whether  residing  at  home  or 
abroad,  and  to  every  person  residing  in  the  United  States, 
though  not  a  citizen  thereof,  a  tax  of  1  per  centum  per 
annum  upon  such  income,  except  as  hereinafter  provided ; 
and  a  like  tax  shall  be  assessed,  levied,  collected,  and  paid 
annually  upon  the  entire  net  income  from  all  property 
owned  and  of  every  business,  trade,  or  profession  carried 
on  in  the  United  States  by  persons  residing  elsewhere/' 

In  substance,  you  wish  to  be  advised  whether,  in  pur- 
suance of  this  paragraph,  the  regulations  which  you  are 
about  to  promulgate  should  direct  the  levying,  assessing, 
and  collecting  of  a  tax  upon  the  interest  accruing  upon 
bonds  executed  by  a  resident  or  citizen  of  the  United  States, 
whether  secured  by  a  mortgage  or  no,  when  such  bonds 
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are  held  or  owned  by  a  citizen  or  resident  of  a  foreign 
country.  Also,  whether  this  tax  should  be  levied  upon  the 
interest  thereon  where  bonds  executed  by  a  nonresident 
foreigner,  and  secured  by  a  mortgage  on  real  estate  in  the 
United  States,  are  held  and  owned  by  another  nonresident 
foreigner. 

I  am  of  opinion  that  the  quoted  provision  does  not  lay 
a  tax  upon  the  interest  accruing  on  bonds  of  the  char- 
acter specified  when  held  and  owned  by  a  nonresident  for- 
eigner, and  that  this  is  true  irrespective  of  whether  they 
are  unsecured  or  secured  by  a  mortgage  upon  real  estate 
in  this  country,  and  also  irrespective  of  where  the  written 
bonds  are  in  fact  kept  or  interest  payments  thereon  are 
made. 

Respectfully,  J.  C.  McREYNQLDS. 

To  THE  Secretary  of  the  Treasury. 


DRAWBACK  ON  ARTICLES  SHIPPED  FROM  THIS  COUNTRY 

TO  GUAM  AND  TUTUILA. 

Tbe  Secretary  of  the  Treasury  may  not  authorize  a  drawback  on 
articles  shipped  from  this  country  to  Guam  and  Tutuihi  under 
section  25  of  the  tariff  act  of  August  5,  1909  (36  Stat.  90). 

Department  of  Justice, 

November  6,  1913, 
Sir:  Owing  to  a  communication  from  the  secretary  of 
the  foreign  trade  department  of  the  San  Francisco  Cham- 
ber of  Commerce  requesting  certain  action  by  you,  you  ask, 
under  date  of  September  8  last,  my  opinion  as  to  whether, 
under  section  25  of  the  Pavne-Aldrich  Tariff  Act  of 
August  5,  1909  (36  Stat.  11,  90),  you  may  authorize  the 
payment  of  drawback  on  articles  shipped  from  this  country 
to  Guam  and  Tutuila. 

The  said  act,  by  section  1,  provides  for  a  certain  rate  of 
duty  "  upon  all  articles  imported  from  any  foreign  country 
into  the  United  States  or  into  any  of  its  possessions  {except 
the  Philippine  Islands  and  the  islands  of  Guam  and 
TutuUa).'^'*  Section  5  contains  provisions  specifically  reg- 
ulating the  duties  bettceen  this  country  and  the  Philippine 
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Islands,  Section  23  exempts  from  duty  goods  made  and 
manufactured  in  bonded  warehouses  for  exportation  "to 
foreign  countries  or  to  the  Philippine  Islands.^^  Section 
25 — the  one  to  which  you  particularly  refer — ^provides  for 
a  drawback  of  duties  "  on  the  exportation  of  "  articles  in 
the  manufacture  of  which  imported  materials  have  been 
used,  to  the  extent  of  the  duties  paid  on  such  materials. 

It  is  conclusively  determined  that  Guam  and  Tutuila 
are  not  "foreign  countries"  within  the  meaning  of  our 
tariff  acts.  (Faber  v.  United  States,  221  U.  S.  649,  658, 
and  cases  there  cited;  23  Op.  629.)  It  is  equally  well  set- 
tled that  the  terms  "  export "  and  "  import "  refer  pri- 
marily to  foreign  countries  ( Woodruff  v.  Parham^  8  Wall. 
123, 136 ;  Faber  v.  United  States,  supra,  p.  659 ;  23  Op.  418 ; 
28  ib.  422). 

It  follows  necessarily  that  the  provision  of  section  25  of 
the  act  of  August  5,  1909,  which  allows  drawback  "  on  th-e 
asportation  "  of  articles  manufactured  or  produced  in  the 
United  States  from  imported  materials  can  not  apply  to 
articles  shipped  to  Guam  or  Tutuila.  The  whole  theory  of 
the  drawback  provisions  of  the  customs  laws,  and  of  the 
Treasury  regulations  made  in  pursuance  thereof,  is  that 
the  goods  are  to  be  "  exported  ''  to  "  foreign  countries,"  to 
countries  "  out  of  the  jurisdiction  of  the  United  States." 
The  decision  in  Swan  and  Finch  Co.  v.  United  States  (37 
Ct.  Cls.  101;  s.  c,  190  U.  S.  143)  is  decisive  as  to  the 
meaning  of  "  exportation  "  in  connection  with  drawbacks, 
and  the  term  "  exportation  "  has  the  same  meaning  in  the 
laws  relating  to  bonded  warehouses  (23  Op.  418). 

It  may  be  claimed  with  some  persuasiveness  that  since 
Guam  and  Tutuila  are,  under  section  1  of  the  Payne- 
Aldrich  Act,  permitted,  like  the  Philippines,  to  make  their 
own  tariff  on  articles  imported  into  those  islands  from 
foreign  countries,  and  since,  by  various  provisions  of  law. 
the  drawback  and  bonded  warehouse  privileges  are  granted 
to  shippers  from  this  country  to  the  Philippines,  there- 
fore the  Pavne-Aldrich  Act  should  be  liberally  construed 
so  as  to  extend  the  same  privileges  to  shippers  to  Guam  and 
Tutuila.  It  is  sufficient,  however,  to  say  that  to  insert  into 
a  tariff  act,  and  make  applicable  to  two  territories  in  the 
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peculiar  relation  to  this  country  of  Guam  and  Tutuila,  a 
body  of  provisions  on  a  subject  like  drawbacks  and  bonded 
warehouses  would  be  legislation,  not  construction,  and 
especially  so  when  it  could  only  be  done  by  giving  an  inter- 
pretation to  the  terms  "  foreign  countries  "  and  "  exporta- 
tion "  entirely  contrary  to  that  repeatedly  sanctioned  by 
the  Treasury  Department  and  by  the  Supreme  Court,  and 
might  bring  about  unforeseen  evil  results  in  the  general 
ndministration  of  the  customs  laws.  As  was  said  by  Act- 
ing Attorney  General  Richards  in  23  Op.  418,  421 : 

"  *  *  *  conceding  that  the  principle  of  assured  re- 
moval from  consumption  in  this  country  free  of  tax  or 
duty,  in  order  to  increase  the  market  for  our  goods,  and 
with  a  view  to  international  comity,  embraces  the  case  of 
supplies  which  are  manufactured  in  this  country  and  are 
delivered  to  foreign  war  vessels  quite  as  clearly  as  such 
supplies  which  are  imported ;  nevertheless  the  law  has  car- 
ried this  principle  into  effect  in  the  latter  case,  and  has 
not  done  so  in  the  former  case.  It  is  a  well-established 
rule,  having  few  exceptions  {Union  Ins.  Co.  v.  United 
States^  6  Wall.  759;  McKee  v.  United  States,  164  U.  S., 
287),  that  it  is  not  permissible  to.  add  to,  change,  or  sub- 
tract from  the  words  of  a  law  under  the  guise  of  construc- 
tion: 'No  mere  omission,  no  mere  failure  to. provide  for 
contingencies  which  it  may  seem  wise  to  have  specifically 
provided  for,  justify  any  judicial  addition  to  the  language 
of  the  statute.'  ( United  States  v.  Goldenberg,  168  U.  S., 
95,  103)."     *     *     * 

So  Attorney  General  Knox,  in  25  Op.  128, 131,  said : 

"  Guam  has  been  left  by  Congress  in  an  anomalous  situa- 
tion, but  it  is  not  for  the  Executive  to  supply  by  interpre- 
tation and  construction  any  legislative  requirements." 

Moreover,  even  if  the  language  of  the  Payne- Aldrich 
Act  on  the  subject  of  drawbacks  on  shipments  to  Guam  and 
Tutuila  were  more  doubtful  than  in  my  opinion  it  is,  yet, 
since  a  drawback  is  an  exemption  from  the  ordinary  tariff 
duties,  such  doubt  must  be  resolved  against  the  privilege 
claimed.  In  United  States  v.  Allen  (163  U.  S.  499,  501:), 
a  case  involving  a  claim  of  drawback,  the  court  said: 
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ct  *  *  *  r^Yi^  claim  advanced  is  that  an  exceptional 
privilege  or  exemption  from  the  general  operation  of  a  law 
exists  in  favor  of  the  defendant  in  error.  Such  a  claim  is 
within  the  general  principle  that  exemptions  must  be 
strictly  construed,  and  that  doubt  must  be  resolved  against 
the  one  asserting  the  exemption.  Schurtz  v.  Gook^  148 
TJ.  S.  397;  Keokuk  cfe  Western  Railroad  v.  Missouri^  152 
U.  S.  301,  306." 

To  the  same  ejflfect  is  Swan  and  Finch  Co,  v.  United 
States^  supra^  pp.  146,  147.  And  in  Cornell  v.  Coyne  (192 
U.  S.  418,  432),  the  court,  after  stating  the  above  rule  that 
a  claim  of  exemption  or  privilege  must  be  construed  strictly 
against  the  claimant,  concluded  as  follows : 

"  Why  Congress  should  grant  an  exemption  from  manu- 
facturing tax  in  the  case  of  exported  tobacco  and  not  in 
the  case  of  exported  filled  cheese,  is  not  for  us  to  deter- 
mine. Doubtless  the  reasons  which  prompted  such  differ- 
ence were  satisfactory.  It  is  enoxigk  th/vt  no  exemption  has 
been  made  in  favor  of  the  latter,^'' 

I  have  the  honor  to  be. 
Your  obedient  servant, 

J.  C.  McREYNOLDS. 

To  the  Secretary  of  the  Treasury. 


DETATT.  OF  STAFF  OFFICERS  OF  MARINE  CORPS  TO  DUTY 

OUTSIDE  OF  WASHINGTON. 

Article  4141  of  the  Navy  Regulations,  approved  May  14,  1913,  in  that 
it  permits  officers  of  the  staff  departments  of  the  Marine  Corps 
to  be  detached  permanently  from  the  headquarters  of  the  com- 
mand and  gives  the  power  to  the  commandant  of  the  corps  to 
impose  duties  upon  these  staff  officers  inconsistent  with  their 
staff  functions,  is  In  contravention  of  existing  statutes,  and  Is, 
therefore,  invalid. 

Department  or  Justice, 

November  25,  1913. 
Sir  :  In  your  letter  to  me  of  the  25th  of  October,  you  re- 
quest my  opinion  whether  article  4141  of  the  Navy  Regu- 
lations, issued  by  you,  with  the  express  approval  of  the 
President,  on  the  14th  of  May  last,  is  in  conflict  with  law, 
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and  whether,  in  accordance  with  the  provisions  of  said 
article,  you  may  detail  certain  officers  of  the  Marine  Corps 
now  in  charge  of  stajflf  departments  at  headquarters  to  duty 
outside  of  Washington  in  charge  of  other  offices  of  the 
departments  to  which  they  belong,  and  may  assign  other 
officers  of  said  departments  to  duty  at  headquarters  in 
charge  of  the  staff  departments  there. 

Said  article  4141,  as  quoted  by  you,  provides: 

"4141.  The  officers  of  the  staff  departments  of  the  Ma- 
•rine  Corps  shall  be  stationed  at  such  places  as  may  be 
designated  by  the  commandant  of  the  corps.  They  shall 
have  cognizance  of  such  matters  and  shall  perform  such 
duties  as  may  be  required  by  or  in  pursuance  of  law,  or 
that  may  be  assigned  by  the  commandant  of  the  corps." 

You  do  not  directly  call  my  attention  to  the  provisions 
of  law  with  which  the  article  is  claimed  to  conflict,  but  from 
the  accompanying  papers  I  infer  that  it  is  the  general 
statute  or  statutes  organizing  the  Marine  Corps  and  creat- 
ing or  recognizing  the  officers  which  constitute  its  staff. 
The  present  provision  of  law  on  the  subject  is  section  22 
of  the  act  of  March  3,  1899,  ch.  413  (30  Stat.  1004,  1009), 
which  reads^  in  so  far  as  material,  as  follows : 

"  Sec.  22.  That  the  staff  of  the  Marine  Corps  shall  con- 
sist of  one  adjutant  and  inspector,  one  quartermaster  and 
one  paymaster,  each  with  the  rank  of  colonel ;  one  assistant 
adjutant  and  inspector,  two  assistant  quartermasters  and 
one  assistant  paymaster,  each  with  the  rank  of  major ;  and 

three  assistant  quartermasters  with  the  rank  of  captain. 

*     m     * » 

This  enactment,  however,  does  but  repeat  the  provisions 
of  prior  statutes,  by  virtue  of  which  an  adjutant  was  pro- 
vided for  the  Marine  Corps  as  early  as  July  11,  1798  (1 
Stat.  594) ,  and  the  quartermaster  and  paymaster  at  least  as 
early  as  April  16, 1814  (3  Stat.  124) .  The  act  of  March  3, 
1899,  9Wjpra^  simply  increases  the  number  of  assistants  to 
the  three  principal  staff  officers.  It  is  to  be  noted  that  in 
none  of  these  acts  are  the  duties  and  functions  of  the  three 
staff  officers  in  question  at  all  specified,  but  it  can  not  on 
this  account  be  held  that  the  statute  itself  imposes  none. 
On  the  contrary,  it  is  clear  that  their  duties  and  functions 
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were  presumed  by  Congress  to  be  so  well  understood  as  not 
to  require  specific  mention,  as  is  the  case  with  many  of- 
ficers, e.  g.,  sheriffs,  justices  of  the  peace,  etc.  In  United^ 
States  V.  San  Jacinto  Tin  Co.  (125  U.  S.  273,  280),  the 
Supreme  Court  said  that  the  judiciary  act  of  September  24, 
1789^  in  providing  for  an  Attorney  Greneral  of  the  Unite(l 
States,  "  must  have  had  reference  to  the  similar  office  with 
the  same  designation  existing  under  the  English  law."  In 
order,  therefore^  to  give  just  effect  to  the  legislation  of 
Congress  referred  to  above,  it  is  necessary  to  determine* 
the  duties  of  the  three  staff  officers  in  question  as  gen- 
erally, and  for  a  long  time,  understood.  Without  goings 
into  details,  it  is  enough  to  say  broadly  that  the  adjutant 
is  the  aid  of  the  commander  in  maintaining  military  dis- 
cipline; that  the  quartermaster  attends  to  the  supplies  of 
the  command,  and  the  paymaster  to  the  payment  thereof. 
The  particulars  are  stated  with  special  reference  to  the 
Marine  Corps  in  the  Navy  Regulations  of  1909,  Chapter 
XXXII,  section  3,  pages  349-354 — and  see  the  report  of 
the  commandant  of  the  corps  in  1821  (Am.  St.  Papers 
Naval  Affairs,  Vol.  I,  p.  737). 

Congress,  therefore,  under  its  constitutional  power  has 
created  these  three  staff  officers  of  the  Marine  Corps — and 
certain  assistants  to  them — with  all  the  functions  and  du- 
ties briefly  described  above.  A  regulation,  therefore,  which 
would  deprive  them  of  these  functions,  or  place  them  in  a 
situation  where  they  would  be  unable  to  perform  them,  is 
necessarily  invalid.  ( U.  S.  v.  Symonda^  120  U.  S.  46.)  An 
examination  of  article  4141,  supra,  shows  it  to  be  of  this 
character.  It  is  true  that  the  regulatioui  provides — ^it  would 
appear  without  any  necessity — ^that  the  staff  officers  shall 
perform  such  duties  as  are  required  by  law^,  but  it  also  re- 
quires them  to  perform  such  other  duties,  and  be  stationed 
at  such  places  as  may  be  assigned  by  the  commandant. 
This,  then,  purports  to  give  the  power  to  the  commandant — 
whether  ever  exercised  or  not  is  immaterial — permanently 
to  impose  duties  upon  these  staff  officers  inconsistent  with 
those  of  an  adjutant,  quartermaster,  and  paymaster  of  the 
Marine  Corps,  and  to  detach  them  permanently  from  the 
headquarters  of  the  command — ^the  only  place  where,  in 
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the  nature  of  things,  those  duties  can  be  regularly  per- 
formed. 

I  do  not  intend  to  intimate  the  least  doubt  that  the  Presi- 
dent, as  Commander  in  Chief  of  the  Army  and  Navy,  may 
make  temporary  detail  of  staflf  officers  away  from  the  head- 
quarters of  their  command  or  order  them  to  perform  tem- 
porarily additional  duties  in  the  line  of  their  staff  func- 
tions or  outside  of  them,  but  the  regulation  in  question  doesi 
not  purport  to  do  this,  but  affects  to  lay  down  a  general 
rule  unlimited  as  to  occasions,  by  which  the  seat  of  duty 
of  these  staff  officers — whoever  they  may  be — and  the  du- 
ties themselves  are  to  be  determined. 

In  the  able  briefs  submitted  by  the  Judge  Advocate 
General  of  the  Navy,  many  objections  are  urged  to  the 
above  conclusion.  Space  permits  only  a  brief  answer  to 
what  appear  the  most  important. 

1.  Reference  is  made  to  the  Navy  Begulations  of  1841, 
which  provided  (art.  2) : 

"  The  headquarters  and  the  staff  of  the  Marine  Corps 
shall  continue  at  the  city  of  Washington  urUil  otherwise 
specially  directed  hy  the  President  of  the  United  States  or 
Secretary  of  the  Navy?'' 

From  this  it  is  argued  that  the  staff  may  be  removed 
from  headquarters  by  such  direction.  The  true  inference, 
however,  appears  to  be  just  the  contrary.  The  article 
clearly  shows  that  the  headquarters  and  the  staff  were  con- 
sidered inseparable,  so  that  when  the  President  was  given 
power  to  remove  one,  the  other  must  necessarily  be  moved 
also. 

2.  Reference  is  made  to  section  1547,  Revised  Statutes, 
Avhich  provides: 

"  Sec.  1547.  The  orders,  regulations,  and  instructions 
issued  by  the  Secretary  of  the  Navy  prior  to  July  14,  1862, 
with  such  alterations  as  he  may  since  have  adopted,  with 
the  approval  of  the  President,  shall  be  recognized  as  the 
regulations  of  the  Navy,  subject  to  alterations  adopted  in 
the  same  manner." 

It  is  argued  that  this  section  gives  the  force  of  statutory 
law  to  article  4141,  supra.    But  clearly  section  1547  gives 
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no  power  to  the  President  to  make  regulations  in  the  fu- 
ture in  contravention  of  existing  statutes,  and  that  is  the 
character,  in  my  judgment,  of  article  4141.  As  said  by 
Attorney  General  Hoar  of  a  similar  provision  in  the  act 
of  July  14,  1862  (13  Op.  9,  12) : 

"  *  *  *  No  just  rule  of  construction  would  authorize 
giving  to  this  provision  the  force  and  effect  of  a  general 
delegation  of  legislative  authority  to  the  Executive,  at  his 
pleasure  to  pass  upon  and  regulate  subjects  which  were,  in 
their  own  nature,  exclusively  subjects  of  legislative  action 
and  cognizance,  or  which  Congress  had  previously  fixed 
by  law,  and  which  the  regulations  thereby  recognized  had 
not  undertaken  to  modify  or  alter." 

3.  It  is  generally  argued  that  the  staff  of  the  Marine 
Corps  consists  merely  of  the  departments  of  the  adjutant 
and  inspector,  quartermaster,  and  paymaster,  respectively; 
that  the  adjutant  and  inspector,  quartermaster,  and  pay- 
master themselves  are,  like  their  assistants,  merely  officers 
in  those  departments  and  subject,  therefore,  like  those  as- 
sistants, to  be  stationed  in  such  places  and  perform  such 
duties  as  the  proper  exigencies  of  the  staff  as  a  whole  re- 
quire. In  other  words,  that  the  duties  of  an  adjutant,  etc., 
which  I  have  described  above,  are  vested  by  law  not  in  the 
adjutant,  etc.,  themselves,  but  in  their  departments.  This, 
however,  is  directly  contrary  to  the  enactment  of  Congress, 
which  has  vested  these  duties  not  in  any  department,  .but 
in  an  adpitant  and  inspector^  etc.,  and  their  assistants.  The 
word  "  assistant "  can  not  be  taken  out  of  the  statute  and 
clearly  means  that  the  duties  of  these  officers  are  subordi- 
nate. The  appropriation  acts  do  not  speak  of  any  adju- 
tant and  inspector's  department,  etc.,  but  of  the  civil  force 
"  in  the  office  of  the  adjutant  and  inspector  " —  e.  g.,  act 
of  August  22,  1912  (37  Stat.  351).  This  act  also  appro- 
priates for  the  civil  force  "  in  the  office  of  the  assistant 
quartermaster  at  San  Francisco."  Can  there  be  any  doubt 
from  this  that  the  office  of  the  quartermaster  is  at  head- 
quarters, and  that  the  office  at  San  Francisco  is  that  of  an 
assistant  ? 

In  short,  it  is,  in  my  judgment,  clearly  inconsistent  with 
the  acts  of  Congress  relating  to  the  staff  of  the  Marine 
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Corps  up  to  and  including  section  22  of  the  act  of  March 
3,  1899,  to  relegate,  e.  g.,  the  quartermaster  to  the  position 
of  an  officer  in  his  own  department  and  to  raise  one  of  his 
assistants  to  a  position  not  recognized  in  the  statutes, 
namely,  "officer  in  charge  of  the  quartermaster's  depart- 
ment," and  this  I  understand  article  4141  to  permit  and 
you  to  intend  by  virtue  of  it.  I  have  the  honor  to  be, 
Your  obedient  servant, 

J.  C.  McREYXOLDS. 
To  THE  Secretary  of  the  Navy. 


DUTY  OF  SECREn^'ARY  OF  WAR  WITH  RESPECT  TO  LINCOLN 

MEMORIAL. 

Under  the  act  of  February  9,  1911  (30  Stat.  898),  creating  the 
Lincoln  Memorial  Commission,  the  Secretary  of  War  must  pro- 
ceed upon  the  view  that  It  is  his  duty  to  enter  into  such  con- 
tracts only  as,  in  his  opinion,  are  proper  and  necessary  to  carry 
into  fruition  the  plan  and  design  of  the  memorial  approved  by 
Congress. 

If  for  any  reason  the  course  suggested  proves  to  be  impracticable, 
the  matter  should  be  brought  to  the  attention  of  Congress,  with 
a  request  for  a  remedy. 

Department  of  Justice, 

Decemher  5,  1913. 

Sir  :  I  have  the  honor  to  reply  to  your  letter  of  October 
20,  wherein  you  ask  to  be  advised  concerning  your  rights 
and  duties  under  the  act  of  Congress,  approved  February 
9,  1911  (36  Stat.  898),  entitled  "An  act  to  provide  a  com- 
mission to  secure  plans  and  designs  for  a  monument  or 
memorial  to  the  memory  of  Abraham  Lincoln. 

The  first  section  of  the  act  creates  William  H.  Taft  and 
others  a  commission  to  procure  and  determine  upon  a  loca- 
tion, plan,  and  design  for  the  monument  or  memorial,  sub- 
ject to  the  approval  of  Congress. 

The  second  section  authorizes  the  commission  to  employ 
the  ser\-ices  of  artists,  sculptors,  architects,  and  others,  as 
it  shall  determine  to  be  necessary. 

The  third  section  follows: 

"  That  the  construction  of  the  monument  or  memorial, 
herein  and  hereby  authorized,  shall  be  upon  such  site  as 
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shall  be  determined  by  the  commission  herein  created,  and 
approved  by  Congress,  and  said  construction  shall  be  en- 
tered upon  as  speedily  as  practicable  after  the  plan  and 
design  therefor  is  determined  upon  and  approved  by  Con- 
gress, and  shall  be  prosecuted  to  completion,  under  the 
direction  of  said  commission  and  the  supervision  of  the 
Secretary  of  War,  under  a  contract  or  contracts  hereby 
authorized  to  be  entered  into  by  said  Secretary  in  a  total 
sum  not  exceeding  two  million  dollars." 

The  fourth,  fifth,  and  sixth  sections  provide  that  vacan- 
cies on  the  commission  shall  be  filled  by  the  President; 
appropriate  $50,000  to  defray  the  necessary  expenses  and 
the  cost  of  procuring  plans  or  designs,  and  that  the  com- 
mission shall  annuallv  submit  to  Congress  an  estimate  of 
the  amount  of  money  necessary  to  be  expended  each  year 
to  carry  on  the  authorized  work. 

Having  duly  organized,  the  commission  determined  upon 
the  location  and  secured  plan  and  design  for  the  memorial, 
which  were  submitted  to  Congress  and  approved.  There- 
upon it  advertised  for  proposals  for  the  construction  and 
received  various  bids. 

You  have  been  requested  to  enter  into  contracts  for  car- 
rying these  bids  into  effect,  and  in  order  to  remove  doubts 
which  have  arisen  you  now  ask — 

''  To  what  extent,  under  the  statute  cited,  do  my  power 
and  duty  to  make  the  contract  for  the  construction  of  this 
memorial  and  to  supervise  its  construction  impose  upon  me 
the  responsibility  *  ♦  ♦  for  the  regularity  and  legal- 
ity of  all  transactions  preliminary  to  making  the  contract 
and  obligate  me  to  pass  upon  all  such  preliminary  matters, 
including,  specifically,  the  determination  of  the  relative 
merits  of  the  several  bids  submitted,  which  incidentally 
involve  similar  determination  as  to  the  quality,  suitability, 
and  price  of  the  building  materials  specified  in  said  bids? "' 

The  commission,  apparently,  maintains  that  your  duties 
are  ministerial,  and  that,  in  effect,  you  should  act  as  its 
agent  and  under  its  direction  in  respect  of  making  the 
necessary  contracts.  Hoping  to  arrive  at  a  proper  solution 
of  the  problem,  I  have  examined  the  opinions  submitted  by 
its  distinguished  members  and  others. 
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Answer  to  your  question  depends  upon  the  proper  con- 
struction of  section  3.  I  am  unable  to  conclude  that  it  im- 
poses upon  you  no  other  responsibility  than  that  of  fram- 
ing and  signing  a  contract  in  harmony  with  the  commis- 
sion's direction. 

The  language  is  undoubtedly  obscure,  but  I  think  you 
must  proceed  upon  the  view  that  it  is  your  duty  to  enter 
into  such  contracts  only  as,  in  your  opinion,  are  proper  or 
necessary  to  carry  into  fruition  the  plan  and  design  of  the 
memorial  approved  by  Congress. 

If  for  any  reason  the  course  suggested  proves  to  be  im- 
practicable, the  matter  should  be  brought  to  the  attention 
of  Congress,  with  request  for  a  remedy. 
Respectfully,  yours, 

J.  C.  McREYNOLDS. 

To  THE  SbCBETARY  OF  WaR. 


PURCHASE  OF  PAPER  AND  POSTAL  CARDS. 

AU  paper  famished  by  the  PubUc  Printer  on  requisitions  for  the 
'ordinary  use  of  the  executive  departments  and  chargeable  to 

their  appropriations  must  be  purchased  in  accordance  with  the 

provisions  of  the  act  of  January  12»  1895  (28  Stat.  601),  regulating 

the  purchase  and  standard  of  paper. 
The  Postmaster  General  is  authorized  to  contract  for,  purchase,  and 

Inspect  jmper  for  the  printing  of  postal  cards. 

Department  of  Justice, 

December  SO^  1913, 

Sir  :  I  have  the  honor  to  comply  with  your  request  that 
an  opinion  be  given  the  Joint  Committee  on  Printing  on 
the  following  questions: 

1.  "Whether  the  executive  departments  and  other  estab- 
lishments of  the  Government  are  authorized  to  buy  and 
furnish  paper  to  the  Public  Printer  for  their  respective 
printing,  or  whether  all  paper  used  by  the  Government 
Printing  Office  for  the  public  printing  and  binding  must 
be  purchased  by  the  Public  Printer  according  to  standards 
fixed  upon  and  contracts  awarded  by  the  Joint  Committee 
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on  Printing,  and  be  inspected  by  the  board  of  which  the 
committee  designates  a  member,  as  provided  for  in  the  act 
providing  for  the  public  printing  and  binding  and  the  dis- 
tribution of  public  documents,  approved  January  12,  1895 
(28  Stat.  601-624)." 

2.  "Whether  the  Postmaster  General  is  authorized  to 
contract  for,  purchase,  and  inspect  paper  for  the  printing 
of  postal  cards  by  the  Public  Printer,  or  whether  the  fixing 
of  standards  and  contracting  for  such  paper  comes  within 
the  jurisdiction  of  the  Joint  Committee  on  Printing  as  a 
part  of  the  public  printing  and  binding  done  by  the  Pub- 
lic Printer." 

As  the  matter  is  urgent,  I  only  indicate  briefly  the  con- 
clusions reached. 

In  my  judgment  the  provisions  of  the  act  of  January 
12,  1895,  supra^  relating  to  the  purchase  of  paper  and  the 
standard  quality  of  the  same,  are  applicable  in  all  respects 
to  such  work  as  the  Public  Printer  is  required  to  perform 
under  section  87,  upon  requisitions  made  upon  him  by  a 
department  under  section  93,  and  chargeable  to  the  annual 
appropriation  of  such  department  for  printing  and 
binding. 

It  follows,  therefore,  that  so  far  as  the  work  referred  to 
in  the  first  question  of  the  joint  committee  is  work  fur- 
nished on  requisitions  for  the  ordinary  use  of  the  execu- 
tive departments  and  chargeable  to  their  appropriations, 
such  work  must  in  all  respects  conform  to  the  provisions 
of  the  act  of  January  12, 1895,  regulating  the  purchase  and 
the  standard  of  paper. 

The  case  as  to  postal  cards,  however,  is  different.  These 
articles  are  not  furnished  by  the  Public- Printer  under  the 
provisions  of  section  87  of  the  act  of  January  12,  1895, 
but  under  the  provisions  of  section  3916  of  the  Revised 
Statutes,  which  authorize  the  Postmaster  General  to  fur- 
nish postal  cards  "manufactured  of  good  stiff  paper,  of 
such  quality,  form,  and  size  as  he  shall  deem  best  adapted 
for  general  use  " ;  and  the  appropriations  for  postal  cards 
do  not  come  within  the  provisions  of  section  93  of  the  act 
of  January  12,  1895,  but  within  those  of  the  general  Post 
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Office  appropriation  act.  The  power  of  the  Public  Printer 
to  enter  into  contracts  for  furnishing  such  postal  cards  is 
derived  by  implication  from  the  proviso  in  the  Post  Office 
appropriation  act  of  May  12,  1910  (36  Stat.  365)— 

"  That  no  contract  for  the  manufacture  of  postal  cards 
shall  be  made  by  the  Government  with  any  department  or 
bureau  of  the  Government  at  any  higher  rate  than  offered 
for  the  same  work  by  any  responsible  contractor,  nor  shall 
the  bid  of  such  department  or  bureau  be  below  the  cost  of 
such  work  to  the  Government." 

The  provisions  of  the  act  of  January  12,  1895,  regulat- 
ing the  purchase  and  standard  of  paper  do  not  apply  to 
work  of  this  character  which  the  Public  Printer  is  not  re- 
quired to  execute,  but  which  he  voluntarily  undertakes  in 
competition  with  other  bidders.  Any  other  conclusion 
would  make  the  public  bidding  which  the  Postmaster  Gen- 
eral is  required  to  permit  illusory,  since  private  bidders 
would  be  compelled  to  bid  upon  specifications  furnished 
by  the  Postmaster  General,  while  the  Public  Printer  would 
be  permitted  to  bid  upon  his  own  specifications.  This 
conclusion  is  sustained  in  principle  by  the  decision  of  the 
Comptroller  of  the  Treasury  in  11  Comptroller's  Decisions, 
595 ;  by  the  opinion  of  the  Assistant  Attorney  General  for 
the  Post  Office  Department  in  2  Opinions  Attorney  Gen- 
eral, Post  Office  Department,  942 ;  and  by  the  decision  of 
the  Court  of  Appeals  of  this  District  in  Thormatv  v.  United 
States  (37  App,  D.  C.  461,  469,  470). 

I  think,  therefore,  that  the  Postmaster  General  is  au- 
thorized to  contract  for,  purchase,  and  inspect  paper  for 
the  printing  of  postal  cards. 

I  have  the  honor  to  be,  your  obedient  servant, 

J.  C.  McREYNOLDS. 

To  THE  President. 
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DAILY  NEWSPAPERS— STATEMENT  OF  PAID  CIRCULATION. 

The  statement  of  dally  newspapers  required  to  be  filed  by  section  2 
of  the  Post  Office  appropriation  act  of  August  24,  1912  (37  Stat. 
553),  should  cover  the  whole  bona  fide  paid  circulation,  however 
attained,  whether  sold  over  the  counter,  distributed  through  news 
agencies  and  news  routes,  or  disposed  of  in  any  other  way. 

Opinion  of  September  25,  1912  (29  Op.  526),  in  so  far  as  it  gives  a 
restricted  meaning  to  the  words  "sold  or  distributed  to  paid 
subscribers,"  modified. 

Department  op  Justice, 

January  5,  191^. 

Sir:  In  your  letter  of  the  4th  ultimo  you  requested  my 
opinion  on  the  proper  construction  of  paragraph  2,  section 
2  of  the  act  of  August  24,  1912  (37  Stat.  553),  which  pro- 
vides that  publishers  of  newspapers,  magazines,  periodicals, 
or  other  publications  shall  submit  semiannually  a  state- 
ment including,  among  other  things,  in  the  case  of  daily 
newspapers,  "  the  average  of  the  number  of  copies  of  each 
issue  of  such  publication  sofld  or  distributed  to  paid  sub- 
scribers during  the  preceding  six  months,"  with  special 
reference  to  these  two  points : 

First,  whether  copies  of  daily  newspapers  actually  paid 
for  by  a  news  agent,  which  constitute  the  number  delivered 
to  him  less  the  number  which  he  returns  as  unsold ;  and, 

Second,  whether  copies  subscribed  for  or  sold  to  indi- 
viduals taking  only  one  copy  of  a  single  issue  are  copies 
"  sold  or  distributed  to  paid  subscribers  "  within  the  con- 
templation of  the  said  act. 

In  my  opinion  this  provision  of  the  statute  is  so  broad 
as  clearly  to  indicate  an  intention  on  the  part  of  Congress 
that  the  statement  shall  cover  the  whole  bona  fide  paid 
circulation  of  daily  newspapers,  however  attained,  whether 
sold  ov6r  the  counter,  distributed  through  news  agencies 
and  news  routes,  or  disposed  of  in  any  other  way.  The 
addition  of  the  word  "  distributed  "  to  the  word  "  sold  '* 
indicates  a  desire  to  reach  every  form  of  paid  circulation, 
and  the  only  conceivable  purpose  of  Congress. in  making 
this  provision  is  to  make  known,  for  the  benefit  of  the 
public,  the  average  amount  of  the  entire  paid  circulation 
of  the  daily  newspapers.  No  reason  is  suggested  why  the 
provision  should  be  limited  in  its  scope  to  any  particular 
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kind  of  circulation.  On  the  contrary,  Congress  must  have 
intended  that  the  information,  if  given  at  all,  should  be 
complete. 

This  conclusion  is  fortified  by  the  long-established  con- 
struction which  the  Post  Office  Department  has  placed 
upon  the  cognate  subject  of  second-class  mail  matter.  Sec- 
tion 14  of  the  act  of  March  3,  1879  (20  Stat.  359),  condi- 
tions  the  admission  of  publications  to  the  second  class  of 
mail  matter  upon  their  "  having  a  legitimate  list  of  sub- 
scribers," and  the  Post  Office  Department,  as  evidenced 
both  by  section  438,  subdivision  14,  of  the  Regulations  of 
1902,  and  by  paragraph  5  of  the  Regulations  of  January  9, 
1911,  has  always  construed  this  provision  to  include  all 
copies  of  the  paper  which  have  been  genuinely  sold  or  dis- 
tributed for  a  compensation  either  in  money  or  money's 
worth. 

Reference  is  made  to  an  opinion  of  Attorney  General 
Wickersham  of  September  25,  1912  ((29  Op.  526),  con- 
struing this  same  provision  of  the  act  of  August  24,  1912, 
in  a  somewhat  different  manner,  but  this  opinion  was  ren- 
dered prior  to  the  decision  of  the  Supreme  Court  in  the 
case  of  Lewis  Publishing  Co,  v.  Morgan  (229  U.  S.  288), 
and  was  based  almost  wholly  on  the  ground  that  the  pro- 
visions of  the  act  of  August  24,  1912,  were  highly  penal  in 
character,  since  a  failure  to  comply  with  them  entailed 
entire  exclusion  from  the  use  of  the  mails,  and  it  was  held 
that  they  should,  on  that  account,  be  strictly  construed. 
The  Supreme  Court,  however,  in  the  above  case,  held  that 
the  act  was  not  punitive,  but  "was  exclusively  addressed 
to  the  regulation  of  second-class  mail  and  was  shaped  in 
contemplation  of  the  long-established  law  and  regulations 
governing  that  class"  (229  U.  S.  309).  I  can  not  concur, 
therefore,  in  Mr.  Wickersham's  opinion,  in  so  far  as  it 
gives  a  restricted  meaning  to  the  words  "sold  or  dis- 
tributed to  paid  subscribers." 

It  follows  that  each  of  the  classes  of  circulation  to  which 
you  refer  is  within  the  contemplation  of  the  act. 

I  have  the  honor  to  be,  your  obedient  servant, 

J.  C.  McREYXOLDS. 

To  the  P08T>IA8TER  GENERAL. 
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SURRENDER  BY  WAR  DEPARTMENT  OF  CERTAIN  PER- 
SONAL EFFECTS  FORMERLY  BELONGING  TO  JEFFERSON 
DAVIS. 

Where  property  of  a  disloyal  person  was  seized  by  the  military 
forces  of  the  Government  during  the  Civil  War,  and  no  proceed- 
ings by  way  of  forfeiture,  condemnation,  sale,  etc^  were  had 
concerning  it  as  would  suffice  to  divest  his  title  or  any  portion 
of  it,  and  transfer  it  to  third  i)ersons  or  to  the  United  States,  then 
a  subsequent  pardon  restores  to  him  his  plenary  title. 

The  Secretary  of  War  has  authority  to  surrender  certain  personal 
effects  In  his  official  possession  formerly  belonging  to  Jefferson 
Davis  to  the  latter's  personal  representatives. 

Department  of  Justice, 

January  7, 191Ji,. 

Sir:  In  your  letter  of  the  31st  ultimo  you  request  an 
opinion  as  to  your  legal  right  to  return  certain  personal 
effects  in  your  official  possession,  and  formerly  belonging 
to  Jefferson  Davis,  to  the  executor  of  his  estate  on  the 
written  order  of  all  his  next  of  kin. 

The  articles  to  which  you  refer  are  as  follows,  to  wit: 
One  double-barreled  pistol,  two  dueling  pistols,  four 
bullet  molds,  two  pistol  holsters,  and  one  pistol  case;  and 
they  were  captured  by  Union  soldiers  in  June,  1865,  sent 
to  the  War  Department,  and  have  been  in  the  custody 
of  said  department  ever  since.  It  is  stated  in  the  memo- 
randum of  the  Judge  Advocate  General  of  the  Army  ac- 
companying your  letter,  and  must,  therefore,  be  assumed 
for  present  purposes  that  the  property,  while  technically 
arms,  etc.,  was  really  not  fitted  for  purposes  of  war,  but  was 
valued  entirely  for  its  personal  associations. 

While  Governments  have  the  inherent  right  in  time  of 
war  to  seize  and  take  title  to  the  property  of  enemies,  the 
exercise  of  that  right  in  this  country  apparently  depends 
on  legislation  by  Congress  {Brown  v.  United  States^  8 
Cranch,  110).  At  any  rate,  in  the  Civil  War  it  was  exer- 
cised mainly  pursuant  to  such  legislation,  and  there  does 
not  seem  any  reason  to  suppose  that  Mr.  Davis's  property 
was  seized  under  any  other  pretended  authority  than  that 
either  of  the  confiscation  act  of  July  17,  1862  (12  Stat. 
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589),  as  amended  by  the  act  of  July  2,  1864  (13  Stat.  375), 
or  of  the  abandoned  and  captured  property  act  of  March 
12,  1863  (12  Stat.  820).  The  former  act,  by  paragraph 
second  of  section  5,  expressly  made  it  the  duty  of  the  Pres- 
ident to  cause  the  seizure  of  all  the  property  of  Mr.  Davis; 
but  it  provided,  by  section  7,  for  judicial  proceedings  of 
condemnation,  and  such  proceedings  have  never  been  had 
as  to  the  property  now  in  question.  The  latter  act  pro- 
vided that  abandoned  or  captured  property — excepting 
such  as  had  been  used  or  was  intended  to  be  used  in  wag- 
ing war  against  the  United  States — should  be  turned  over 
to  Treasury  agents,  to  be  by  them  sold  and  the  proceeds 
covered  into  the  Treasury ;  and  it  gave  any  loyal  claimant 
the  right  to  recover  the  proceeds  by  preferring  his  claim 
in  the  Court  of  Claims  within  two  years  after  the  suppres- 
sion of  the  rebellion.  The  articles  now  in  question,  how- 
ever, were  never  turned  over  to  Treasury  agents  for  sale, 
but  have  remained  in  the  custody  of  the  War  Department, 
which  originally  effected  their  seizure. 

On  December  25,  1868,  President  Johnson  issued  a 
proclamation  of  pardon  and  amnesty  (15  Stat.  711), 
which,  after  reciting  several  other  such  proclamations 
within  whos^  terms  Mr.  Davis  did  not  fall,  granted  a  full 
pardon  and  amnesty  to  every  person  who  directly  or  in- 
directly participated  in  the  rebellion,  "with  restoration 
of  all  rights,  privileges,  and  immunities  under  the  Con- 
stitution and  the  laws  which  have  been  made  in  pursuance 
thereof." 

The  effect  of  such  a  pardon  upon  property  rights  of  dis- 
loyal persons  in  land  or  personalty  seized  by  virtue  of  the 
confiscation  act  or  of  the  abandoned  and  captured  prop- 
erty act  has  been  the  subject  of  discussion  by  the  Supreme 
Court  in  numerous  cases.  In  KleMs  case  (13  Wall.  128) 
it  was  held  that  a  pardon  "  blots  out  the  offense  pardoned 
and  removes  all  its  final  consequences";  so  that  where 
property  of  a  disloyal  person  was  seized  under  the  aban- 
doned property  act,  sold,  and  its  proceeds  covered  into 
the  Treasury,  a  subsequent  pardon  gave  the  owner  the 
same  right  as  a  loyal  person  to  recover  the  proceeds  by 
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petition  in  the  Court  of  Claims  filed  within  the  requisite 
two  years.    The  court  said  (13  Wall.  142) : 

"We  conclude,  therefore,  that  the  title  to  the  proceeds 
of  the  property  which  came  to  the  possession  of  the  Gov- 
ernment by  capture  or  abandonment,  with  the  exceptions 
already  noticed,  was  in  no  case  divested  out  of  the  original 
owner.  It  was  for  the  Government  itself  to  determine 
whether  these  proceeds  should  be  restored  to  the  owner  or 
not.  The  promise  of  the  restoration  of  all  rights  of  prop- 
erty decides  that  question  affirmatively  as  to  all  persons 
who  availed  themselves  of  the  proffered  pardon." 

In  Carlisle's  case  (16  Wall.  147,  151)  the  court  applied, 
these  principles  to  the  case  of  aliens,  residents  of  this 
country,  who  aided  the  rebellion,  and  said : 

"  It  is  true,  the  pardon  and  amnesty  do  not  and  can  not 
alter  the  actual  fact  that  aid  and  comfort  were  given  by 
the  claimants ;  but  they  forever  close  the  eyes  of  the  court 
to  the  perception  of  that  fact  as  an  element  in  its  judg- 
ment, no  rights  of  third  parties  having  intervened." 

In  HaycrafVs  case  (22  Wall.  81,  S8)  the  court  refused 
to  give  this  effect  to  a  pardon  where  the  petition  to  recover 
the  proceeds  of  sale  of  the  captured  property  was  not  filed 
within  the  requisite  two  years.  No  contract  could  be  im- 
plied against  the  United  States  under  such  circumstances. 
The  court  said : 

"There  is  here  no  question  of  confiscation.  The  title 
of  the  United  States,  whatever  may  be  the  rights  it  car- 
ries with  it,  is  by  authorized  capture  or  appropriation  of 
enemy's  property  on  land.  But  the  same  statute  which 
authorized  the  capture  gave  a  right  to  certain  i)ersons  to 
demand  and  receive  a  restoration  of  their  property  taken. 
Coupled  with  the  right  to  demand  was  a  provision  for  the 
remedy  by  which  it  was  to  be  enforced.  Both  the  right 
and  the  remedy  are,  therefore,  created  by  the  same  statute, 
and  in  such  cases  the  remedy  provided  is  exclusive  of  all 
others.    *    ♦     ♦" 

In  Oshorn^s  case  (91  U.  S.  474) ,  where  property  was  for- 
feited by  judicial  proceedings  under  the  confiscation  act, 
sold,  and  the  proceeds  lodged  in  the  registry  of  the  court, 
it  was  held  that  a  pardon  restored  to  the  owner  the  right 
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to  such  proceeds,  the  reasoning  of  the  court  being  thus 
expressed  (91  U.  S.  478) : 

"  The  pardon,  in  releasing  the  offense,  obliterating  it  in 
legal  contemplation  *  *  *,  removes  the  ground  of  the 
forfeiture  upon  which  the  decree  rests,  and  the  source  of 
title  is  then  gone." 

In  Knote^s  case  (95  U.  S.  149),  however,  the  court  re- 
fused to  apply  the  above  principle  to  a  case  where  the 
property  had  been  condemned,  sold,  and  the  proceeds  cov- 
ered into  the  Treasury^  distinguishing  the  case  as  fol- 
lows (95  U.  S.  154) : 

"  *  *  *  So,  also,  if  the  proceeds  have  been  paid  into 
the  Treasury,  the  right  to  them  has  so  far  become  vested 
in  the  United  States  that  they  can  only  be  secured  to  the 
former  owner  of  the  property  through  an  act  of  Congress. 
Moneys  once  in  the  Treasury  can  only  be  withdrawn  by  an 
appropriation  by  law.  However  large,  therefore,  may  be 
the  power  of  pardon  possessed  by  the  President,  and  how- 
ever extended  may  be  its  application,  there  is  this  limit  to 
it,  as  there  is  to  all  his  powers — it  can  not  touch  moneys 
in  the  Treasury  of  the  United  States  except  expressly 
authorized  by  act  of  Congress.  The  Constitution  places 
this  restriction  upon  the  pardoning  power. 

"  Where,  however,  property  condemned,  or  its  proceeds, 
have  not  thus  vested,  but  remain  under  the  control  of  the 
Executive,  or  of  officers  subject  to  his  orders,  or  are  in  the 
custody  of  the  judicial  tribunals,  the  property  will  be  re- 
stored or  its  proceeds  delivered  to  the  original  owner  upon 
his  full  pardon.  The  property  and  the  proceeds  are  not 
considered  as  so  absolutely  vesting  in  third  parties  or  in 
the  United  States  as  to  be  unaffected  by  the  pardon  until 
they  have  passed  out  of  the  jurisdiction  of  the  officer  or 
tribunal.  The  proceeds  have  thus  passed  when  paid  over 
to  the  individual  entitled  to  them  in  the  one  case  or  are 
covered  into  the  Treasury  in  the  other." 

In  Young'^s  case  (97  U.  S.  39)  the  court  declined  to  ap- 
ply the  principle  of  Carlisle's  case  to  an  alien  giving  aid 
and  comfort  to  the  rebellion  but  not  resident  here,  and 
hence  not  owing  allegiance  to  this  country,  for  the  reason 
that  he  had  committed  no  offense,  had  lost  no  rights,  and 
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hence  the  pardon  was  as  to  him  ineffectual.  The  court 
said  (97  U.  S.  60)  : 

"The  rightful  capture  of  movable  property  on  land 
transfers  the  title  to  the  Government  of  the  captor  as  soon 
as  the  capture  is  complete,  and  it  is  complete  when  re- 
duced to  *  firm  possession.'  There  is  no  necessity  for 
judicial  condemnation.  In  this  respect  captures  on  land 
differ  from  those  on  sea. 

"  The  Grovernment  of  the  United  States  in  passing  the 
abandoned  and  captured  property  act  availed  itself  of  its 
just  rights  as  a  belligerent,  and  at  the  same  time  recog- 
nized to  the  fullest  extent  its  duties  under  the  enlightened 
principles  of  modern  warfofteP 

And  again  (97  U.  S.  66) : 

"  This  court  has  decided,  in  reference  to  the  abandoned 
and  captured  property  act,  that  a  pardon  relieves  the 
owner  of  captured  property  from  the  necessity  of  prov- 
ing he  did  not  give  aid  and  comfort  to  the  rebellion,  be- 
cause the  pardon  is  equivalent  to  actual  proof  of  his  un- 
broken loyalty.  The  language  of  the  late  Chief  Justice, 
speaking  for  the  court,  in  United  States  v.  Padelford^ 
supra^  is,  '  The  law  makes  the  proof  of  pardon  a  com- 
plete substitute  for  proof  that  he  gave  no  aid  or  ccMnf ort 
to  the  rebellion.'  This  is  now  the  settled  rule  of  decision 
here,  and  is  not  to  be  disturbed.     *     *     ♦  " 

In  Push's  case  (99  U.  S.  265)  it  was  held  that  the 
owner  had  the  right  to  recover  the  proceeds  of  captured 
property  in  the  Court  of  Claims,  even  where  such  prop- 
erty had  been  seized  and  sold  by  the  military  authorities, 
prior  to  the  passage  of  the  abandoned  and  captured  prop- 
erty act 

In  Briggs'^  case  (143  U.  S.  346)  it  was  «aw?  by  the  court 
that  when  cotton  belonging  to  a  disloyal  person  was  cap- 
tured by  the  national  forces  and  sold  and  the  proceeds 
paid  into  the  United  States  Treasury  the  title  to  the 
property  and  proceeds  passed  absolutely  to  the  United 
States. 

In  Jenkins  v.  CoUard  (145  U.  S.  546)  the  court  con- 
sidered the  effect  of  a  judicial  forfeiture  under  the  con- 
fiscation act  upon  the  owners'  title  to  real  estate.    Having 
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held  in  Bigelow  v.  Forrest  (9  Wall.  339)  that  such  a  for- 
feiture passed  to  the  United  States  only  an  estate  for  the 
life  of  the  owner,  and  in  ^YaU(wh  v.  Van  Riswick  (92 
U.  S.  202)  that  the  owner,  nevertheless,  retained  no  re- 
versionary interest  which  he  could  convey,  it  was  held,  in 
Jenkins  v.  Collard^  supra^  that  necessarily  an  interest  of 
some  kind  remained  in  him,  and  when  a  pardon  was 
granted  him  his  estate  revived  so  as  to  feed  an  estoppel 
created  by  covenants  of  warranty,  etc.,  executed  when  he 
was  under  disability.  The  court  said  of  the  status  of  the 
owner  after  the  pardon  ( 145  U.  S.  559) : 

"  *  *  *  he  was  restored  to  the  control  of  so  much  of 
his  property  and  estate  as  had  not  become  vested  either  in 
the  Government  or  in  any  other  person;  especially  that 
part  or  quality  of  his  estate  which  had  never  been  for- 
feited— ^namely,  the  naked  residuary  ownership  of  the 
property,  subject  to  the  usufruct  of  the  purchaser  under 
the  confiscation  proceedings." 

These  views  were  repeated  in  Dunmington^s  ease  (146 
U.  S.  338),  where  it  was  held  that  an  owner,  after  for- 
feiture, sale,  and  subsequent  pardon,  still  retained  an  in- 
terest which  was  concluded  by  condemnation  proceedings. 
The  court  said  ( 146  U.  S.  350) : 

"  *  *  *  Assuming  that,  after  the  confiscation  pro- 
ceedings, he  held  only  the  naked  fee  without  the  power  of 
alienation,  the  amnesty  and  pardon  proclamation  of  the 
President,  of  December  25,  1868,  before  the  proceedings 
to  condemn,  removed  his  disability  in  this  particular,  and 
restored  to  him  the  right  to  make  such  use  of  the  remain- 
der as  he  saw  fit." 

It  may  be  said  that  none  of  these  decisions  discusses  a 
state  of  facts  precisely  similar  to  the  present  case ;  but  the 
principle  to  be  derived  from  them  is  sufficient — ^namely, 
that  where  property  of  a  disloyal  person  was  seized  by  the 
military  forces  of  the  Government  during  the  Civil  War, 
and  no  such  proceedings  by  way  of  forfeiture,  condemna- 
tion, sale,  etc.,  were  had  concerning  it  as  would  suffice  to 
divest  his  title  or  any  portion  of  it,  and  transfer  it  to  third 
persons  or  to  the  United  States,  then  and  in  that  event  a 
subsequent  pardon  restores  to  him  his  plenary  title  and 
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right  of  possession.  Such  is  the  present  case.  As  stated 
at  the  outset,  no  condemnation  proceedings  were  had  un- 
der the  confiscation  act,  nor  were  the  articles  taken  in 
charge  by  the  Treasury  officials  and  sold,  as  required  by  the 
abandoned  property  act.  On  the  contrary,  it  appears  that 
in  1874  certain  of  the  articles  seized — ^not  differing  for 
present  purposes  from  those  now  in  question — ^were  re- 
turned to  Mr.  Davis,  and  in  1880,  others.  The  failure  to 
return  the  pistols,  etc.,  seems  to  have  been  due  merely  to 
oversight. 

It  follows  that,  in  spite  of  the  seizure,  Mr.  Davis  re- 
tained an  interest  in  this  property  which  had  not  been 
divested  or  extinguished  in  any  way  at  the  time  of  par- 
don granted,  and  that  the  pardon  revived  his  title  and 
right  of  possession.  On  his  death  this  title  and  right 
passed  to  his  personal  representatives;  and  you  have, 
therefore,  ample  authority  to  surrender  this  property  to 
those  persons  who  fill  that  character. 

I  have  the  honor  to  be, 

Your  obedient  servant, 

J.  C.  McREYNOLDS. 

To  THE  Secretary  of  War. 


INCOME  TAX— SPECIAL  ASSESSMENT  DISTRICTS. 

Special  assessment  districts,  when  lawfully  created  under  the 
auothrity  of  the  States  for  the  purpose  of  the  Improvement  of 
streets  and  public  highways,  the  provision  of  sewerage,  gas  and 
light,  and  the  reclamation,  drainage,  or  Irrigation  of  considerable 
bodies  of  land  within  the  States,  are  "political  subdivisions" 
thereof  within  the  meaning  of  the  proviso  to  paragraph  B,  sec- 
tion 2,  of  the  income-tax  provision  in  the  revenue  act  of  October 
3,  1913. 

Department  of  Justice, 

January  30, 1914. 

Sir:  In  your  letter  of  the  8th  instant  you  requested  an 
expression  of  opinion  on  certain  questions  arising  in  the 
administration  of  your  department  in  connection  with  the 
interpretation  of  the  proviso  contained  in  paragraph  B. 
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section  2,  of  the  revenue  act  approved  October  3, 1913  (the 
income-tax  law),  which  reads  as  follows: 

"  That  in  computing  net  income  there  shall  be  excluded 
interest  upon  the  obligations  of  a  State  or  any  political 
subdivision  thereof." 

In  substance,  your  question  is  whether  special  assessment 
districts  created  under  the  laws  of  the  several  States  for 
the  purpose  of  the  improvement  of  streets  and  public  high- 
ways, the  provision  of  sewerage,  gas,  light,  and  the  recla- 
mation, drainage,  or  irrigation  of  considerable  bodies  of 
land  within  the  same  are  "political  subdivisions"  of  the 
State  within  the  meaning  of  the  above  proviso. 

I  can  not,  of  course,  undertake  to  pass  upon  any  partic- 
ular obligfttion  of  any  specific  district  of  the  character  re- 
ferred to.  I  confine  myself  to  a  statement  of  the  principles 
of  law  involved,  leaving  to  you  the  application  thereof  to 
sp^oific  cases. 

The  term  "  political  subdivision  "  is  broad  and  compre- 
hensive and  denotes  any  division  of  the  State  made  by  the 
proper  authorities  thereof,  acting  within  their  constitu- 
tional powers,  for  the  purpose  of  carrying  out  a  portion  of 
those  fimctions  of  the  State  which  by  long  usage  and  the 
inherent  necessities  of  government  have  always  been  re- 
garded as  public.  The  words  "  political "  and  "  public  "  are 
synonymous  in  this  connection.  (Dillon  Municipal  Corpo- 
rations, 5th  ed.,  sec.  34.)  It  is  not  necessary  that  such 
legally  constituted  "  division  "  should  exercise  all  the  func- 
tions of  the  State  of  this  character.  It  is  sufficient  if  it  be 
authorized  to  exercise  a  portion  of  them.  Otherwise  the 
principal  advantage  sought  in  making  such  subdivisions 
would  not  be  attained.  Counties,  townships,  wards,  pre- 
cincts, all  lack  something  of  the  fullness  of  the  State  itself, 
and  are  created  to  give  local  government  in  minor  matters 
to  a  particular  district. 

If,  then,  the  special  assessment  districts  to  which  you 
refer  be  lawfully  created  by  a  State  for  the  purpose  of 
exercising  a;  portion  of  its  public  functions  so  defined,  they 
are  "political  subdivisions  thereof." 

As  indicated  by  the  term  "  special  assessment  districts," 
these  divisions  are  given  the  power  of  taxation — perhaps 
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the  most  important  power  possessed  by  the  State.  A  tax 
can  only  be  laid  for  a  public  purpose  {Loan  Association  v. 
Topeka,  20  Wall.  655),  and  therefore,  where  the  power  to 
levy  a  tax  is  given  a  district  by  the  State,  presumptively 
that  district  is  created  for  a  public  use  and  is  exercising  a 
public  function.  {Burlington  v.  Beasley^  94  U.  S.  310; 
Blair  v.  Cundng  County^  111  U.  S.  363,  373;  Perry  v. 
Keene^  56  N.  H.  614.)  In  Blair  v.  Cuming  County^  supra^ 
the  court  said : 

^'And  when  the  legislature  has  given  to  grist-mills  and 
the  water-power  connected  with  them  such  a  public  charac- 
ter as  in  the  present  case,  the  improvement  of  the  water- 
power  must  be  regarded  as  a  public  work  of  internal  im- 
provement, which  may  be  aided  in  its  construction  by  the 
issue  of  bonds,  under  the  act  in  question." 

Nor  does  it  make  any  difference  that  the  tax  is  measured 
by  the  benefit  conferred.  A  man  can  not  be  compelled  to 
pay  money,  even  to  benefit  himself,  and  in  special  assess- 
ments based  on  benefits  the  question  is  still  preliminary 
and  vital  whether  the  tax  has  been  assessed  for  a  public 
purpose  or  not. 

Undoubtedly,  the  legislature  might  attempt  to  grant 
the  power  of  taxation  to  a  district  for  purposes  purely  pri- 
vate, but  every  presumption  is  against  a  construction  to 
that  effect,  and  it  should  not  be  indulged  where  the  pur- 
poses for  which  the  power  of  taxation  is  granted  have  by 
long  usage  been  treated  as  public  and  have  been  sustained 
as  such  by  the  State  courts. 

The  purposes  to  which  you  refer,  namely,  the  improve- 
ment of  streets  and  public  highways,  the  provision  of  sew- 
erage, gas,  and  lights,  the  reclamation,  drainage,  and  irri- 
gation of  considerable  districts  of  land,  are  clearly  public 
and  have  always  been  so  treated. 

In  Davidson  v.  New  Orleans  (96  U.  S.  97, 104)  a  special 
drainage  law  of  Louisiana  was  sustained  as  providing  for 
''  a  tax,  assessment,  servitude,  or  other  burden  "  "  imposed 
upon  property  for  the  public  use^  whether  it  be  for  the 
whole  State  or  of  some  more  limited  portion  of  the  com- 
munity." 
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In  County  of  Mobile  v.  Kimball  (102  U.  S.  691)  the  act 
creating  a  harbor  board  for  the  improvement  of  Mobile 
Harbor  and  authorizing  taxation  therefor  was  sustained 
as  contemplating  a  public  work. 

In  Hagar  v.  Reclamation  District  (111  U.  S.  701,  704, 
705)  the  reclamation  act  of  California  was  sustained,  the 
court  saying: 

"  It  is  not  open  to  doubt  that  it  is  in  the  power  of  the 
State  to  require  local  improvements  to  be  made  which  are 
essential  to  the  health  and  prosperity  of  any  community 
within  its  borders.  To  this  end  it  may  provide  for  the 
construction  of  canals  for  draining  marshy  and  malarious 
districts,  and  of  levees  to  prevent  inundations^  as  well  as 
for  the  opening  of  streets  in  cities  and  of  roads  in  the  coun> 
try.  The  system  adopted  in  California  to  reclaim  swamp 
and  overflowed  lands  by  forming  districts,  where  the  lands 
are  susceptible  of  reclamation  in  one  mode,  is  not  essen- 
tially different  from  that  of  other  States,  where  lands  of 
that  description  are  found.  The  fact  that  the  lands  may 
be  situated  in  more  than  one  county,  can  not  affect  the 
power  of  the  State  to  delegate  authority  for  the  establish- 
ment of  a  reclamation  district  to  the  supervisors  of  the 
county  containing  the  greater  part  of  the  lands.  Such 
authority  may  be  lodged  in  any  board  or  tribunal  which 
the  legislature  may  designate. 

"In  some  States  the  reclamation  is  made  by  building 
levees  on  the  banks  of  streams  which  are  subject  to  over- 
flow; in  other  States  by  ditches  to  carry  off  the  surplus 
water.  Levees  or  embankments  are  necessary  to  protect 
lands  on  the  lower  Mississippi  against  annual  inundations. 
The  expense  of  such  works  may  be  charged  against  parties 
specially  benefited,  and  be  made  a  lien  upon  their  prop- 
erty. All  that  is  required  in  such  cases  is  that  the  charges 
shall  be  apportioned  in  some  just  and  reasonable  mode, 
according  to  the  benefit  received." 

In  Wurts  V.  Hoagland  (114  U.  S.  606,  614)  the  drainage 
act  of  New  Jersey  was  sustained  as  being — 
'*a  just  and  constitutional  exercise  of  the  power  of  the 
legislature  to   establish   regulations  by   which   adjoining 
lands,  held  by  various  owners  in  severalty,  and  in  the 
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improvement  of  which  all  have  a  common  interest,  but 
which,  by  reason  of  the  peculiar  natural  condition  of  the 
whole  tract,  can  not  be  improved  or  enjoyed  by  any  of  them 
without  the  concurrence  of  all,  may  be  reclaimed  and  made 
useful  to  all  at  their  joint  expense." 

In  Essex  Public  Road  Board  v.  SkinMe  (140  U.  S.  334, 
339)  the  court  made  the  following  statement  concerning 
a  board  created  by  the  legislature  of  New  Jersey  to  con- 
struct roads  in  a  certain  coimty : 

"  The  public  road  board  was  an  involuntary  quasi  corpo- 
ration, created  to  construct  a  public  work  and  authorized 
to  procure  the  means  to  accomplish  the  improvOTient  by  the 
imposition  of  assessments  upon  private  property.  It  was 
purely  a  governmental  agency,  existing  wholly  for  public 
purposes,  and  whose  interests  belonged  exclusively  to  the 
public." 

In  Fallbrook  Irrigation  District  v.  Bradley  (164  U.  S. 
112,  161)  the  California  irrigation  law  was  upheld,  the 
court  saying: 

"  It  is  not  essential  that  the  entire  community  or  even 
any  considerable  portion  thereof  should  directly  enjoy  or 
participate  in  an  improvement  in  order  to  ccmstitute  a 
public  use." 

In  New  Orleans  Gas  Light  Company  v.  Drainage  Com- 
mission  (197  U.  S.  453,  460),  the  Supreme  Court  held  that 
a  drainage  commission  was  an  agency  of  the  State,  and  as 
such  possessed  its  police  powers;  and  said: 

"The  drainage  of  a  city  in  the  interest  of  the  public 
health  and  welfare  is  one  of  the  most  important  purposes 
for  which  the  police  power  can  be  exercised.  The  drainage 
commission,  in  carrying  out  this  important  work,  it  has 
been  held  by  the  supreme  court  of  the  State,  is  engaged  in 
the  execution  of  the  police  power  of  the  State." 

In  Railway  Company  v.  Drainage  Commissioners  (200 
U.  S.  561,  592),  the  drainage  commission  of  the  State  of 
Illinois  was  permitted,  incidental  to  its  operations,  to 
cause  a  change  of  a  bridge  of  a  railroad  without  compen- 
sation, the  court  saying : 

"We  hold  that  the  police  power  of  a  State  embraces 
regulations  designed  to  promote  the  public  convenience  or 
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the  general  prosperity,  as  well  as  regulations  designed  to 
promote  the  public  health,  the  public  morals  or  the  public 
safety." 

In  Little  v.  WiUiams  (231  U.  S.  385) ,  the  Supreme  Court 
held  that  a  levee  district  in  Arkansas  which  had  an  im- 
perfect title  from  the  State  was  bound  by  the  subsequent 
action  of  the  State  affecting  that  title,  saying: 

"The  district  was  a  mere  political  subdivision  of  the 
State,  created  by  the  latter,  and  invested  with  authority  to 
construct  and  maintain  levees  to  protect  lands  within  its 
limits  from  overflow  by  the  waters  of  the  Mississippi  River, 
and  to  levy  and  collect  taxes  and  take  other  measures  to 
that  end.  (Laws  Ark.  1893,  pp.  24,  119.)  It  was  essen- 
tially a  subordinate  agency  of  the  State,  was  exercising  a 
power  of  the  State  for  its  convenience,  could  have  no  will 
contrary  to  the  will  of  the  State,  held  its  property  and 
revenue  for  public  purposes,  and  was  in  all. respects  subject 
to  the  State's  paramount  authority.  In  view  of  this  rela- 
tion, we  are  quite  clear  that  the  State's  action  was  binding 
upon  the  district,  and  that  the  latter  could  not,  by  its  sub- 
sequent deed  to  the  plaintiff  invest  her  with  a  title  which 
it  no  longer  possessed." 

And  this  decision  was  followed  in  the  case  of  ChapTrutn 

c&  Dewey  Lumber  Co.  v.  St.  Francis  Levee  District  (232 
U.  S.  186),  decided  by  the  Supreme  Court  of  the  United 
States  on  the  26th  instant,  w^here  the  language  of  the 
supreme  court  of  Arkansas  in  Cof^son  v.  St.  Francis  Levee 
District^  59  Ark.,  at  pages  533  to  535,  is  referred  to  with 
approval. 
These  decisions  establish  that  districts  lawfully  created 

by  the  State  for  the  purpose  of  constructing  works  of  the 

character  referred  to  above,  and  of  levying  a  tax  therefor, 

are  portions  of  the  State  itself,  invested  with  a  part  of  .its 

sovereign  functions,  and  are  therefore  political  subdivisions 

thereof. 

The  decisions  of  the  supreme  courts  of  the  several  States 

have  been  very  carefully  examined,  and  it  has  been  found 

that  their  conclusions  are  uniformly  in  accord.    It  would 

stretch  this  opinion  to  undue  length  to  refer  to  them  in 

detail.    They  may  be  found  in  Dillon,  Municipal  Corpora- 
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lions  (5th  ed.,  sec.  34,  note  3)  and  Page  and  Jones  on  Taxa- 
tion by  Assessment  (sec.  253). 

In  many  of  these  decisions  irrigation  districts  and  the 
like  are  referred  to  expressly  or  substantially  as  "  political 
subdivisions; "  for  example,  Carson  v.  SL  FraauAs  Leree 
District  (59  Ark.  513,  534) ;  Land  and  Stock  Company  v. 
MUler  (170  Mo.  240,  253) ;  Cook  v.  Port  of  Portland  (20 
Oreg.  580,  588) ;  Wharton  ComUy  Drainage  District  v. 
Uighee  (149  S.  W.  Rep.  381, 387) ;  Rood  v.  Claypool  Drain- 
age  <&  Levee  District  (120  Fed.  207, 211) ;  People  v.  Hepler 
(240  111.  196,  199). 

The  case  of  State  v.  Englewood^  41  N.  J.  L.  164,  has  been 
cited  as  determining  that  a  special  assessment  district  is 
not  a  political  subdivision  of  the  State  unless  it  coincides 
with  a  recognized  unit  of  local  government,  such  as  a 
county,  township,  or  city,  but  this  case  must  be  read  in  con- 
nection with  Essex  Public  Road  Board  v.  Skinkle^  49 
N.  J.  L.  641,  670,  671,  where  the  court  said  of  the  board : 

"  It  may  properly  be  termed  a  quasi  corporation,  whose 
functions  are  wholly  of  a  public  nature,  and  having  corpp- 
rate  powers  only  for  certain  specified  purposes.  Such  a 
corporation  is  a  mere  agent,  employed  as  part  of  the  ma- 
chinery of  government,  to  aid  in  carrying  on  a  portion  of 
its  affairs  of  a  local  natute.'^ 

and  with  Smith,  v.  HoweU,  60  N.  J.  L.  384,  where  a  street 
lighting  district  was  held  to  be  a  political  division  of  the 
State.  So  in  a  case  in  the  court  of  errors — Van  Cleve  v. 
Passaic  Valley  Sewerage  Com/mdssioners^  71  N.  J.  L.  574, 
585 — the  court,  while  holding  the  assessment  invalid  be- 
cause levied  on  territory  outside  the  district,  said : 

"  If,  for  instance,  as  was  suggested  by  the  arguments 
before  us,  powers  adequate  to  the  execution  of  the  legisla- 
tive scheme  of  drainage  were  conferred  upon  the  entire  area 
to  be  taxed,  and  duties  respecting  the  exercise  of  such 
powers  constituti(mally  imposed  in  such  manner  as  indi- 
cated that  their  exercise  was  compulsory,  a  question  not 
touched  upon  in  this  opinion  would  be  presented.'' 

The  law  of  New  Jersey  therefore  does  not  seem  to  differ 
from  that  of  the  other  States  as  to  the  character  of  special 
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assessment  districts — at  any  rate,  where  the  assessments  do 
not  exceed  the  benefit  conferred. 

In  my  opinion,  therefore,  the  special  assessment  districts 
of  the  character  referred  to  above,  when  lawfully  created 
under  the  authority  of  the  State,  are  "political  subdi- 
visions" thereof;  but  I  desire  carefully  to  refrain  from 
expressing  any  opinion  whether  assessment  districts  might 
not  be  created  for  a  purely  private  purpose  so  as  to  bring 
them  within  the  principles  laid  down  in  the  South  Carolina 
Dispensary  case,  199  U.  S.  437,  rather  than  within  those 
which  governed  Urdted  States  v.  RaS/road  Compamy^  17 
WaU.  322. 

I  have  the  honor  to  be, 

Your  obedient  servant, 

J.  C.  McREYNOLDS. 

To  the  Secretabt  of  the  Trioasury. 


TARIFF  DUTIES— PREFERENTIAL  ON  CUBAN  SUGAR. 

Under  the  rates  of  duty  imposed  by  paragraph  177  of  the  tariff  act 
of  October  3,  1913,  and  effective  March  1,  1914  (38  Stat  131), 
the  20  per  cent  preferential  on  Cuban  sugar  imported  into  the 
United  States  continues  on  and  after  the  latter  date. 

Department  of  Justice, 

February  20,  1914. 

Sib:  In  your  letter  of  the  16th  instant  you  state  that 
your  department  has  tentatively  approved  instructions 
to  customs  officers  to  admit  Cuban  sugars  into  this  coun- 
try on  and  after  March  1  next  at  a  reduction  of  20  per  cent 
of  the  rates  of  duty  effective  on  that  day.  You  ask 
whether  these  instructions  are  correct. 

Paragraph  177  of  the  tariff  act  of  October  3,  1913,  fixes 
certain  duties  on  sugars  to  be  effective  on  and  after  March 
1,  1914,  until  which  date  rates  of  duty  prescribed  by  the 
corresponding  paragraph  of  the  act  of  August  5, 1909  (36 
Stat.  11),  shall  remain  in  force;  after  May  1,  1916,  sugars 
are  to  be  admitted  free.  (38  Stat.  131.)  The  rates  effec- 
tive March  1  are  a  reduction  of  approximately  25  per  cent 
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of  the  rates  under  the  Payne- Aldrich  Act  of  1009  and  the 
Dingley  Act  of 'July  24,  1897. 

By  the  commercial  reciprocity  treaty  of  1902  between 
Cuba  and  the  United  States,  and  by  the  act  of  December 
17,  1903,  in  execution  thereof,  articles  of  merchandise  of 
Cuban  growth  or  manufacture,  including  sugars,  may  be 
imported  from  Cuba  into  the  United  States  at  a  reduction 
of  20  per  cent  of  the  regular  rates.  (33  Stat.  2136.)  Your 
specific  question  is  whether  this  preferential  to  Cuban 
.  sugars  continues. 

The  treaty  in  question  provided  that  it  should  not  take 
eflFect  until  approved  by  Congress.  This  approval  took 
the  form  of  the  act  of  December  17,  1903,  under  the  pro- 
visions of  which  the  treaty  and  the  act  became  effective 
December  27,  1903.  {United  States  v.  American  Sugar 
Refining  Company,  202  U.  S.  563.) 

The  pertinent  articles  of  the  treaty  are  II,  VIII,  and  XI. 

Article  II  reads : 

^^  During  the  term  of  this  convention,  all  articles  of 
merchandise  not  included  in  the  foregoing  Article  I  and 
being  the  product  of  the  soil  or  industry  of  the  Republic 
of  Cuba  imported  into  the  United  States  shall  be  admitted 
at  a  reduction  of  twenty  per  centum  of  the  rates  of  duty 
thereon  as  provided  by  the  Tariff  Act  of  the  United  States 
approved  July  24,  1897,  or  as  may  be  provided  by  any 
tariff  law  of  the  United  States  subsequently  enacted." 

Article  Vin  declares  that  the  rates  of  duty  granted  by 
each  country  to  the  other  are  and  shall  continue  during 
the  term  of  the  treaty  preferential  in  respect  to  all  like 
imports  from  other  coimtries,  and  concludes  with  the  fol- 
lowing proviso: 

'^Provided,  That  while  this  convention  is  in  force,  no 
sugar  imported  from  the  Republic  of  Cuba,  and  being  the 
product  of  the  soil  or  industry  of  the  Republic  of  Cuba, 
shall  be  admitted  into  the  United  States  at  a  reduction 
of  duty  greater  than  twenty  per  centum  of  the  rates  of 
duty  thereon  as  provided  by  the  tariff  act  of  the  United 
States  approved  July  24,  1897,  and  no  sugar,  the  product 
of  any  other  foreign  coimtry,  shall  be  admitted  by  treaty 
or  convention  into  the  United  States,  while  this  conven- 
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tion  is  in  f orce,  at  a  lower  rate  of  duty  than  that  provided 
by  the  tariflF  act  of  the  United  States  approved  July  24, 
1897." 

Article  XI  provides  that  the  convention  shall  continue 
five  years  from  the  date  it  takes  effect  and  from  year  to 
year  thereafter  until  one  year  after  notice  of  an  intention 
to  terminate  it. 

The  act  of  December  17,  1903,  after  directing  that  it 
should  become  effective  upon  certain  action  of  the  Presi- 
dent, continues — 

''so  long  as  the  said  convention  shall  remain  in  force,  all 
articles  of  merchandise  being  the  product  of  the  soil  or 
industry  of  the  Republic  of  Cuba,  which  are  now  imported 
into  the  United  States  free  of  duty,  shall  continue  to  be  so 
admitted  free  of  duty,  and  all  other  articles  of  merchandise 
being  the  product  of  the  soil  or  industry  of  the  Republic  of 
Cuba  imported  into  the  United  States  shall  be  admitted 
at  a  reduction  of  twenty  per  centum  of  the  rates  of  duty 
thereon,  as  provided  by  the  tariff  act  of  the  United  States 
approved  July  twenty-fourth,  eighteen  hundred  and 
ninety-seven,  or  as  may  be  provided  by  any  tariff  law  of  the 
United  States  subsequently  enacted:  The  rates  of  duty 
herein  granted  by  the  United  States  to  the  Republic  of 
Cuba  are  and  shall  contiaue  during  the  term  of  said  con- 
vention preferential  in  respect  to  all  like  imports  from 
other  countries:    *    *    *" 

Then  follows  a  proviso  identical  in  terms  with  that  of 
Article  VIII  of  the  treaty  above  quoted. 

1.  Both  the  treaty  and  the  act  of  Congress  look  to  future 
changes  in  rates  of  duty,  and  it  is  their  clear  intention 
that  the  preferential  of  20  per  cent  shall  apply  not  only 
to  the  rates  of  duty  then  existing  under  the  Dingley  Act 
but  to  the  rates  prescribed  by  any  subsequent  legislation.  ' 
The  preferential  applies  to  sugar  as  well  as  to  other  articles. 
Unless,  therefore,  some  specific  provision  of  the  treaty 
or  of  the  new  act  prevents,  the  preferential  still  continues. 

2.  The  foregoing  proviso  of  Article  VIII  of  the  treaty 
and  of  the  law  of  1903  is  the  only  law  relied  upon  as  pre- 
venting the  existence  of  the  preferential  after  March  1. 
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I. 

The  first  of  these  questions  is  as  follows : 

"Does  the  fourth  section  of  the  act  of  February  1. 
1905  (33  Stat.  628),  invest  the  Secretary  of  the  Interior 
with  jurisdiction  to  administer  the  granting  of  rights  of 
way  for  transmission  lines  for  the  distribution  of  elec- 
trical power  within,  through,  or  across  national  forests: 
and,  if  he  be  invested  with  such  jurisdiction,  is  he  re- 
quired to  call  upon  the  Secretary  of  Agriculture  for  an 
opinion  as  to  whether  such  proposed  rights  of  way  would 
be  compatible  with  the  public  interest  and  whether  he  will 
assent  to  the  same?  " 

Section  4  of  the  act  of  February  1,  1905  (33  Stat.  628), 
provides : 

"  That  rights  of  way  for  the  construction  and  mainte- 
nance of  dams,  reservoirs,  water  plants,  ditches,  flumes, 
pipes,  tunnels,  and  canals,  within  and  across  the  forest  re- 
serves of  the  United  States,  are  hereby  granted  to  citi- 
zens and  corporations  of  the  United  States  for  municipal 
or  mining  purposes,  and  for  the  purposes  of  the  milling  and 
reduction  of  ores,  during  the  period  of  their  beneficial  use, 
under  such  rules  and  regulations  as  may  be  prescribed  by 
the  Secretary  of  the  Interior,  and  subject  to  the  laws  of  the 
State  or  Territory  in  which  said  reserves  are  respectively 
situated." 

This,  being  an  act  bestowing  gratuitous  privileges  in 
the  public  property,  should  not  be  enlarged  by  construc- 
tion {Wisconsin  Central  Railroad  Co,  v.  United  States, 
164  IT.  S.  190;  United  States  v.  Utah  Power  &  Light  Corw- 
pany^  209  Fed.  554, 559) .  The  rights  granted  are  described 
with  particularity.  The  right  of  way  for  transmitting 
and  distributing  electrical  power  is  not  included  expressly, 
nor  is  it  so  intimately  related  to  any  of  the  rights  enumer- 
ated that  a  grant  of  the  one  must  needs  be  implied  as  essen- 
tial to  the  enjoyment  of  the  other.  "  Dams,  reservoirs, 
water  plants,  ditches,  flumes,  pipes,  tunnels,  and  canals  " 
may  all  be  usefully  operated  "  for  municipal  and  mining 
purposes,  and  for  the  purposes  of  the  milling  and  reduc- 
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tion  of  ores  "  without  the  transmission  and  distribution 
of  electrical  power.  It  is  true  that  the  instrumentalities 
which  the  statute  mentions  may  be  made  to  supply  the 
purposes  authorized  through  the  generation  of  electrical 
power  and  its  sale  and  use  at  distant  places,  and  that  an 
enterprise  of  that  sort  might  depend  upon  the  enjoyment 
of  one  or  more  rights  of  way  for  transmission  lines  over 
land  reserved  for  forest  purposes.  The  possibility  of  such 
cases,  however,  though  suggesting  that  the  statute  might 
have  been  usefully  extended,  affords  no  excuse  for  adding 
by  construction  to  the  terms  which  are  expressed  another 
and  distinct  term  which  is  omitted.  Expressio  unius  est 
ewclusio  (dteriu8.     United  States  v.  Arredondo^  6  Pet.  725. 

Furthermore,  it  is  quite  reasonable  to  suppose  that  Con- 
gress, though  willing  to  grant  the  rights  which  are  speci- 
fied, was  not  prepared  to  burden  the  forests  with  other 
rights  of  way  "  during  the  period  of  their  beneficial  use  " 
to  suit  the  particular  plans  of  individuals  and  corpora- 
tions. Provision  had  already  been  made  for  the  granting 
of  revocable  permits  or  licenses  to  cover  a  wide  variety  of 
uses  (act  of  Feb.  15,  1901^  infra)  ^  and  this  may  well  have 
been  regarded  as  quite  enough  to  insure  the  full  enjoy- 
ment of  the  higher  privileges  expressly  mentioned  in  the 
act  of  1905. 

I  am  of  the  opinion^  therefore,  that  the  fourth  section 
of  the  act  of  1905  does  not  invest  the  Secretary  of  the 
Interior  with  authority  to  grant  rights  of  way  for  trans- 
mission lines  through  the  national  forests  for  the  distri- 
bution of  electrical  power,  and  this  conclusion  necessarily 
disposes  of  the  first  question  in  its  entirety. 

II. 

The  second  question  is: 

"  In  the  administration  of  the  act  of  February  15,  1901 
(31  Stat  790),  should  applications  for  revocable  permits 
for  telegraph,  telephone,  and  transmission  lines  within, 
through,  or  across  national  forests,  be  filed  with  and  ad- 
ministered by  the  Secretary  of  the  Interior,  subject  to  the 
right  of  the  Secretary  of  Agriculture  to  defeat  the  grant 
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by  finding  that  it  would  be  incompatible  with  the  public 
interest,  or  should  such  application  be  filed  in  and  admin- 
istered by  the  Department  of  Agriculture  independently 
of  this  department?  " 
The  act  of  February  15,  1901  (31  Stat.  790),  provides: 
"  That  the  Secretary  of  the  Interior  be,  and  hereby  is, 
authorized  and  empowered,  under  general  regulations  to 
be  fixed  by  him,  to  permit  the  use  of  rights  of  way  through 
the  public  lands,  forest  and  other  reservations  of  the  United 
States,  and  the  Yosemite,  Sequoia,  and  Greneral  Grant 
national  parks,  California,  for  electrical  plants,  poles,  and 
lines  for  the  generation  and  distribution  of  electrical 
power,  and  for  telephone  and  telegraph  purposes,  and  for 
canals,  ditches^  pipes  and  pipe  lines,  flumes,  tunnels,  or 
other  water  conduits,  and  for  water  plants,  dams,  and  res- 
ervoirs used  to  promote  irrigation  or  mining  or  quarry- 
ing, or  the  manufacturing  or  cutting  of  timber  or  liunber, 
or  the  supplying  of  water  for  domestic,  public,  or  any 
other  beneficial  uses  to  the  extent  of  the  ground  occupied 
by  such  canals,  ditches,  flumes,  tunnels,  reservoirs,  or  other 
water  conduits  or  water  plants,  or  electrical  or  other  works 
permitted  hereunder,  and  not  to  exceed  fifty  feet  on  each 
side  of  the  marginal  limits  thereof,  or  not  to  exceed  fifty 
feet  on  each  side  of  the  center  line  of  such  pipes  and  pipe 
lines,  electrical,  telegraph,  and  telephone  lines  and  poles, 
by  any  citizen,  association,  or  corporation  of  the  United 
States,  where  it  is  intended  by  such  to  exercise  the  use 
permitted  hereunder  or  any  one  or  more  of  the  purposes 
herein  named:  Provided^  That  such  permits  shall  be  al- 
lowed within  or  through  any  of  said  parks  or  any  forest, 
military,  Indian,  or  other  reservation  only  upon  the  ap- 
proval of  the  chief  officer  of  the  department  under  whose 
supervision  such  park  or  reservation  falls  and  upon  a  find- 
ing by  him  that  the  same  is  not  incompatible  with  the 
public  interest:  Provided  further^  That  all  permits  given 
hereunder  for  telegraph  and  telephone  purposes  shall  be 
subject  to  the  provision  of  title  sixty-five  of  the  Revised 
Statutes  of  the  United  States,  and  amendments  thereto, 
regulating  rights  of  way  for  telegraph  companies  over  the 
public  domain:  And  ^provided  further .  That  any  permis- 
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sion  given  by  the  Secretary  of  the  Interior  under  the  pro- 
visions of  this  act  may  be  revoked  by  him  or  his  successor 
in  his  discretion,  and  shall  not  be  held  to  confer  any  right, 
or  easement,  or  interest  in,  to,  or  over  any  public  land,  res- 
ervation, or  park." 

The  privileges  here  authorized  are,  in  their  nature,  rev- 
ocable licenses  to  make  certain  designated  uses  of  public* 
land  within  and  without  the  forest  and  other  reservations. 

At  the  date  of  this  act  the  general  superintendency  of 
the  forests  and  the  general  authority  to  regulate  their  use 
and  occupancy  were  vested  in  the  Secretary  of  the  Inte- 
rior by  the  act  of  June  4,  18OT  (30  Stat.  11,  35),  and  they, 
as  well  as  the  more  particular  authority  declared  by  the 
act  of  1901,  remained  so  vested  until  the  approval  of  the 
act  of  February  1, 1905,  the  fourth  section  of  which  I  have 
discussed  in  answering  the  first  question,  mpra.  This 
situation  was  altered  by  the  first  section  of  that  act  (33 
Stat.  628),  which  provides: 

"  That  the  Secretary  of  the  Department  of  Agriculture 
shall,  from  and  after  the  passage  of  this  act,  execute  or 
cause  to  be  executed  all  laws  affecting  public  lands  here- 
tofore or  hereafter  reserved  under  the  provisions  of  sec- 
tion twenty-four  of  the  act  entitled  "An  act  to  repeal  the 
timber-culture  laws,  and  for  other  purposes,"  approved 
March  third,  eighteen  hundred  and  ninety-one,  and  acts 
supplemental  to  and  amendatory  thereof,  after  such  lands 
have  been  so  reser\'ed,  excepting  such  laws  as  affect  the 
surveying,  prospecting,  locating,  appropriating,  entering, 
relinqui^ing,  reconveying,  certifying,  or  patenting  of  any 
of  such  lands." 

Construing  the  statute  very  soon  after  its  enactment, 
the  Secretary  of  the  Interior  expressed  himself  as  follows 
in  a  letter  addressed  to  the  Secretary  of  Agriculture: 

"  In  further  reply  to  your  letter  of  April  28,  1905,  and 
after  an  informal  conference  between  the  law  officer  of  the 
Forestry  Bureau  of  your  department  and  the  Assistant 
Attorney  General  for  this  department,  I  have  to  advise 
you  that  it  is  believed  the  respective  jurisdictions  of  the 
two  departments  over  applications  for  rights  and  privi- 
leges within  forest  reserves  may  be  safely  defined  as  fol- 
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lows,  namely,  that  your  department  is  invested  with  juris- 
diction to  pass  upon  all  applications  under  any  law  of  the 
United  States  providing  for  the  granting  of  a  permission 
to  occupy  and  use  lands  in  a  forest  reserve  which  occu- 
pation or  use  is  temporary  in  character,  and  which,  if 
granted,  will  in  no  wise  affect  the  fee  or  cloud  the  title 
of  the  United  States  should  the  reserve  be  discontinued, 
but  that  this  department  retains  jurisdiction  over  all  appli- 
cations affecting  lands  within  a  forest  reserve  the  granting 
of  which  amounts  to  an  easement  running  with  the  land, 
with  the  further  understanding  that  any  permission  or 
license  gi'anted  by  your  department  is  subject  to  any  later 
disposal  of  the  land  by  this  department.  Within  the  lim- 
its of  the  separate  jurisdictions  herein  defined,  it  is  be- 
lieved that  the  actions  of  the  two  departments  will  proceed 
harmoniously. 

"  This  department  would  be  pleased  to  be  informed  as 
to  whether  these  views  coincide  with  the  views  of  your 
department,  and  whether  you  have  anv  further  sugges- 
tions to  make  in  the  premises." 

Letter  of  June  8,  1905,  33  L.  D.,  609,  610;  see,  also,  29 
Op.  305. 

It  may  be  noted  in  passing  that  this  language  itself  is 
not  without  its  uncertainties.  The  words  "  temporary  in 
character"  suggest  that  the  privileges  grantable  by  the 
Secretary  of  Agriculture  must  be  subject  to  definite  limi- 
tations in  time  or  confined  to  purposes  in  their  nature  tem- 
porary, while  on  the  other  hand  the  jurisdiction  retained 
by  the  Department  of  the  Interior  is  expressly  charac- 
terized as  a  jurisdiction  to  make  grants  amounting  to  ease- 
ments "  running  with  the  land."  Neither  jurisdiction  as 
thus  defined  would  cover  the  authority  to  grant  permits 
which,  though  revocable  and  conveying  no  title,  may  never- 
theless be  free  of  express  limitations  as  to  time  and  be 
intended  to  subserve  purposes  of  indefinite  duration. 
These  difficulties,  however,  are  removed  by  the  practical 
construction  which  followed.  During  the  nine  years  last 
passed  the  Secretary  of  Agriculture  has  assumed  and  ex- 
ecuted the  task  of  regulatiug  the  use  and  occupation  of 
the  forests,  pursuant  to  the  act  of  1897,  supra^  and  therein 


The  Secretary  of  the  Interior,  269 

has  promulgated  and  from,  time  to  time  revised  elaborate 
rules  and  regulations,  and  issued  and  reissued  innumer- 
able permits  for  grazing  {Urdted  States  v.  Grimaud^  220 
U.  S.  506,  522;  Light  v.  United  States,  id.  523),  and  for 
other  particular  uses,  which  involve  the  occupation  or 
usufructuary  enjoyment  of  designated  areas  by  the  bene- 
ficiaries, to  the  exclusion  of  other  persons.  In  like  mannei- 
he  has  made  his  regulations  under  the  act  of  1901,  and  has 
issued  in  large  numbers  the  revocable  licenses  therein  au- 
thorized. Important  enterprises  have  been  founded  upon 
the  faith  of  such  licenses.  Millions  of  dollars  have  been 
expended  in  the  construction  of  various  kinds  of  plants  in 
reliance  upon  the  authority  of  the  Secretary  of  Agricul- 
ture to  permit  their  erection  and  operation  within  the 
forest  reservations. 

The  construction  thus  adopted  contemporaneously  with 
the  enactment  of  the  law  and  so  long  and  continuously  ac- 
cepted by  the  departments  concerned  and  relied  on  by  the 
public  is  entitled  to  great  weight,  and,  indeed,  unless  clearly 
erroneous  must  be  deemed  conclusive.  {United  States  v. 
Moore,  95  IT.  S.  760,  763 ;  SchelVs  Executors  v.  Fauche,  138 
U.  S.  562,  572.)  I  find  no  reason  for  holding  it  erroneous; 
certainly  none  which  would  justify  me  in  holding  it  clearly 
erroneous.  The  act  of  1905,  su/pra^  directed  the  Secretary 
of  Agriculture  to  execute  aU  laws  affecting  the  forest 
lands,  save  such  "  as  affect  the  surveying,  prospecting, 
locating,  appropriating,  entering,  relinquishing,  reconvey- 
ing,  certifying,  or  patenting  "  of  such  lands.  None  of  the 
terms  employed  in  this  enumeration  of  excepted  functions 
expresses  aptly  the  function  of  allowing  the  revocable 
permits  or  licenses  contemplated  by  the  act  of  1901.  Leav- 
ing aside  the  word  "  surveying/'  all  have  peculiar  refer- 
ence to  steps  in  the  procuring  and  conveying  of  title,  or 
rights  leading  thereto,  such  as  mining  locations.  The 
word  "  appropriating "  is  more  elastic  than  the  others, 
and  it  might  be  argued  that  this  (if  not  confined  to  appro- 
priations for  the  Government)  should  be  held  to  include 
the  act  of  a  mere  licensee  in  taking  unto  himself  the  priv- 
ileges of  a  use  or  occupation  afforded  by  a  revocable  per- 
mit.    Such  an  extension  of  the  term  is  plainly  not  allow- 
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able.  If  applied  to  permits  issued  under  the  act  of  1901, 
no  reason  appears  why  it  should  not  apply  in  every  other 
case  where  a  special  license  is  allowed  for  the  use  or  occu- 
pation of  forest  land.  The  result  would  be,  by  a  loose 
interpretation  of  this  one  word,  to  impair  and,  in  a  very 
large  measure  to  destroy,  the  jurisdiction  of  the  Secretary 
of  Agriculture,  which  all  must  agree  it  was  the  purpose  of 
the  statute  to  confer  upon  him,  namely,  the  jurisdiction  to 
regulate  the  use  and  occupation  of  the  national  forests. 
I  conclude  that  the  word  "  appropriating  "  (if  not  related 
solely  to  appropriations  for  the  Government)  must  be 
confined  to  cases  involving  the  acquisition  of  some  title  or 
vested  interest  higher  in  its  legal  quality  than  the  revocable 
licenses  which  are  permitted  under  the  act  of  1901.  This 
interprets  the  term  in  harmony  with  the  others  with  which 
it  is  associated  in  the  exception  and  construes  the  statute 
as  a  whole  in  accordance  with  the  uniform  and  continuous 
practice  in  its  administration. 
The  second  question  is  therefore  answered  as  follows : 
Applications  for  revocable  permits  under  the  act  of 
February  15,  1901  (31  Stat.  790),  should  be  filed  with  and 
passed  upon  by  the  Secretary  of  Agriculture  when  they 
relate  to  lands  of  the  national  forests. 

III. 

The  third  question  is  : 

''  Does  the  Department  of  Justice,,  upon  further  consid- 
eration, adhere  to  its  opinion  of  February  3,  1912  (29  Op. 
303),  construing  the  act  of  March  4, 1911  (36  Stat.  1253)  ? " 

I  have  carefully  considered  the  opinion  mentioned  in  the 
light  of  all  the  suggestions  made  concerning  it,  but  am  un- 
able to  find  any  sufficient  reason  for  changing  the  conclu- 
sions there  expressed. 

A  fourth  question  relates  to  tlie  public-land  laws  appli- 
cable to  Alaska.  This  will  be  dealt  with  in  a  separate 
opinion. 

Respectfully, 

J.   C.   McREYNOLDS. 
To  THE  Secretary  of  the  Initcrior. 


The  Secretary  of  War.  271 

CANAL  ZONE— IMPORTATION  AND  USE  OF  OPIUM— JURIS- 

DienON  OF  COURTS. 

Sections  5  and  6  of  the  act  of  January  17,  1914,  which  is  amenda- 
tory of  the  act  of  February  9,  1909  (35  Stat.  614),  prohibiting 
the  importation  and  use  of  opium  for  other  than  medical  pur- 
poses, are  applicable  to  the  Canal  Zone. 

The  courts  of  the  Canal  Zone  have  Jurisdiction,  under  the  Panama 
Canal  act  of  August  24,  1912  (37  Stat  560),  to  impose  the 
I)enaltle8  prescribed  in  section  7  of  the  said  act  of  January  17, 
1914. 

Department  of  Justice, 

July  14,  191i. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  July  3,  in  which  you  request  my 
opinion  as  to  whether — 

"  Sections  5  and  6  of  the  act  of  Congress,  approved 
January  17,  1914,  entitled  'An  act  to  amend  an  act  en- 
titled, "An  act  to  prohibit  the  importation  and  use  of 
opium  for  other  than  medicinal  purposes,"  approved  Feb- 
ruary ninth,  nineteen  hundred  and  nine,'  are  applicable 
to  the  Canal  Zone,  and  if  so  would  the  courts  of  the  Canal 
Zone  have  jurisdiction  to  impose  the  penalties  prescribed 
in  section  7  of  the  act?" 

The  pertinent  portions  of  sections  5  and  0  of  the  act  in 
question  read  as  follows: 

"  Sec.  5.  That  no  smoking  opiiun  or  opium  prepared  for 
smoking  shall  be  admitted  into  the  United  States,  or  into 
any  territory  under  the  control  or  jurisdiction  thereof,  for 
transportation  to  another  country,  nor  shall  such  opium 
be  transferred  or  transshipped  from  one  vessel  to  another 
vessel  within  any  waters  of  the  United  States  for  imme- 
diate exportation  or  any  other  purpose. 

"  Sec.  6.  That  hereafter  it  shall  be  unlawful  for  any 
person  subject  to  the  jurisdiction  of  the  United  States  to 
export  or  cause  to  be  exported  from  the  United  States,  or 
from  territory  under  its  control  or  jurisdiction,  or  from 
countries  in  which  the  United  States  exercises  extraterri- 
torial jurisdiction,  any  opium  or  cocaine,  or  any  salt,  de- 
rivative, or  preparation  of  opium  or  cocaine,  to  any  other 
coimtry.    ♦    ♦     ♦ " 
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I  am  clearly  of  the  opinion  that  these  sections  are  appli- 
cable to  the  Canal  Zone.  That  the  Canal  Zone  is  "terri- 
tory under  the  control  or  jurisdiction"  of  the  United 
States  has  been  held  in  a  long  line  of  opinions  by  the  At- 
torneys General  (see  25  Op.  441,  444,  474;  26  Op.  113,  116; 
26  Op.  376, 377 ;  27  Op.  136, 138) .  The  opinions,  seemingly 
contra^  rendered  with  relation  to  the  tariff  act  of  1909  and 
the  eight-hour  law  of  1913,  in  27  Op.  594,  and  in  30  Op. 
142,  were  concerned  with  constructions  of  special  statutes, 
and  were  not  determinative  of  the  general  question. 

That  Congress  in  recent  statutes  clearly  regards  the 
Canal  Zone  as  a  possession  of  the  United  States,  and 
therefore  subject  to  its  jurisdiction,  is  seen  in  the  explicit 
provisions  of  the  employer's  liability  act  of  April  22,  1908, 
c.  149,  sec.  2  (35  Stat.  65),  that  "every  common  carrier  by 
railroad  in  the  Territories,  the  District  of  Columbia,  the 
Panama  Canal  Zone,  or  other  possession  of  the  United 
States,"  etc.,  and  of  the  immigration  act  of  February  20, 
1907,  c.  1134,  sec.  33  (34  Stat.  908),  that  the  term  United 
States  "  shall  be  construed  to  mean  the  United  States  and 
any  waters,  territory,  or  other  place  subject  to  the  juris- 
diction thereof,  except  the  Isthmian  Canal  Zone." 

In  answer  to  the  second  part  of  your  question,  I  reply 
that,  in  my  opinion,  the  courts  of  the  Canal  Zone  have 
jurisdiction  under  the  Panama  Canal  act  of  August  24, 
1912,  c.  390  (37  Stat.  560,  et  seq.). 

You  state  further  in  your  letter :  "  Your  opinion  is  also 
desired  as  to  whether  any  other  sections  of  the  act  re- 
ferred to  are  applicable  to  the  Canal  Zone." 

If  any  special  matter  shall  arise  in  the  administration 
of  your  department  involving  other  sections  of  the  act 
and  my  opinion  shall  be  desired  on  any  definite  point  of 
law  relating  thereto,  I  shall  be  glad  to  give  it  consideration 
on  your  further  request. 
Respectfully, 

J.  C.  McREYNOLDS. 

To  the  Secretary  of  War. 
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INCOME  TAX— DOMESTIC  CORPORATE  STOCK   OWNED   BY 

NONRESIDENT  ALIENS. 

Shares  of  stock  of  domestic  corporations  owned  by  nonresident 
aliens  are  not  "  property  •  •  •  in  tlie  United  States,"  within 
the  meaning  of  the  act  of  October  3,  1913  (38  Stat.  166),  and 
dividends  accruing  therefrom  to  such  nonresident  aliens  are  not 
subject  to  any  tax  under  said  act. 

Department  of  Justice, 

July  15,  19U, 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  February  26,  1914,  in  which  you  request  my 
opinion — 

"  Whether,  under  the  provisions  of  the  act  imposing  an 
income  tax,  dividends  of  corporations  accruing  to  non- 
resident aliens  are  sifloject  to  the  normal  or  the  additional 
tax,  or  both,  and  whether,  for  the  purposes  of  the  normal 
tax,  they  should  be  withheld  at  the  source  by  the  corpo- 
ration or  by  the  agent  of  said  alien  nonresident  stock- 
.holders  receiving  them  for  transmission  out  of  the  country 
to  said  owners." 

Subdivision  1  of  paragraph  A  of  section  II  of  the  rev- 
enue act  of  October  8,  1913  (38  Stat  166),  by  which  the 
normal  tax  is  imposed,  provides  as  follows : 

"  That  there  shall  be  levied,  assessed,  collected  and  paid 
annually  upon  the  entire  net  income  arising  or  accruing 
from  all  sources  in  the  preceding  calendar  year  to  every 
citizen  of  the  United  States,  whether  residing  at  home  or 
abroad,  and  to  every  person  residing  in  the  United  States, 
though  not  a  citizen  thereof,  a  tax  of  1  per  centum  per 
annum  upon  such  income,  except  as  hereinafter  provided ; 
and  a  like,  tax  shall  be  asse§^ed,  levied,  collected,  and  paid 
annually  upon  the  entire,  net  income  from  all  property 
owned  and  of  every  business,  trade,  or  profession  carried 
on  in  the  United  States  by  persons  residing  elsewhere." 

In  my  opinion,  the  mere  receipt  of  dividends  and  income 
from  domestic  corporate  stock  by  a  nonresident  alien,  is 
not  a  "business,  trade,  or  profession  carried  on  in  the 
United  States."  See  McCoach  v.  MinehUl  Railroad  Co. 
(1913),  228  U.  S.  295. 
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Your  question  is,  therefore,  in  substance:  Are  shares  of 
domestic  corporate  stock  owned  by  nonresident  aliens 
"property  *  *  *  in  the  United  States,"  within  the 
meaning  of  the  above  statute. 

The  fact  that  property  and  its  situs,  in  relation  to  the 
taxing  power,  have  been  frequent  subjects  of  judicial  in- 
terpretation by  Federal  and  State  courts,  must  be  given 
weight  in  construing  the  intention  of  Congress  in  using 
the  words  above  quoted. 

In  Covington  v.  First  National  Bank  of  Covington 
(1905) ,  198  U.  S.  100,  111,  it  had  been  held : 

"The  situs  of  shares  of  foreign-held  stock  in  an  incor- 
porated company,  in  the  absence  of  legislation  imposing 
a  duty  upon  the  company  to  return  the  stock  within  the 
State  as  the  agent  of  the  owner,  is  at  the  domicile  of  the 
owner.    Cooley  on  Taxation,  16." 

A  similar  statement  of  the  law  is  found  in  Hawley  v. 
Maiden  (1914),  282  U.  S.  1,  11,  12  (decided  in  January, 
1914,  within  three  months  after  the  passage  of  the  Income, 
Tax  Law) : 

"  While  the  shareholder's  rights  are  those  of  a  member 
of  the  corporation  entitled  to  have  the  corporate  enterprise 
conducted  in  accordance  with  its  charter,  they  are  still  in 
the  nature  of  contract  rights  or  choses  in  action.  Mora- 
wetz  on  Corporations,  sec.  225.  As  such,  in  the  absence 
of  legislation  prescribing  a  different  rule,  they  are  appro- 
priately related  to  the  person  of  the  owner,  and,  being 
held  by  him  at  his  domicile,  constitute  property  with  re- 
spect to  which  he  is  under  obligation  to  contribute  to  the 
support  of  the  Government  whose  protection  he  enjoys." 

The  courts  having  thus  delved  the  situs  of  corporate 
stock  for  purposes  of  taxation,  and  a  tax  upon  income 
being  a  direct  property  tax.  Pollock  v.  Fanners  Loan  cfe 
Trust  Co,,  158  U.  S.  601  (the  sixteenth  amendment  merely 
enlarging  the  powers  of  the  United  States,  without  chang- 
ing the  legal  nature  of  the  tax),  it  follows  that  Congress 
must  be  deemed  to  have  used  the  words  "property 
*  *  *  in  the  United  States"  as  including  only  such 
forms  of  property  as  had  a  legal  situs  therein.  I  find  in 
this  statute  no  enactment  taxing  income  from  corporate 
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stock  in  specific  terms,  and  no  appropriate  language  evinc- 
ing any  intention  to  fix  by  legislation  the  situs  of  such 
stock. 

The  intention  of  Congress  to  impose  a  tax  must  be  ex- 
pressed in  ''clear  and  unambiguous"  language.  United 
States  V.  I  sham  (1878),  17  Wall.  496,  504;  Eidman  V. 
MartineB  (1902),'  184  U.  S.  578,  583;  Bemiger  v.  United 
States  (1904),  192  U.  S.  38,  55;  Spreckels  Sugar  Refining 
Co.  V.  McClain  (1904),  192  U.  S.  397,  416;  23  Op.  62. 

In  my  opinion,  therefore,  shares  of  stock  of  domestic 
corporations  owned  by  nonresident  aliens  are  not  "prop- 
erty *  *  *  in  the  United  States"  within  the  meaning 
of  the  act  of  October  3,  1913,  and  dividends  accruing 
therefrom  to  such  nonresident  aliens  are  not  subject  to  any 
tax  under  said  act. 

This  opinion  is  confined  to  a  construction  of  the  legal 
import  and  intent  of  the  statute  in  question ;  and  I  express 
no  opinion  whatever  as  to  the  power  of  Congress,  by  ap- 
propriate legislation,  to  impose  such  a  tax. 
Respectfully, 

J.  C.  McREYNOLDS. 

To  the  Secretary  of  the  Treasury. 


TARIFF  DUTIES— IMPORTATION   OF   (X)FFKE   INTO  PORTO 

RICO. 

So  much  of  the  proTlsions  of  sections  2  and  3  of  the  act  of  April  12, 
1900  (31  Stat  77),  as  refers  to  the  Importation  of  coffee  into 
Porto  Rico  was  repealed  by  the  tariff  act  of  August  5,  1909 
(86  Stat  71),  and  Is  no  longer  In  force,  but  the  provisions  of 
the  tariff  act  of  October  3,  1913  (38  Stat  152),  Including  coffee 
upon  the  free  list,  are  applicable  to  its  importation  into  Porto 
Bico. 

Department  of  Justice, 

July  30,  1914. 
Sib:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  communication  of  June  8,  1914,  in  which  you  ask 
for  an  expression  of  my  opinion  on  the  question  whether 
the  provisions  of  the  act  of  April  12,  1900,  sections  2  and 
3  (31  Stat.  77),  are  still  in  force  with  reference  to  the  im- 
portation of  coffee  into  Porto  Rico. 
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The  pertinent  portions  of  the  sections  stated  by  you  are 
as  follows : 

"Sec.  2.  That  on  and  after  the  passage  of  this  act 
the  same  tariffs,  customs,  and  duties  shall  be  levied,  col- 
lected, and  paid  upon  all  articles  imported  into  Porto 
Rico  from  ports  other  than  those  of  the  United  States 
which  are  required  by  law  to  be  collected  upon  articles  im- 
ported into  the  United  States  from  foreign  countries: 
Provided^  That  on  all  coffee  in  the  bean  or  ground  im- 
ported into  Porto  Rico  there  shall  be  levied  and  collected 
a  duty  of  five  cents  per  pound,  any  law  or  part  of  law  to 
the  contrary  notwithstanding    *     *     * 

"  Sec.  3.  *  *  *  That  on  and  after  the  date  when  this 
act  shall  take  effect,  all  merchandise  and  articles,  except 
coffee,  not  dutiable  under  the  tariff  laws  of  the  United 
States,  and  all  merchandise  and  articles  entered  in  Porto 
Rico  free  of  duty  under  orders  heretofore  made  by  the 
Secretary  of  War,  shall  be  admitted  into  the  several  ports 
thereof,  when  imported  from  the  United  States,  free  of 
duty,  all  laws  or  parts  of  laws  to  the  contrary  notwith- 
standing; and  whenever  the  legislative  assembly  of  Porto 
Rico  shall  have  enacted  and  put  into  operation  a  system  of 
local  taxation  to  meet  the  necessities  of  the  government 
of  Porto  Rico,  by  this  act  established,  and  shall  by  resolu- 
tion duly  passed  so  notify  the  President^  he  shall  make 
proclamation  thereof,  and  thereupon  all  tariff  duties  on 
merchandise  and  articles  going  into  Porto  Rico  from  the 
United  States  or  coming  into  the  United  States  from 
Porto  Rico  shall  cease,  and  from  and  after  such  date  all 
such  merchandise  and  articles  shall  be  entered  at  the  sev- 
eral ports  of  entry  free  of  duty ;  and  in  no  event  shall  any 
duties  be  collected  after  the  first  day  of  March,  nineteen 
hundred  and  two,  on  merchandise  and  articles  going  into 
Porto  Rico  from  the  United  States  or  coming  into  the 
United  States  from  Porto  Rico." 

With  reference  to  the  importation  of  coffee  into  Porto 
Rico  from  the  United  States,  I  am  of  the  opinion  that 
under  the  proclamation  of  the  President,  dated  July  26, 
1901,  and  under  the  express  provisions  of  section  3 — 
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"That  in  no  event  shall  any  duties  be  collected  after 
the  first  day  of  March,  nineteen  hundred  and  two,  on  mer- 
chandise and  articles  going  into  Porto  Rico  from  the 
United  States," 

no  duty  can  now  be  collected  upon  coffee.  (See  also  Jor- 
dan V.  Roche  (1913),  228  U.  S.  436,  440,  441.) 

With  reference  to  the  importation  of  coffee  into  Porto 
Rico  from  countries  other  than  the  United  States,  while 
it  appears  that  section  2  of  the  above  act  has  never  been 
repealed  in  express  terms,  yet  the  general  tariff  acts  of 
1909  and  1913  contain  sections  repealing  "all  acts  and 
parts  of  acts  inconsistent"  with  the  provisions  of  each, 
respectively. 

At  the  date  of  the  passage  of  the  special  Porto  Rico 
act  of  1902,  the  importation  of  coffee  into  the  United 
States  was  governed  by  the  tariff  act  of  1897  (30  Stat. 
194) ,  chapter  11,  section  2,  item  529,  under  which  coffee  was 
exempt  from  duty.  The  Porto  Rico  act  imposing  a  duty 
of  5  cents  per  pound  was  therefore  a  special  act  excepting 
imports  of  coffee  into  Porto  Rico  from  the  general  law. 

The  question  arises  whether  there  is  such  an  '•  irrecon- 
cilable conflict "  between  the  special  act  and  the  later  gen- 
eral tariff  acts  that  the  two  can  not  exist  together  under 
the  doctrines  laid  down  in  Ex  Parte  Crow  Dog^  109  U.  S. 
556,  570, 571  (1883) ;  Rodger^  v.  United  States,  185  U.  S.  83, 
88,  89,  92  (1902) ;  United  States  v.  Nix,  189  U.  S.  199,  205 
(1903)  ;  Petri  v.  F.  E.  Creelman  Lumber  Co.,  199  U.  S.  487, 
497,  498  (1905) ;  Ex  Parte  United  States,  226  U.  S.  420, 
424  (1913) ;  and  21  Op.  338,  339  (1896). 

The  tariff  act  of  1909  (36  Stat.  71),  chapter  6,  section 
1,  provided  as  follows : 

"free  list. 

*'  That  on  and  after  the  day  following  the  passage  of 
this  act,  except  as  otherwise  specially  provided  for  in  this 
act,  the  articles  mentioned  in  the  following  paragraphs 
shall,  when  imported  into  the  United  States  or  into  any 
of  its  possessions  (except  the  Philippine  Islands  and  the 
islands  of  Guam  and  Tutuila),  be  exempt  from  duty." 
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And  item  541  under  the  free  list  enumerated  "  coffee." 

The  tariff  act  of  1913  (38  Stat.  152,  c.  16,  sec.  1),  con- 
tained exactly  the  same  provision  as  the  act  of  1909  with 
reference  to  the  free  list,  and  included  therein  "  item  457 — 
coffee." 

The  specific  exception  in  these  statutes  of  importations 
into  those  "possessions"  of  the  United  States  known  as 
the  Philippine  Islands  and  the  islands  of  Guam  and  Tu- 
tuila  is  evidence  that  the  attention  of  Congress  was  ex- 
pressly drawn  to  the  subject  of  importations  into  all  of 
the  "  possessions  "  of  the  United  States,  and  that  by  mak- 
ing exceptions  in  three  specific  cases  it  evinced  its  inten- 
tion to  make  none  in  the  case  of  "  any  of  its  possessions  " 
other  than  those  so  enumerated.  The  legislative  history  of 
the  act  further  shows  that  express  attention  to  the  sub- 
ject of  "possessions"  was  given  by  Congress;  for  in  the 
draft  of  the  bill  as  it  passed  the  House  of  Eepresentatives 
the  only  "possession"  excepted  was  the  "Philippine 
Islands,"  whereas  in  the  bill  as  it  passed  the  Senate  "  the 
islands  of  Guam  and  Tutuila "  were  added  to  the  ex- 
cepted "  possessions."     (H.  Doc.  92,  61st  Cong.,  1st  sess.) 

Porto  Rico  is  clearly  a  "possession"  of  the  United 
States.  {American  Railroad  Co.  of  Porto  Rico  v.  Birch 
(1912),  224  U.  S.  547,  555;  American  Railroad  Co.  of 
Porto  Rico  V.  Didricksen,  227  U.  S.  145,  148  (1913).  See 
Kopel  V.  Binglumh  (1909),  211  U.  S.  468,  and  MaHmez  v. 
Asociacion  de  Senoras  (1909),  213  U.  S.  20,  24.) 

From  its  character  as  a  "possession,"  therefore,  it  fol- 
lows that  importations  into  Port  Rico,  not  being  specially 
excepted  by  the  tariff  acts  of  1909  and  1913,  were  to  be 
governed  by  the  general  provisions  of  the  free  list.  Ex- 
pressio  unius  est  exclusio  alfeiin^.  ( United  States  v.  Arre- 
dondo,  6  Pet.  691,  725  (1832) ;  Kendall  v.  Urdted  States, 
107  U.  S.  123,  125  (1882). 

Answering  your  question,  therefore,  I  am  of  the  opin- 
ion that  so  much  of  the  provisions  of  sections  2  and  3  of 
the  act  of  April  12,  1900,  as  refers  to  the  importation  of 
coffee  into  Porto  Rico  was  repealed  by  the  tariff  act  of 
1909,  chapter  6  (36  Stat.  71),  and  is  no  longer  in  force, 
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and  that  the  provisions  of  the  tariflp  act  of  1913,  chapter 
16,  including  coffee  upon  the  free  list,  are  applicable  to 
its  importation  into  Porto  Rico. 
Respectfully, 

J.  C.  McREYNOLDS. 
To  THE  Secretary  or  the  Treasury. 


APPOINTMENTS— ACTING    ASSISTANT    DENTAL    SURGEON 

IN  NAVY. 

The  act  of  March  4,  1913  (37  Stat  903),  creating  a  Navy  Dental 
Reserve  Ck)rps,  did  not  repeal  the  provision  of  the  act  of  August 
22,  1912  (37  Stat.  344),  authorizing  appointments  to  the  grade  ol 
acting  assistant  dental  surgeon  In  the  Navy  from  among  dental 
graduates  in  civil  life. 

Department  of  Justice, 

August  £2y  J9U. 

Sir:  I  have  received  your  letter  of  August  6,  1914,  in 
which  you  request  my  opinion  as  to  whether  "the  Sec- 
retary of  the  Navy  is  authorized  to  make  appointments  to 
the  grade  of  acting  assistant  dental  surgeon  in  the  Navy, 
in  accordance  with  the  act  of  August  22,  1912  (37  Stat. 
344),  notwithstanding  the  act  of  March  4,  1913  (37  Stat. 
903),  which  created  a  Dental  Reserve  Corps  in  the  Navy. 
In  other  words,  whether  the  act  of  March  4,  1913,  has 
impliedly  repealed  the  act  of  August  22,  1912,  in  so  far 
as  the  latter  act  authorized  appointments  to  the  grade  of 
acting  assistant  dental  surgeon  from  among  dental  grad- 
uates in  civil  life  who  possess  the  necessary  qualifications.'' 

The  answer  to  your  question  requires  a  detailed  consid- 
eration of  a  series  of  statutes  by  the  enactment  of  which  it 
would  appear  that  Congress  by  successive  steps  has  at- 
tempted to  construct  a  consistent  system  of  reserve  corps 
from  the  Medical  Corps  of  the  Army  and  Navy  and  from 
the  Dental  Corps  of  the  Navy. 

The  act  of  April  23,  1908,  chapter  150  (35  Stat.  66),  es- 
tablished a  Medical  Department  of  the  United  States 
Army  to  consist  of  a  Medical  Corps,  a  Medical  Reserve 
Corps,  and  the  Hospital  Corps,  the  Nurse  Corps,  and 
dental  surgeons. 
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To  constitute  the  Medical  Reserve  Corps,  it  was  pro- 
vided that  the  President  might  issue  commission  as  first 
lieutenant  "to  such  graduates  of  reputable  schools  of 
medicine,  citizens  of  the  United  States,"  -as  should  be 
found  on  examination  qualified.  "  Officers  of  the  Medical 
Reserve  Corps  who  apply  for  appointment  in  the  Medical 
Corps  of  the  Army  may  *  *  *  be  placed  on  active 
duty  by  the  Secretary  of  War,  and  ordered  to  the  Army 
Medical  School  for  instructions  and  further  examination." 

The  naval  appropriation  act  of  August  22,  1912,  chapter 
335  (37  Stat.  344),  provided  that  a  Medical  Reserve  Corps 
be  established  as  a  part  of  the  Medical  Department  of  the 
Xavy  "under  the  same  provisions  in  all  respects  (except 
as  may  be  necessary  to  adapt  the  said  provisions  to  the 
Xavy)  as  those  providing  a  Medical  Reserve  Corps  for  the 
Army."  Under  this  act  (by  reference  to  the  Army  Medical 
Reserve  Corps  act  of  1908),  civilian  graduates  of  repu- 
table schools  of  medicine  might  be  commissioned  in  the 
Navy  Medical  Reserve  Corps;  and  such  officers  of  the 
Navy  Medical  Reserve  Corps  might  be  placed  on  active 
duty  and  ordered  to  the  Navy  Medical  School  for  instruc- 
tion, as  provided  in  said  act  of  1908. 

This  same  act  of  August  22,  1912,  contained  further 
clauses  referring  to  a  Dental  Corps  for  the  Army,  and 
as  a  part  of  such  corps  provision  is  made  for  the  appoint- 
ment of  30  assistant  dental  surgeons  "  to  be  a  part  of  the 
Medical  Department  of  the  United  States  Navy,  the  ap- 
pointees to  be  probationary  at  the  outset  and  appointed  by 
the  Secretary  of  the  Navy,  under  the  designation  of  act- 
ing assistant  dental  surgeon"  and  to  be  "citizens  of  the 
Ignited  States  between  twenty-four  and  thirty-two  years 
of  age,"  and  "graduates  of  standard  medical  or  dental 
colleges,"  and  to  be  examined  professionally  at  the  end  of 
three  years,  such  acting  assistant  dental  surgeons  who 
have  had  at  least  two  years'  service  found  qualified  after 
competitive  examination  "shall  be  appointed  assistant 
dental  surgeon  with  the  rank  of  lieutenant  (junior 
grade)." 

The  naval  appropriation  act  of  March  4,  1913,  chapter 
148    (37  Stat.   903),  authorized  a  Navy  Dental  Reserve 
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Corps  "to  be  organized  and  operated,"  under  the  provi- 
sions of  the  Navy  Medical  Beserve  Corps  act  of  1912, 
"  and  differing  therefrom  in  no  respect  other  than  that  the 
qualification  requirements  of  the  appointees  shjiU  be  dental 
surgeons,"  etc.  There  was  an  additional  proviso  as  fol- 
lows: ^^Provided  further^  That  Dental  Corps  officers  of 
permanent  tenure  shall  be  appointed  from  the  Dental  Se- 
serve  Corps  membership  in  accordance  with  the  said  pro- 
visions of  the  said  act,  and  all  such  appointees  shall  be 
citizens  of  the  United  States  between  twenty-two  and 
thirty  years  of  age,  of  good  moral  character,  of  unques- 
tionable professional  repute,  and  before  appointment  shall 
pass  satisfactory  physical  and  professional  examinations." 

The  question  presented  by  you  is  whether  by  providing 
that  Dental  Corps  officers  of  permanent  tenure  shall  be 
appointed  from  the  Dental  Reserve  Corps  membership, 
Congress  intended  to  confine  your  appointments  to  the 
Dental  Reserve  Corps  and  to  exclude  you  from  appointing 
assistant  dental  surgeons  from  among  the  Dental  Corps 
probationers,  under  the  provisions  of  the  act  of  1912. 

I  am  of  the  opinion  that  such  was  not  the  intention. 

This  Navy  Dental  Reserve  Corps  is  explicitly  to  be 
"  organized  and  operated  under  the  provisions  of  "  the  act 
creating  the  Navy  Medical  Reserve  Corps,  which  corps  in 
turn  (by  the  wording  of  the  act  of  1912)  was  to  be  "estab- 
lished" *  *  *  "under  the  same  provisions  in  all  re- 
spects" as  the  Army  Medical  Reserve  Corps.  One  of  the 
provisions  of  the  act  of  1908,  creating  the  latter  was  that 
officers  "  who  apply  for  appointment  in  the  Medical  Corps 
may  be  placed  on  active  duty  *  *  *  and  ordered  to 
the  Army  Medical  School  for  instruction  and  further 
examination."  This  provision  was,  by  virtue  of  the  act 
of  1912,  made  applicable  to  the  Navy  Medical  Reserve 
Corps.  It  was  part  of  the  operation  of  that  corps,  for 
it  established  the  means  and  the  method  by  which  mem- 
bers of  that  reserve  corps  could  be  promoted  and  placed 
on  active  duty,  and  it  therefore  affected  the  management  of 
the  corps  and  the  personnel  of  its  officers.  The  word 
"operate,"  in  the  Standard  Dictionary  (1911),  is  defined: 
L  2.  "To  conduct  or  manage  the  affairs  of."    This  pro- 
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vision  as  to  promotion  can  fairly  be  deemed  to  be  within 
the  meaning  of  the  word  "  operate." 

Moreover,  the  act  of  1918  states  that  the  Navy  Dental 
Reserve  Corps  "is  hereby  authorized  *  *  *  differing 
*  *  *  in  no  respect  ^'^  from  the  Navy  Medical  Reserve 
Corps.  If  this  discretionary  feature  as  to  promotion  from 
the  reserve  corps  were  to  be  omitted,  the  Dental  Reserve 
Corps  would  differ  in  a  vital  respect. 

It  has  been  argued  that  the  proviso  that  "Dental  Re- 
serve Corps  officers  of  permanent  tenure  shall  be  ap- 
pointed from  the  Dental  Reserve  Corps,"  forbids  appoint- 
ments of  such  officers  to  be  made  from  any  other  source. 

I  am  of  the  opinion  that  these  words  must  be  construed 
in  connection  with  the  prior  words  "to  be  organized  and 
operated,"  under  the  provisions  of  the  Navy  Reserve  Corps 
act  of  1912,  and  that  they  also  must  be  construed  in  con- 
nection with  the  words  "  and  differing  therefrom  in  no 
respect,"  found  in  the  act  of  1918  itself;  and  that  they  are 
not  to  be  taken  as  cutting  down  the  force  or  the  breadth 
of  such  prior  expressions. 

It  must  further  be  noticed  that  the  phraseology  of  this 
proviso  is,  "shall  be  appointed  from  the  Dental  Reserve 
Corps  in  accordance  with  the  said  provisions  of  the  said  act.'^^ 

The  "  said  act "  means  the  Navy  Medical  Reserve  Corps 
act  of  1912.  But  it  is  impossible  to  appoint  them  "in 
accordance  with  the  provisions  of  the  said  act "  if  "  shall " 
here  is  to  be  construed  as  "  shall  ord^j?^  For  the  provision 
of  the  act  of  1912  was  that  reserve  corps  officers  "who 
apply  for  appointment  in  the  Medical  Corps  wAiy  be 
placed  on  active  duty,"  i.  e.,  the  appointment  was  discre- 
tionary. 

In  order  to  effect  any  consistency  in  the  phraseology  of 
the  act  of  1913  and  to  reconcile  it  with  the  apparent  in- 
tent of  Congress  to  construct  a  consistent  system  of 
reserve  corps  in  the  Medical  and  Dental  Departments  of 
the  Army  and  Navy,  it  is  necessary  to  construe  the  words 
"shall  be  appointed"  as  meaning  that  whenever  Dental 
Reserve  Corps  officers  shall  be  promoted  or  appointed  to 
the  Dental  Corps,  as  authorzed,  they  shall  be  so  appointed 
"  in  accordance  with  the  said  provisions  of  the  said  act," 
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i.  e.,  the  act  of  1912  constituting  the  Navy  Medical  Reserve 
Corps;  and  that  they  shall  have  the  further  qualifications 
prescribed  by  the  proviso  in  the  act  of  1913;  in  other 
words,  that  whenever  the  Secretary  of  the  Navy  exercises 
the  discretion  given  him  to  appoint  officers  from  the  Dental 
Reserve  Corps  to  active  duty,  such  officers  shall  be  ap- 
pointed as  the  proviso  in  the  act  of  1913  sets  forth. 

It  has  been  argued  that,  so  construed,  this  proviso  is  a 
superfluous  clause. 

The  evident  reason  for  its  insertion  is  that  it  fixes  cer- 
tain prescribed  qualifications  to  be  possesed  by  officers 
when  appointed  to  active  duty  from  the  Dental  Reserve 
Corps  into  the  Dental  Corps,  these  being  new  restrictions 
not  found  in  either  the  act  of  1908  or  in  the  act  of  1912 
npon  the  discretionary  appointment  of  officers  from  the 
Army  and  Navy  Medical  Reserve  Corps  to  the  Army  and 
Navy  Medical  Corps,  respectively.  This  is  made  clear  by 
reference  to  the  clause  of  the  act  of  1908  giving  the  Sec- 
retary discretion  to  place  on  active  duty  in  the  Medical 
Corps  officers  of  the  Medical  Reserve  Corps,  which  reads 
as  follows : 

"  Officers  of  the  Medical  Reserve  Corps  who  apply  for 
appoiiitment  in  the  Medical  Corps  *  *  ♦  may  upon 
the  recommendation  of  the  Surgeon  General  be  placed  on 
active  duty  by  the  Secretary  *  *  *  and  ordered  to  the 
*  *  *  Medical  School  for  instruction  and  further  exam- 
ination to  determine  their  fitness  for  commission  in  the 
Medical  Corps." 

It  will  be  seen  that  nothing  is  said  here  as  to  the  age 
or  other  quaiificatioTia  which  such  officers  who  apply  for 
promotion  in  the  Medical  Corps  shall  possess;  though 
there  were  qualifications  fixed  in  section  7  of  the  act  for 
original  entrance  into  the  reserve  corps,  and  similar  quali- 
fications are  found  in  the  first  part  of  the  act  of  1913  for 
original  entrance  into  the  Dental  Reserve  Corps. 

I  concur  with  the  conclusions  (though  not  with  all  the 
reasoning)  of  the  memorandum  of  opinion  submitted  by 
you  to  me  from  the  Judge  Advocate  General  of  the  Navy, 
and  I  am  of  the  opinion  that  the  act  of  March  4, 1913,  did 
not  repeal  the  act  of  August  22, 1912,  authorizing  appoint 
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ment  to  the  grade  of  acting  assistant  dental  surgeon  from 
among  dental  graduates  in  civil  life. 
Respectfully, 

J.  G.  McREYNOLDS. 
To  the  Secretary  of  the  Navy. 


TENNESSEE  LAND  TITLES. 

The  title  of  the  Cherokee  Indians  to  the  lands  ceded  by  them  to  the 
United  States  by  the  treaty  of  New  Echota  (7  Stat.  478),  was  a 
right  of  occupancy  only,  the  underlying  fee  being  in  the  State  of 
Tennessee. 

The  treaty  freed  the  lands  of  the  burden  of  the  Indian  title,  leaving 
the  unencumbered  fee  in  the  State. 

Department  of  Justice, 

September  2^  1914. 

Sir:  I  have  the  honor  to  reply  to  your  letter  of  July 
27,  1914,  inclosing  a  memorandum  relating  to  a  tract  of 
land  in  Polk  County,  Tenn.,  the  acquisition  of  which  is 
desired  under  the  provisions  of  the  Weeks  Forestry  Law 
(36  Stat.  961),  and  requesting  my  opinion  on  a  question  of 
law  which  affects  the  title  thereto. 

The  lands  lie  within  the  area  ceded  to  the  United  States 
by  the  Cherokee  Indians  by  the  treaty  of  New  Echota 
proclaimed  May  23,  1836.     (7  Stat.  478.) 

The  title  offered  to  the  Government  is  founded  on  grants 
made  in  1842  by  the  State  of  Tennessee  to  Francis  W.  Lea, 
and  you  state  that  there  is  grave  doubt  whether  Tennessee 
had  power  to  make  these  grants  and  that  the  title  to  these 
lands  seems  to  be  still  vested  in  the  United  States. 

This  conclusion  is  based  on  the  language  employed  in 
the  treaty  of  New  Echota,  and  it  is  therefore  essential  to 
a  proper  understanding  of  the  question  that  the  historical 
events  antedating  the  grants  made  to  Lea  be  stated. 

All  of  the  soil  of  Tennessee,  including  Polk  County  and 
the  lands  in  question,  was  once  a  part  of  the  territory  of 
North  Carolina. 

By  an  act  dated  April  18,  1783,  North  Carolina  opened 
for  entry  and  settlement  her  western  territory.  Section 
5  of  the  act  reads  as  follows : 

"The  Cherokee  Indians  shall  have  and  enjoy  all  that 
tract  of  land  bounded  as  follows  "  [here  follows  a  descrip- 
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tion  including  the  lands  in  question]  "  and  the  lands  con- 
tained within  the  aforesaid  bounds,  shall  be,  and  are  hereby 
reserved  unto  the  said  Cherokee  Indians  and  their  nation 
forever."     (Martin's  N.  C.  Laws,  1804,  v.  1,  p.  322.) 

In  1789  North  Carolina  ceded  to  the  General  Govern- 
ment the  soil  and  sovereignty  of  the  territory  now  within 
the  limits  of  Tennessee,  and  the  cession  was  accepted  by 
the  United  States.      (1  Stat.  106,  ch.  6.) 

The  cession  act  made  provision  for  the  claims  of  indi- 
viduals to  whom  North  Carolina  had  given  rights  to  make 
entries  of  lands,  but  no  reservation  or  exception  was  made 
which  related  to  the  lands  occupied  by  the  Cherokee  In- 
dians. There  can  be  no  doubt,  therefore,  that  by  the  ces- 
sion the  United  States  obtained  title  in  fee  to  all  the  va- 
cant lands  in  Tennessee,  qualified  by  the  right  which  North 
Carolina  retained  of  perfecting  inchoate  titles  created  un- 
der her  laws.     {Burton  v.  Williams^  3  Wheat.  529.) 

On  June  1,  1796,  Tennessee  was  admitted  to  the  Union. 
(1  Stat.  491,  ch.  47.)  In  the  act  as  passed  no  provision  was 
inserted  respecting  unappropriated  lands,  and  in  view  of 
this  circumstance  the  State  made  claim  to  all  such  lands 
within  her  limits. 

The  legislature  by  an  act  passed  November  1,  1801  (acts 
of  Tenn.  1801,  ch.  39),  instructed  her  Representatives  in 
Congress  to  assert  for  the  State  the  absolute  right  of  dis- 
posing of  these  vacant  and  unappropriated  lands,  and  to 
procure  from  the  United  States  a  relinquishment  of  their 
claims  thereto. 

Tennessee  was  embarrassed,  however,  in  the  assertion 
of  her  claims  by  the  rights  reserved  by  North  Carolina  to 
perfect  titles  initiated  under  her  laws. 

After  considerable  negotiation  the  latter  State  passed 
an  act  ceding  to  Tennessee  the  right  to  perfect,  by  gralit, 
these  inchoate  titles,  and  the  terms  of  the  cession  were 
agreed  to  and  ratified  by  Tennessee.  (Acts  of  North  Caro- 
lina 1803;  acts  of  Tennessee  1804,  ch.  14.) 

Under  the  Constitution  and  by  the  terms  of  the  act  the 
consent  of  Congress  was  required  to  perfect  the  compact, 
and  this  afforded  the  United  States  the  means  of  resum- 
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ing,  in  part,  the  soil  they  were  supposed,  inadvertently,  to 
have  ceded  by  the  act  of  1796  and  was  the  groundwork  of 
the  compact  of  1806.    {Burton  v.  WiUiams^  3  Wheat.  529.) 

On  April  18, 1806  (2  Stat.  381,  ch.  31),  an  act  was  passed 
by  the  Congress  the  purpose  of  which  was,  as  disclosed  by 
its  title  (1)  to  authorize  the  State  of  Tennessee  to  issue 
grants  and  perfect  titles,  and  (2)  to  settle  the  claims  to 
the  vacant  and  unappropriated  lands  within  the  State. 

An  irregular  line  was  drawn  across  the  State  dividing 
it  approximately  into  halves  and  the  claim  of  the  United 
States  to  all  the  lands  south  and  west  of  this  line  was  ac- 
knowledged, and  the  claim  of  the  State  was  relinquished. 

Thereupon  the  United  States  "  ceded  and  conveyed  "  to 
Tennessee — 

''  all  right,  title,  and  claim,  which  the  United  States  have 
to  the  territory  of  the  lands  lying  east  and  north  of  the 
line  hereinbefore  established,  within  the  limits  of  the 
State  of  Tennessee,  subject  to  the  same  conditions  as  are 
contained  in  the  act  of  the  general  assembly  of  the  State 
of  North  Carolina,  intituled  'An  act  for  the  purpose  of  ced- 
ing to  the  United  States  of  ^\jnerica,  certain  western  lands 
therein  described.'  And  the  said  State  of  Tennessee  shall 
thereupon  have  as  full  power  and  authority  to  issue  grants 
and  perfect  titles  of  all  lands  lying  east  and  north  of  the 
before  described  line,  within  the  limits  of  the  said  State,  as 
Congress  now  have,  or  the  State  of  Tennessee  might  have, 
by  virtue  of  an  act  of  the  State  of  North  Carolina,  intituled 
'An  act  to  authorize  the  State  of  Tennessee  to  perfect  titles 
to  lands  reserved  to  this  State  by  the  cession  act,'  to  which 
said  act  the  assent  of  Congress  is  hereby  given,  so  far 
as  is  necessary  to  carry  into  effect  the  objects  of  this 
compact." 

Certain  restrictions  and  provisos  follow,  none  of  which 
are  material  except  the  following : 

"(1)  Provided^  That  nothing  contained  in  this  act  shall 
be  construed  to  affect  the  Indian  title,  or  to  subject  the 
United  States  to  the  expense  of  extinguishing  the  same. 

"(2)  And  provided  further^  That  nothing  herein  con- 
tained shall  be  construed  to  enable  any  person  or  persons, 
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vntU  authorized  hy  the  Legislature  of  the  Sta>te  of  Ten- 
nessee^ to  locate  any  warrant  issued  under  the  authority 
of  the  State  of  North  Carolina,  within  the  limits  of  the 
lands  reserved  to  the  Cherokee  Indians,  by  the  fifth  section 
of  the  act  of  said  State,  intituled  ^An  act  for  opening  the 
land-office  for  the  redemption  of  specie  and  other  certifi- 
cates, and  discharging  the  arrears  due  to  the  Army,'  passed 
in  the  year  one  thousand  seven  himdred  and  eighty-three. 

"(3)  That  if  the  territory  hereinbefoi-e  ceded  to  the 
State  of  Tennessee,  shall  not  contain  a  sufficient  quantity 
of  land  fit  for  cultivation,  according  to  the  true  intent  and 
meaning  of  the  original  act  of  cession,  including  the  lands 
within  the  limits  reserved  hy  the  State  of  North  Carolina^ 
to  the  Cherokee  IjidianSy  to  perfect  all  existing  legal  claims 
charged  thereon  by  the  condition  contained  in  this  act  of 
cession,  Congress  will  hereafter  provide  by  law  for  per- 
fecting such  as  cannot  be  located  in  the  territory  aforesaid, 
out  of  the  lands  lying  west  or  south  of  the  before  described 
line." 

This  language  leaves  no  room  for  the  assumption  that 
the  title  to  the  lands  within  the  Cherokee  area  did  not  pass 
by  the  cession.  Indeed  the  paragraphs  just  quoted  seem 
clearly  to  recognize  the  right  of  Tennessee  ultimately  to 
authorize  the  location  of  warrants  and  to  perfect  titles  to 
lands  within  the  Indian  country. 

It  is  true  that  the  United  States  refused  to  assume  the 
expense  of  extinguishing  the  Indian  title,  which  responsi- 
bility she  had,  in  1802,  assumed  in  the  case  of  the  Static 
of  Georgia.  Later,  however,  the  burden  was  voluntarily 
assumed,  and  the  Indian  title  was  extinguished  at  the  ex- 
pense of  the  General  Government. 

The  United  States,  having  control  under  the  Constitu- 
tion of  the  Indian  tribes,  from  time  to  time  concluded 
treaties  with  the  Indians  by  which  their  boundaries  were 
gradually  narrowed,  and  finally  by  the  treaty  of  New 
Echota  the  Cherokees  relinquished  all  of  their  remaining 
lands  east  of  the  Mississippi  and  removed  to  the  lands 
prodded  for  them  west  of  the  Mississippi.  (7  Stat.  478 
et  seq.) 


288  Tennessee  Land  Titles. 

The  pertinent  language  of  the  treaty  is  as  follows : 

"  The  Cherokee  Ration  hereby  cede,  relinquish,  and  con- 
vey to  the  United  States  all  the  lands  owned,  claimed,  or 
possessed  by  them  east  of  the  Mississippi  River." 

Does  the  language  just  quoted  have  the  effect  to  vest  in 
the  United  States  the  fee  to  these  lands? 

The  solution  of  the  question  depends  upon  tlie  nature  of 
the  Indian  title  to  these  lands. 

The  Indian  title,  in  the  absence  of  treaty  stipulation  or 
congressional  grant,  is  not  in  any  sense  a  fee  simple  title 
and  bears  no  i-esemblance  to  the  tenures  known  to  the 
common  law. 

The  right  of  the  Indians  to  the  soil  is  based  on  their 
aboriginal  occupancy,  and  their  title  is  a  right  to  possession 
which  can  not  be  alienated  without  the  consent  of  the  sov- 
ereign authority.  The  underlying  fee  remains  in  the  State 
where  the  land  is  situated,  or  in  the  United  States  as  sue- 
cessor  to  the  rights  of  the  European  discoverers. 

It  has  always  been  the  policy  of  the  Government  to  re- 
spect Indian  rights  until  extinguished  by  treaty,  but  it  has 
never  been  assumed  that  the  Indian  title  prevented  the 
United  States  or  the  States  from  granting  the  underlying 
fee  to  lands  occupied  by  Indians,  subject  to  the  burden  of 
their  occupancy,  and  such  grants  may  be  made  without 
their  consent. 

It  follows  that  the  United  States  or  the  State  holding 
the  fee,  before  any  cession  is  made  by  the  Indians,  may 
convey  an  estate  in  fee  simple  in  Indian  lands  subject  to 
their  rights  of  occupancy.  {Fhtoher  v.  Peck^  6  Cranch, 
87, 141 ;  Johnson  \ .  Mcintosh^  8  Wheaton,  543,  583 ;  Chero- 
kee Nation  v.  Georgia^  5  Pet.  38 ;  Worcester  v.  Georgia^  6 
Pet.  515;  Mitchell  v.  V.  S.,  9  Pet.  711, 1^^-,  Clark  v.  Smith, 
13  Pet.  195,  200;  Lattimer  v.  Poteet,  14  Pet.  4,  14;  H olden 
V.  Joy,  17  Wall.  211 ;  Buttz  v.  Northern  Pac.  R.  R.,  119 
U.  S.  55,  56;  Comet  v.  Winton  (Tenn.)  2  Yerg.  143;  Blair 
V.  Pathkiller  (Tenn.)  2  Yerg.  407;  Jones  v.  Evans  (Tenn.) 
5  Yerg.  323,  334 ;  Strother  v.  Cathey,  5  N.  C.  162*  (3  Am. 
D.  683);  Doe  dem.  Eu-che-lah  v.  Welch^  10  N.  C.  (3 
Hawks)  155. 


The  Secretary  of  Ar/rtaultifre.  289 

The  North  Carolina  act  of  1783,  reserving  the  Cherokee 
area  to  the  Indians  and  forbidding  entries  thereon,  was 
nothing  moi-e  than  a  legislative  recognition  of  the  Indian 
right  of  occupancy  and  of  the  obligation  to  respect  it  until 
it  was  voluntarily  relinquished.  (Cf.  Lat timer  v.  Poteet^ 
14  Pet.  4,  14.) 

It  follows  that  the  underlying  fee  in  these  lands  passed 
to  the  United  States  by  the  cession  of  North  Carolina  in 
in  1789  and  from  the  United  States  to  Tennessee  by  the 
cession  of  1806,  and  that  the  treaty  of  New  Echota,  by 
which  the  Indians  relinquished  their  lands  to  the  United 
States,  had  the  effect  merely  of  relieving  these  lands  of  the 
burden  of  tlie  Indian  occupancy  and  vested  nothing  in  the 
General  Government. 

This  was  the  contemporaneous  construction  of  the  treaty 
by  all  the  parties  interested. 

The  United  States  have  never  asserted  title  to  these 
lands,  and  no  entries  have  been  made  on  them  under  Fed- 
eral laws. 

As  soon  as  the  Indian  titles  were  extinguished  by  the 
various  treaties  concluded  between  the  United  States  and 
the  Indians  the  States  of  North  Carolina,  Tennessee,  Geor- 
gia, and  South  Carolina,  within  whose  limits  the  Cherokee 
lands  lay,  passed  laws  under  which  the  lands  ceded  were 
entered  and  granted. 

Chapter  50  of  the  acts  of  Tennessee,  1819,  provides  for 
the  survey  of  *'the  lands  lately  acquired  by  treaty  from 
the  Cherokee  tribe  of  Indians  *  *  *  to  which  the  In- 
dian title  has  been  extinguished,"  and  provision  is  made 
for  the  sale  of  them  by  the  State.  (Whitney  Land  Laws, 
Tenn.  386.) 

Chapter  2  of  the  acts  of  1836,  Tennessee,  provides  "  that 
the  public  lands  of  the  State,  ceded  by  the  Cherokee  nation 
of  Indians  to  the  United  States  by  the  treaty  of  May  23, 
1836,  shall  constitute  a  surveyor's  district,"  and  provision 
is  made  foi-  the  survey  of  lands  therein  by  the  State  of 
Tennessee.  By  the  act  of  November  20,  1837,  chap.  2,  pro- 
vision was  made  for  the  sale  of  these  lands.  (Whitney 
Land  Laws,  Tenn.  436,  440.) 
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After  the  passage  of  these  acts  the  State  issued  granted 
covering  all  the  lands  within  the  Cherokee  country  and 
upon  them  the  title  to  the  property  of  the  people  of  sev- 
eral populous  counties  depends.  {Gillespie  v.  Cunning hafn^ 
2  Humph.  (Tenn.)  21;  Blair  v.  PathkiUer^  2  Yerg. 
(Tenn.)  407;  Henegar  v.  Seymour^  93  Tenn.  253,  254; 
Bealmear  v.  HtitchinSy  148  Fed.  645,  548.) 

I  am  therefore  of  opinion  that  the  State  of  Tennessee 
was  empowered  to  make  the  grants  in  question  and  that  a 
valid  title  may  be  deraigned  therefrom. 
Respectfully, 

J.  C.  McREYNOLDS. 

To  THE  Secretary  of  Agriculture. 


opinsrionsrs 

OF 

HON.  THOMAS  WATT  GREGORY,  OF  TEXAS. 

APPOINTBa)  AUGUST  20.  1914. 


CENSORSHIP  OF  RADIO  STATIONS. 

The  President  has  authority  to  maintain  a  Government  censorship  in 
radio  stations,  and  may,  through  the  Secretary  of  the  Navy  or  any 
other  appropriate  department,  close  down«  or  take  charge  of  and 
operate,  such  plants,  should  he  deem  it  necessary  in  securing 
obedience  to  his  proclamation  of  neutrality  of  August  5,  1914. 

Department  of  Justice, 

Septemher  16^  1914. 

Sib:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  September  12,  1914,  inclosing  copy  of  certain 
correspondence  with  the  Navy  Department  and  of  a  let- 
ter dated  September  9,  1914,  addressed  to  the  Secretary  of 
the  Navy  by  John  W.  Griggs,  as  president  of  the  Marconi 
Wireless  Telegraph  Co.  of  America.  I  have  also  received 
from  the  Navy  Department  a  letter  from  Mr.  Griggs  dated 
August  19,  1914. 

I  have  given  the  above  my  careful  consideration. 

On  August  5,  1914,  the  President  issued  an  Executive 
order  prohibiting  all  radio  stations  within  the  jurisdiction 
of  the  United  States  "  from  transmitting  or  receiving  for 
delivery  messages  of  an  unneutral  nature  and  from  in 
any  way  rendering  to  any  one  of  the  belligerents  any  un- 
neutral service  during  the  continuance  of  hostilities." 

The  President  directed  the  Secretary  of  the  Navy  to 
enforce  this  order,  delegating  to  him  the  requisite  author- 
ity. For  its  adequate  enforcement  it  was  deemed  neces- 
sary that  to  some  degree  a  Government  censorship  should 
be  established  in  radio  stations,  and  instructions  to  that 
end  were  issued  by  the  Secretary  of  the  Navy. 
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Apparently,  this  censorship  was  acquiesced  in  by  the 
Wireless  Co.  as  a  fair  solution  of  the  problem  involved. 

The  Marconi  Wireless  Telegraph  Co.  of  America  now 
complains  of  the  administration  of  the  censorship;  ques- 
tions the  right  of  the  Secretary  of  the  Navy  to  institute  it ; 
and  invites  argument  as  to  the  legality  of  the  right  as- 
serted. 

The  President  of  the  United  States  is  at  the  head  of 
one  of  the  three  great  coordinate  departments  of  the  Gov- 
ernment. He  is  Commander  in  Chief  of  the  Army  and  the 
Navy.  In  the  preservation  of  the  safety  and  integrity  of 
the  United  States  and  the  protection  of  its  responsibilities 
and  obligations  as  a  sovereignty,  his  powers  are  broad.  In 
the  words  of  Mr.  Justice  Miller  in  In  re  N eagle  (1890),  135 
U.  S.  64,  his  power  includes  the  enforcement  of  "the  rights, 
duties,  and  obligations  growing  out  of  the  Constitution 
itself,  our  international  relations,  and  all  the  protection 
implied  by  the  nature  of  the  Government  under  the  Con- 
stitution." 

If  the  President  is  of  the  opinion  that  the  relations  of 
this  country  with  foreign  nations  are,  or  are  likely  to  be, 
endangered  by  actions  deemed  by  him  inconsistent  with  a 
due  neutrality,  it  is  his  right  and  duty  to  protect  such 
relations ;  and  in  doing  so,  in  the  absence  of  any  statutory 
restriction,  he  may  act  through  such  executive  officer  or 
department  as  appears  best  adapted  to  effectuate  the  de- 
sired end.  The  act  of  such  executive  officer  or  depart- 
ment in  such  case  is  the  act  of  the  President;  a  denial  of 
the  officer's  authority  is  a  denial  of  the  President's  power. 

The  powers  above  outlined  are  not  novel;  they  have 
been  exercised  in  numerous  emergencies  by  Presidents  of 
the  United  States;  and,  whenever  their  exercise  has  been 
attacked  in  legal  proceedings,  their  validity  has,  with 
hardly  an  exception,  been  upheld  by  the  courts.  Such 
powers  intrusted  to  the  President  are  of  a  fundamental 
nature,  exerted  to  maintain  or  preserve  the  security  of 
the  Nation,  and  subject  to  that  high  responsibility  to 
which  the  Executive  is  held  by  the  American  people ;  they 
are  not  likely  to  l>e  abused,  and  not  without  the  gravest 
reasons  are  the  courts  likely  to  withhold  their  sanction. 
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The  act  of  August  13,  1912  (37  Stat.  302),  known  as 
the  radio  act,  prorides  additional  authority  for  the  use 
or  control  of  any  radio  station  by  any  department  of  the 
Government  in  time  of  war,  or  public  peril  or  disaster. 

It  is  unnecessary  to  comment  on  the  perils  of  the  present 
international  situation,  and  it  is  easy  to  see  that  an  agency 
such  as  the  wireless  stations  along  our  coast  is  capable  of 
creating  international  complications  of  the  gravest  char- 
acter. Their  use  is  novel ;  their  possibilities  are  extraordi- 
nary ;  and  the  ease  with  which  belligerents  can  be  instantly 
notified  of  the  movement  of  vessels  and  given  other  im- 
portant information  is  perfectly  apparent. 

The  system  of  censorship  heretofore  adopted  seems  rea- 
sonable and  a  fair  solution  of  a  critical  situation.  It  inter- 
fers  but  slightly  with  the  operation  of  the  plant,  and  the 
Marconi  Co.  should  cheerfully  bear  with  this  inconvenience 
in  recognition  of  its  own  interest  in  the  general  welfare. 

In  case  it  becomes  inadvisable  for  any  reason  to  continue 
the  censorship,  I  do  not  hesitate,  in  view  of  the  extraordi- 
nary conditions  existing,  to  advise  that  the  President, 
through  the  Secretary  of  the  Navy  or  any  other  appro- 
priate department,  close  down,  or  take  charge  of  and 
operate,  the  plant  in  question,  should  he  deem  it  necessary 
in  securing  obedience  to  his  proclamation  of  neutrality. 
Respectfully, 

^  c  a  T.  W.  GREGORY. 

To  THE  Secretary  of  State. 


ANNUAL  KEPORT  OF  THE  COMMISSIONER  OF  EDUCATION- 
FURNISHING   COPY   TO   PUBLIC   PRINTER. 

The  annual  report  of  the  Commissioner  of  Mucation  required  by 
section  518  of  the  Revised  Statutes  is  not  within  the  ojwration  of 
section  7  of  the  sundry  civil  appropriation  act  of  Auj^ust  1,  1914 
(38  Stat.  680),  which  limits  the  time  within  which  heads  of  execu- 
tive departments  or  other  branches  of  the  public  service  shall 
furnish  copies  of  their  annual  reports  and  accompanying:  docu- 
ments to  the  Public  Printer. 

Department  of  Justice, 

Septemher  21^  1914. 

Sir  :  I  have  the  honor  to  acknowledge  your  letter  of  the 

28th  ultimo,  wherein  you  request  my  opinion  as  to  whether 


294      Report  of  the  Commissioner  of  Education. 

■ 

the  annual  report  required  by  section  518,  Revised  Statutes, 
to  be  furnished  Congress  by  the  Commissioner  of  Educa- 
tion is  within  the  operation  of  section  9  of  the  act  of  Con- 
gress of  August  1, 1914  (38  Stat.  680) ,  (making  appropria- 
tions for  the  sundry  civil  expenses,  etc.),  reading: 

"Sec.  9.  Appropriations  herein  for  printing  and  bind- 
ing shall  not  be  used  for  any  annual  report  or  the  accom- 
panying documents  unless  the  head  of  each  executive 
department,  or  other  branch  of  the  public  service,  or  the 
Commissioners  of  the  District  of  Columbia  making  such 
a  report  shall  furnish  copy  to  the  Public  Printer  in  the 
following  manner :  Copies  of  the  documents  accompanying 
such  annual  reports  on  or  before  the  fifteenth  day  of  Octo- 
ber of  each  year ;  copies  of  the  annual  reports  on  or  before 
the  fifteenth  day  of  November  of  each  year;  and  complete 
revised  proofs  of  the  accompanying  documents  and  the 
annual  reports  on  the  tenth  and  twentieth  days  of  Novem- 
ber of  each  year,  respectively.  The  provisions  of  this  section 
shall  not  apply  to  the  annual  reports  of  the  Smithsonian 
Institution." 

You  quoted  the  above  section  incorrectly.  It  is  cor- 
rectly quoted  here. 

I  am  of  the  opinion  that  it  is  not,  and  for  these  reasons: 

1.  The  words  "the  head  of  each"  modify  not  only 
"executive  department"  but  also  "other  branch  of  the 
public  service."  So  paraphrased,  the  clause  to  be  inter- 
preted would  read: 

"  *  *  *  unless  the  head  of  each  executive  depart- 
ment, or  the  head  of  each  other  branch  of  the  public 
service,    *     *     * "  etc. 

The  Bureau  of  Education  to  which  the  commissioner 
belongs  is  itself  a  part  of,  or  within  an  executive  depart- 
ment, viz,  the  Department  of  the  Interior.  (Sec.  516,  Rev. 
Stats.).  The  Secretary  is  the  head  of  every  bureau  in  his 
department.  The  force  of  the  section  being  limited  to  the 
heads  only,  his  report  only,  and  not  that  of  a  subordinate 
bureau,  is  reached  by  the  section. 

2.  The  word  "  other  "  in  the  clause  is  used  in  the  sense 
of  "  different  from  those  which  have  been  specified,"  i.  e., 
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to  express  a  difference.  {Hyatt  y.  Allen^  54  Cal.  353; 
Diamond  Match  Co.  v.  Ontonagon,  188  U.  S.  82,  92.) 
Thus  paraphrasing  it  the  clause  would  read : 

"*  *  ^  unless  the  head  of  each  executive  depart- 
ment, or  the  head  of  each  branch  of  the  public  service 
different  from  those  branches  which  have  been  specified, 
•     *     *'^etc. 

The  Bureau  of  Education  is  a  branch  of  the  public 
service,  but  being  a  branch  or  bureau  within  the  Depart- 
ment of  the  Interior  it  can  not  be  a  branch  different  from 
the  Interior  Department.  In  United  States  v.  Germaine 
(99  U.  S.  508-511)  the  court  said: 

"  The  association  of  the  words  *  heads  of  departments ' 
with  the  President  and  the  courts  of  law  strongly  implies 
that  something  different  is  meant  from  the  inferior  com- 
missioners and  bureau  officers,  who  are  themselves  the  mere 
aids  and  subordinates  of  the  heads  of  the  departments.'^ 

The  specific  exception  in  the  final  clause  (Smithsonian 
Institution)  represents  a  branch  of  the  public  service  not 
related  to  any  executive  department. 

This  conclusion  is  not  affected  by  the  fact  that  as  sec- 
tion 9  was  originally  introduced  it,  in  terms,  purported  to 
amend  section  196,  Revised  Statutes,  and  was  recast  in 
its  present  form  on  account  of  the  point  of  order  made  in 
the  House.  (Cong.  Rec,  p.  12070.)  Section  196  was  en- 
acted in  1864  and  is  limited  to  '^  heads  of  executive  depart- 
ments," while  section  518  was  not  enacted  until  1867,  so 
that  the  latter  was  never  affected  by  the  former. 

Section  9  accords  with  the  debates,  wherein  the  Member 
having  the  bill  in  charge  explained  the  section  as  follows : 

"The  purpose  is  to  enable  Members  of  Congress  to 
obtain  copies  of  annual  reports  of  the  various  heads  of 
departments  some  time  before  the  adjournment  of  Con- 
gress."    (Cong.  Rec.  p.  12069.     See  also  p.  12070.) 

I  note  your  statement  as  to  the  matter  contained  in  the 
report  of  the  commissioner,  and  the  practical  impossi- 
bility of  assembling  the  data  within  the  time  prescribed 
by  section  9,  and  the  further  fact  that  the  commissioner 
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makes  an  independent  bureau  statement  annually  to  his 
department  head,  which  appears  in  the  annual  report  of 
the  Secretary.  In  view  of  the  conclusion  I  reach,  it  is  not 
necessary  to  consider  what  effect,  if  any,  these  features 
would  have. 

The  two  printed  volumes  of  the  commissioner's  report 
for  1913  are  returned  herewith. 
Respectfully, 

T.  W.  GREGORY. 

To  the  Secretary  of  the  Interior. 


ANNUAL   REPORT   OF   COMMISSIONER   OF  PATENTS— FUR- 
NISHING COPY  TO   PITBLIC  PRINTER. 

The  nnnunl  report  of  the  Commissioner  of  Patents  required  by 
section  494  of  the  Revised  Statutes  is  not  within  the  operation  of 
section  9  of  the  sundry  civil  appropriation  act  of  August  1,  1914 
(38  Stat.  680),  relating  to  the  time  within  which  the  annual 
reports  and  accompanying  documents  of  the  heads  of  executive 
departments  and  other  branches  of  the  public  service  shall  be 
furnished  to  the  Public  Printer. 

Department  of  Justice, 

September  21^  1914. 

Sir  :  I  have  the  honor  to  acknowledge  your  letter  of  the 
3d  instant  wherein  you  ask  my  opinion  as  to  whether  the 
annual  report  required  by  section  494,  Revised  Statutes, 
reading — 

"  Sec.  494.  The  Commissioner  of  Patents  shall  lav  before 
Congress,  in  the  month  of  January,  annually,  a  report, 
giving  a  detailed  statement  of  all  moneys  received  for 
patents,  for  copies  of  records  or  drawings,  or  from  any 
other  source  whatever ;  a  detailed  statement  of  all  expendi- 
tures for  contingent  and  miscellaneous  expenses;  a  list  of 
all  patents  which  were  granted  during  the  preceding  year, 
designating  under  proper  heads  the  subjects  of  said  pat- 
ents; an  alphabetical  list  of  all  the  patentees,  with  their 
places  of  residence;  a  list  of  all  patents  which  have  been 
extended  during  the  year;  and  such  other  information  of 
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the  condition  of  the  Patent  Office  as  may  be  useful  to  Con- 
gress or  the  public.'' 

is  within  the  operation  of  section  9  of  the  act  of  Congress 
of  August  1,  1914  (38  Stat.  680),  (making  appropriations 
for  the  sundry  civil  expenses,  etc.)  reading — 

"Sec.  9.  Appropriations  herein  for  printing  and  bind- 
ing shall  not  be  used  for  an  annual  report  or  the  accom- 
panying documents  unless  the  head  of  each  executive  de- 
pailment,  or  other  branch  of  the  public  service,  or  the 
Commissioners  of  the  District  of  Columbia,  making  such 
i»  report  shall  furnish  copy  to  the  Public  Printer  in  the 
following  manner :  Copies  of  the  documents  accompanying 
such  annual  reports  on  or  before  the  fifteenth  day  of  October 
of  each  year ;  copies  of  the  annual  reports  on  or  before  the 
fifteenth  day  of  November  of  each  year;  and  complete 
revised  proofs  of  the  accompanying  documents  and  the 
annual  reports  on  the  tenth  and  twentieth  days  of  Novem- 
ber of  each  year,  respectively.  The  provisions  of  this  sec- 
tion shall  not  apply  to  the  annual  reports  of  the  Smith- 
sonian Institution.'' 

You  quoted  the  above  section  incorrectly.  It  is  correctly 
quoted  here. 

I  am  of  the  opinion  that  it  is  not.  The  reasons  for  this 
view  are  fully  set  forth  in  my  communication  to  you 
under  date  of  September  21,  1914,  involving  the  report 
of  the  Commissioner  of  Education,  within  the  Interior 
Department,  and  those  reasons  will  not  be  repeated  here. 

In  addition,  it  may  be  said  that  section  494,  Revised 
Statutes,  calls  for  a  report  that  must  cover  the  preceding 
calendar  year,  and  can  only  be  made  in  January,  or  at  some 
later  date  following  the  expiration  of  the  calendar  year; 
and  the  purpose  of  section  9  was  not  to  postpone  the  mak- 
ing of  reports  but  rather  to  expedite  them  and  was,  in  my 
opinion,  limited  to  those  classes  of  reports  which  hitherto 
had  been,  and,  therefore,  could  be  assembled  so  as  to  meet 
the  requirements  of  section  9. 
Respectfully, 

T.  W.  GREGORY. 

To  THE  Secretary  of  the  Interior. 
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ELIGIBILITY  OP   RETIRED  NAVAL  OFFICER  TO  APPOINT- 
MENT AS  COMMERCIAL  ATTACH^. 

A  retired  naval  officer  whose  compensation  as  such  amounts  to  $2,500 
per  annum  is  Ineligible  to  appointment  as  a  commercial  attach^ 
under  the  provisions  of  the  act  of  July  16,  1914  (38  Stat.  600), 
making  appropriations  for  the  legislative,  executive,  and  judicial 
expenses  of  the  Government. 

Department  of  Justice, 

September  26^  1914. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  September  the  23d,  in  which  you  ask  my 
opinion  as  to  whether  or  not  a  retired  naval  officer  "is 
eligible  to  appointment  as  a  commercial  attache,  under 
the  provisions  of  the  act  of  Congress  entitled,  ^An  act 
making  appropriations  for  the  legislative,  executive,  and 
judicial  expenses  of  the  Government  for  the  fiscal  year 
ending  June  30,  1915,  and  for  other  purposes,'  approved 
July  16,  1914  (38  Stat.  500),  notwithstanding  the  act  of 
July  31, 1894,  section  2.     (28  Stat.  205.)" 

The  pertinent  part  of  section  2  of  the  act  of  July  31, 
1894,  is  as  follows:  ' 

"No  person  who  holds  an  office  the  salary  or  annual 
compensation  attached  to  which  amounts  to  the  sum  of 
two  thousand  five  hundred  dollars  shall  be  appointed  to 
or  hold  any  other  office  to  which  compensation  is  attached 
unless  specially  heretofore  or  hereafter  specially  axithor- 
ized  thereto  by  law;  but  this  shall  not  apply  to  retired 
officers  of  the  Army  or  Navy  whenever  they  may  be  elected 
to  public  office  or  whenever  the  President  shall  appoint 
them  to  office  by  and  with  the  advice  and  consent  of  the 
Senate." 

The  statute  creating  the  position  of  commercial  attach^ 
provides: 

"  Commercial  attaches,  Department  of  Commerce : — ^For 
commercial  attaches,  to  be  appointed  by  the  Secretary  of 
Commerce,  after  examination  to  be  held  under  his  direc- 
tion to  determine  their  competency,  and  to  be  accredited 
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through  the  State  Department,  whose  duties  shall  be  to 
investigate  and  report  upon  such  conditions  in  the  manu- 
facturing industries  and  trade  of  foreign  countries  as  may 
be  of  interest  to  the  United  States;  and  for  one  clerk  to 
each  of  said  commercial  attaches  to  be  paid  a  salary  not 
to  exceed  $1,500  each;  and  for  necessary  traveling  and 
subsistence  expenses,  rent,  purchase  of  reports,  travel  to 
and  from  the  United  States,  and  all  other  necessary  ex- 
penses not  included  in  the  foregoing;  such  commercial 
attaches  shall  serve  directly  under  the  Secretary  of  Com- 
merce and  shall  report  directly  to  him,  $100,000." 

I  understand  from  your  letter,  and  therefore  assume,  the 
facts  are  as  follows: 

A  naval  officer,  retired  from  active  service  but  not  "wholly 
retired  from  the  service,"  receiving  from  the  Grovemment 
more  than  $2,500  a  year,  desires  to  be  appointed  commer- 
cial attach^.  He  has  not  been  specially  authorized  by  law 
to  accept  such  position,  but  has  satisfactorily  passed  the 
required  examination  and  will  be  appointed  unless  pro- 
hibited by  law.  Commercial  attaches  constitute  a  class  of 
functionaries  who  receive  salaries  ranging  from  $4,000  to 
$5,000  per  annum.  Their  duties  are  to  investigate  and 
report  on  such  conditions  in  the  manufacturing  industries 
as  thfiTf/  may  deem  of  interest  to  the  United  States  and  to 
investigate  commercial  questions  with  a  view  to  increasing 
the  foreign  commerce  of  the  United  States  with  the  coun- 
tries to  which  they  are  accredited.  Their  function  is  not 
to  make  particular  and  designated  investigations  and  re- 
ports, [the  completion  of  which  will  terminate  their  em- 
ployment, but,  as  a  continuing  occupation,  to  make  investi- 
gations and  render  reports  when  and  as  occasion,  in  their 
opinion,  may  demand.  The  position  and  duties  to  be  per- 
formed do  not  cease  with  the  termination  of  the  incum- 
bent's employment,  but  continue  and  pass  to  his  successor. 

A  retired  naval  officer  is,  within  the  meaning  of  the 
statute  providing  against  dualism  in  office,  an  officer  of  the 
United  States.     {United  States  v.  Tyler,  105  U.  S.  244; 


300  Appointment  as  CorrnnerdaL  Attache, 

29  Op.  397.)  The  language  of  the  statute  manifests  the 
intention  of  Congress  to  make  it  applicable  to  retired 
naval  officers,  since  it  provides  that  such  officials  may  hold 
certain  designated  offices  and  consequently  by  implication 
excludes  them  from  all  other  offices  to  which  compensa- 
tion is  attached. 

It  only  remains,  therefore,  to  determine  whether  or  not 
the  position  of  commercial  attach^  is  also  an  office  in  the 
sense  in  which  the  term  is  used  in  said  statute.  The  Su- 
preme Court  of  the  United  States  have  defined  the  term 
as  follows: 

"  An  office  is  a  public  station,  or  employment,  conferred 
by  the  appointment  of  government.  The  term  embraces 
the  ideas  of  tenure,  duration,  emolument  and  duties." 
{United  States  v.  Hartwell,  6  Wall,  385,  393.) 

The  position  of  commercial  attach^  is  one  that  embraces 
the  ideas  of  tenure,  duration,  emolument,  and  duties.    The  * 
duties  are  continuing  and  permanent  and  not  occasional  or 
temporary. 

The  definition  given  the  word  "  office "  by  the  Supreme 
Court,  therefore,  includes  the  position  of  commercial  at- 
tache. Such  position  also  falls  within  the  strict  defini- 
tion of  a  constitutional  office,  since  the  appointment  is 
made  by  the  head  of  a  department  pursuant  to  an  enact- 
ment of  Congress,  thereby  conforming  to  section  2  of 
article  2  of  the  Constitution.  {United  States  v.  Mouat^ 
124  U.  S.  303,  307.) 

In  my  opinion,  therefore,  a  commercial  attache,  per- 
forming the  functions  above  described,  is  an  officer  with- 
in the  meaning  of  said  statute,  and  the  retired  naval  offi- 
cer herein  referred  to  can  not  be  legally  appointed  to  and 
hold  such  office  while  retaining  his  position  and  compen- 
sation as  such  naval  officer. 
EespectfuUy, 

T.  W.  GREGORY. 
To  THE  Secretary  of  Com3ierce. 
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CONTRACTS— WAIVER  OF  PERFORMANCE— INCREASED 

PRICE  OF  SUPPLIES. 

The  Secretary  of  the  Treasury  has  no  authority  to  relieve  a  con- 
tractor from  the  performance  of  his  contract  to  furnish  supplies 
to  the  Government,  because  of  the  increased  price  thereof  incident 
to  the  European  war. 

Department  of  Justice, 

October  22,  19U. 

Sir:  I  have  the  honor  to  acknowledge  your  personally 
signed  letter  of  the  13th,  wherein  you  submit  a  question 
"of  law  which  has  actually  arisen  in  the  administration 
of  this  department  as  to  whether  the  Secretary  of  the 
Treasury  has  authority  under  the  law  to  relieve  the  com- 
pany from  further  performance  of  contract." 

Your  assistant  asked  whether  any  relief  may  be  granted 
"the  company."  To  have  answered  the  latter  question 
would  have  given  advice  as  to  the  private  rights  of  "  the 
company  "  which  I  am  by  law,  expressly  prohibited  from 
doing.  (20  Op.  500;  28  Op.  534.)  You  will  pardon  my 
calling  attention  to  the  fact  that  the  question  you  now  sub- 
mit is  an  altogether  different  one  from  that  propounded  by 
your  subordinate. 

I  assume  from  your  language  that  your  department  has 
determined  to  relieve  the  company  from  further  perform- 
ance of  the  contract  in  case  it  has  the  necessary  authority, 
and  I  act  upon  this  assumption  in  rendering  this  opinion. 

Your  inquiry  relates  to  your  power  as  Secretary  to  act 
as  indicated.  Your  letter,  as  well  as  that  of  the  Assistant 
Secretary,  approved  by  you,  characterizes  the  transaction 
with  Miller,  Claggett  &  Co.  as  a  "contract,"  though  the 
attached  petition  from  Miller,  Claggett  &  Co.  emphasizes 
the  fact  that  they  did  not  sign  the  "  contract "  or  bond  ten- 
dered them  for  execution.  No  copies  of  the  advertise- 
ments or  proposals  or  acceptance  are  furnished.  If  the 
arrangement  was  one  within  the  operation  of  the  act  of 
June  2,  1862  (12  Stat.  411 ;  sees.  512,  513,  3744  to  3747, 
Rev.  Stat.),  a  signed  written  contract  would  be  essential; 
and  for  want  thereof  no  binding  obligation  would  have 
been  assumed  by  Miller,  Claggett  &  Co.  {Clark  v.  United 
States,  95  U.  S.  539,  542 ;  S.  B.  Iron  Co.  v.  United  States, 

Note, — ^The  opinion  of  Oct.  14,  1014,  was  temiwrarily  withheld  from 
publication  and  later  released.     /See  p.  344. 
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118  U-  S.  37,  40,  42 ;  Monroe  v.  Urdted  States,  184  U.  S- 
524,  527  et  seq.;  St,  Louis  Hay  Co.  v.  United  States,  191 
U.  S.  159, 163.) 

Ordinarily,  an  acceptance  of  a  bid  made  pursuant  to 
proposals  would  create  a  binding  contract,  even  though  a 
formal  contract  was  to  be  later  signed.  {Equitable  Ins. 
Co.  V.  Heame,  20  Wall.  494-496 ;  Garfielde  v.  United  States, 
93  U.  S.  242,  246;  Harvey  v.  United  States,  105  U.  S.  671, 
688.)  But  the  language  of  the  advertisement  or  bid  or 
acceptance  might  qualify  the  foregoing  result,  as  for  ex- 
ample, if  the  latter  provided  that  neither  party  should  be 
boimd  until  formal  contract  and  bond  were  executed. 

I  assume  in  the  instant  case  that  despite  the  nonexecu- 
tion  of  contract  and  bond  an  agreement  was  consummated 
by  the  acceptance  of  the  proposal  to  furnish  supplies. 

1.  The  petition  for  relief  is  based  on  the  increase  of 
price  of  contract  supplies,  caused  by  the  European  war 
since  the  acceptance  of  the  proposal.  It  is  not  pretended 
that  the  supplies  can  not  be  furnished  at  some  price ;  and, 
of  course,  it  is  not  claimed  that  this  Government  was  in 
any  way  responsible  for  the  war  and  resultant  increase  in 
price. 

If  the  firm  in  question  has  made  a  contract,  it  is  obli- 
gated  to  perform  it  if  performance  be  physically  p(^ible, 
(4  Encly.  of  United  States  Supreme  Court  Reports 
385-6-7,  and  cases  cited.)  Of  the  grounds  here  urged  for 
suspension  or  release  of  liability,  the  court  in  Smooths  case, 
15  Wall.  36,  45,  said:  \' 

"There  is  a  *  *  *  constant  and  ever-recurring 
attempt  to  apply  to  contracts  made  by  the  Government 
and  to  give  to  its  action  under  such  contracts,  a  construc- 
tion and  an  effect  quite  different  from  those  which  courts 
*  *  *  are  accustomed  to  apply  to  contracts  between 
individuals.  There  arises  *  *  *  a  sense  of  the  power 
and  resources  of  this  great  Government,  prompting  ap- 
peals to  its  magnanimity  and  generosity,  etc.  These  are 
addressed  in  vain  to  this  court.  Their  proper  theater  is 
the  Halls  of  Congress,  etc.  *  *  *  contracts  to  ^  which 
the  United  States  is  a  party  in  the  same  sense  in  which  an 
individual  might  be,  and  to  which  the  ordinary  principles 
of  contracts  mitst  and  should  apply.    *    *    * 
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"As  between  individuals,  the  impossibility  which  re- 
leases a  man  from  the  obligation  to  perform  his  contract 
must  be  a  real  impossibility  and  not  a  mere  inconvenience. 

(46.)" 

The  existing  hardship  gives  no  rights  then,  to  the  con- 
tractor to  void  the  obligation  of  his  contract. 

2.  No  executive  officer  of  the  United  States  has  power  to 
suspend,  rescind,  or  relieve  from  the  obligation  of  a  valid 
contract  when  either  would  be  detrimental  to  the  United 
States.  (8  Compt.  Dec.  106.)  This  is  true,  however 
burdensome  performance  may  be — especially  where  the 
added  burden  is  not  caused  by  the  United  States.  In  all 
such  cases  relief  must  be  sought  of  Congress.  Of  all 
branches  of  Government,  that  body  (done  has  power  to 
recognize  a  moral  claim  for  relief.  It  acts  under  the 
"debt-paying"  power.  {United  States  v.  Corliss  Steam, 
Engine  Co.y  91  U.  S.  321 ;  Vrdted  States  v.  Realty  Co.^  168 
U.  S.  427;  Smooths  case,  15  Wall.  36,  46.) 

The  "Glove  case,"  28  Op.  124,  was  confessedly  a 
"doubtful  case,"  and  is  distinguished  in  that  the  Gov- 
ernment had,  hy  its  own  act,  increased  the  cost  of  mate- 
rials to  the  contractor.  (Dermott  v.  Jones,  2  Wall.  1,  9.) 
Otherwise  it  could  secure  supplies  for  nothing,  by  mak- 
ing i%&  revenue  from  the  tax  equal  to  the  contract  price 
of  supplies  taxed.  In  the  Snyder  case  (12  Op.  112),  a 
privilege  to  terminate  for  delay  had  accrued.  No  damage 
had  ensued  from  the  delay;  and  the  contractor  desired  to 
finish  the  contract.  Held,  the  executive  officer  could  waive 
the  forfeiture  and  permit  the  contractor  to  finish,  2  Op. 
485  is  not  in  point. 

I  can  not  believe  any  court  would  lodge  so  large  a 
power  in  an  executive  department  without  express  declara- 
tion of  Congress.  And  even  against  such  declaration 
would  remain  the  question  whether  its  "debt-paying" 
power  is  not  exclusive  and  nondelegable.  No  attempt  to 
delegate  having  hitherto  been  made,  any  contractor,  bur- 
dened by  war  conditions,  must  fulfill  his  contract  and  seek 
relief  from  Congress. 

EespectfuUv, 

T.  W.  GREGORY. 

To  THE  Secretary  of  the  Treasury. 
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FEDERAL  RESERVE  BANKS. 

That  portion  of  section  15  of  the  Federal  reserve  act  of  December  23, 
1913  (38  Stat.  265),  reading:  "No  public  funds  of  the  ♦  •  ♦ 
postal  savings  ♦  ♦  ♦  shall  be  deposited,  in  the  continental 
United  States,  in  any  bank  not  belonging  to  the  system  established 
by  this  act,"  does  not  take  effect  until  after  a  reserve  bank  has 
been  authorized  by  the  comptroller  to  "  commence  business  "  In  the 
district  and  the  Secretary  "shall  have  officially  announced"  its 
establishment. 

Funds  of  the  postal  savings  on  deposit  elsewhere  at  the  time  that 
the  above  clause  becomes  operative,  need  not  be  then  transferred 
to,  and  redeposited  in,  a  member  or  reserve  bank. 

Department  of  Justice, 

November  7,  19H. 

Sir:  I  have  the  honor  to  acknowledge  and  answer  your 
letter  of  September  26,  1914,  wherein  you  ask:  (1)  When 
that  portion  of  section  15  of  the  Federal  reserve  act  of 
December  23,  1913  (38  Stat.  265),  reading:  "No  public 
funds,  of  the  *  *  *  pastal  savings  *  *  *  shaU  he 
deposited^  in  the  continental  United  States,  in  any  bank 
not  belonging  to  the  system  established  by  this  act^^^  takes 
effect;  and  (2)  whether  funds  of  the  postal  savings  on 
deposit  elsewhere  at  the  time  that  the  above  clause  becomes 
operative,  must  be  then  transferred  to,  and  redeposited  in, 
a  reserve  or  member  bank. 

To  your  first  qvsstion  I  answer: 

Not  until  after  a  reserve  bank  has  been  authorized  by 
the  comptroller  to  "commence  business"  in  the  district 
(sec.  4)  and  the  Secretary  "shall  have  officially  an- 
nounced" its  establishment.  (Sec.  19.)  My  reasons  for 
so  answering  are: 

Receiving  deposits  is  transacting  business,  and  so  the 
reserve  bank  could  not  receive  them  until  so  authorized  to 
commence  business.  A  bank  may  become  a  subscribing 
member  either  before  or  after  the  organization  of  its  dis- 
trict reserve  bank  (definition  of  "  member  bank,"  sees.  1, 
9,  19). 

But  the  clause  of  section  15  in  question  does  not  read: 
"  In  any  bank  except  reserve  banks  authorized  to  do  busi- 
ness, or  member  banks,"  but  rather  "  in  any  bank  not  be- 
longing to  the  system  established  by  this  act."  And  the 
s\'stem  is  first  established  in  any  district  when,  pursuant 
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to  section  19,  "the  Secretary  of  the  Treasury  shall  hai'e 
oifici(dly  announced^  in  such  manner  as  he  may  elect,  the 
establishment  of  a  Federal  reserve  bank  in  any  district,'*'* 

And,  of  course,  a  bank  can  not  be  said  to  belong  to  the 
system  established  until  a  system  has  been  in  fact  estab- 
lished. Then,  and  not  until  then,  does  the  prohibition  in 
question  become  operative.  The  view  here  expressed  ac- 
cords with  the  administrative  ruling  of  the  Treasury  De- 
partment. (Letter  of  Secretary  McAdoo  to  Hine,  presi- 
dent of  the  New  York  Clearing  House  Association,  dated 
June  11, 1914.) 

To  your  second  question  I  answer  "  No,"  and  for  these 
reasons : 

The  present  section  15  was  altered  to  its  present  form 
by  the  Senate  committee.  To  understand  the  changes,  we 
may  adopt  the  reprint  in  the  report  of  that  committee, 
wherein  is  shown  the  original  draft,  with  indications  by 
parentheses  of  the  portions  struck  out  and  by  imderscoring 
of  the  matter  inserted,  as  follows : 

"  GOVERNMENT  DEPOSrTS. 

"  Sec.  16.  (That  all)  the  monies  (now)  held  in  the  gen- 
eral fund  of  the  Treasury,  except  the  five  per  centum  fund 
for  the  redemption  of  outstanding  national-bank  notes, 
and  the  funds  provided  in  this  act  for  the  redemption  of 
Federal  reserve  notes  (shall)  m^y,  upon  the  direction  of 
the  Secretary  of  the  Treasury,  (within  twelve  months  after 
the  passage  of  this  act)  be  deposited  in  Federal  reserve 
banks,  which  banks  (shall),  when  required  by  the  Secre- 
tary of  the  Treasury  shall  act  as  fiscal  agents  of  the  United 
States;  and  (thereafter)  the  revenues  of  the  Government, 
or  any  part  thereof  (shall)  may  be  (regularly)  deposited 
in  such  banks,  and  disbursements  (shall)  m/iy  be  made  by 
checks  drawn  against  such  deposits. 

"/V^  public  funds  of  the  Philippine  Islands^  or  of  the 
postal  savings^  or  any  GovemTnent  funds^  shall  be  depos- 
ited in  the  continental  United  States  in  any  bank  not  be- 
longing to  the  system  established  by  this  act/  provided^ 
however^  That  nothing  in  this  act  shall  be  construed  to 
deny  the  right  of  the  Secretary  of  the  Treasury  to  use 
member  banks  as  depositaries. 
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*'(The  Secretary  of  the  Treasury  shall,  subject  to  the 
approval  of  the  Federal  Reserve  Board,  from  time  to  time, 
apportion  the  funds  of  the  Government  among  said  Fed- 
eral reserve  banks,  distributing  them,  as  far  as  practicable, 
equitably  between  the  different  sections,  and  may,  at  their 
joint  discretion,  charge  interest  thereon,  and  fix  from 
month  to  month,  a  rate  which  shall  be  regularly  paid  by 
the  reserve  bank  holding  such  deposits ;  Provided :  That  no 
Federal  reserve  bank  shall  pay  interest  upon  any  deposits 
except  those  of  the  United  States. 

"(No  Federal  reserve  bank  shall  receive  or  credit  de- 
I)osits  except  from  the  Government  of  the  United  States, 
its  own  member  banks,  and,  to  the  extent  permitted  by  this 
act,  from  other  Federal  reserve  banks.  All  domestic  trans- 
actions of  the  Federal  reserve  banks  involving  loans  made 
by  such  banks,  rediscount  operations  or  the  creation  of 
deposit  accounts,  shall  be  confined  to  the  Government  and 
the  depositing  and  Federal  reserve  banks,  with  the  excep- 
tion of  the  purchase  or  sale  of  Government  or  State  securi- 
ties, or  of  gold  coin  or  bullion)".  (Senate  committee  Re- 
port No.  133,  pt.  2,  pp.  51-52,  63d  Cong.,  1st  sess.). 

In  passing,  it  may  be  noted — though  the  matter  is  en- 
tirely immaterial — ^that  the  report  was  in  error  in  itali- 
cizing the  word  "  monies  "  in  the  first  line  of  the  section, 
since  this  word  appeared  in  the  original  and  in  every  suc- 
ceeding draft  of  the  measure.  (S.  Doc.  No.  212,  63d  Cong., 
1st  sess.,  p.  62.) 

Of  the  section  as  it  stood  before  their  change,  the  com- 
mittee (Rep.,  p.  5)  said: 

"  The  Government  of  the  United  States  was  required  ab- 
solutely to  deposit  all  of  its  general  funds  with  the  national 
reserve  association,  and  its  branches,  after  the  organization 
of  the  association,  and  thereafter  all  receipts  of  the  Gov- 
ernment except  its  trust  funds." 

Wliile  of  the  purpose  of  the  change  it  said  (Rep.,  pp. 
26-27) : 

"  It  has  been  deemed  of  the  highest  importance  to  main- 
tain the  Independent  Treasury  of  the  United  States,  and 
71  at  compel  the  Secretary  of  the  Treasury  to  deposit  every 
dollar  of  the  public  funds  in  the  Federal  reserve  banks, 
hvt  to  provide  that  he  may  do  so,  *  *  *  The  Govern- 
ment of  the  United  States  can  advantageously  to  the  banks 
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and  to  itself,  place  with  the  Federal  reserve  banks  $150,- 
000,000,  or  even  a  larger  sum,  hut  the  process  of  collecting 
the  revenue^  through  revenue  collectors  scattered  through- 
out the  Nation^  making  local  deposits^  and  the  right  of  the 
Treajsury  Department  to  make  disbursements  in  every  part 
of  the  courUry^  through  its  numerous  disbursing  officers^ 
makes  it  highly  necessary  to  maintain  the  independence  of 
the  Treasury.  We  have  therefore  thought  it  proper  to 
change  the  provision  of  section  16  in  such  a  way  as  to 
accomplish  this  object  (p.  46)." 

The  section  in  its  original  form,  with  a  purpose  of  de- 
stroying the  "  Independent  Treasury,"  compelled  a  trans- 
fer of  all  funds  on  hand — ^to  be  wholly  accomplished  within 
12  months  from  the  passage  of  the  act.  That  period  was 
altered  to  avoid  the  shock  of  a  sudden  transfer  of  all 
existing  public  deposits.  (H.  Bept.  No.  69,  p.  53,  63d 
Cong.,  1st  sess.)  The  change  as  to  all  funds  under  his 
control  left  it  wholly  optional  with  the  Secretary  whether 
he  should  ever  transfer.  Manifestly  there  was  no  purpose 
of  expediting  the  transfer. 

The  policy  observed  as  to  funds  imder  control  of  the 
Secretary  of  the  Treasury  was  meant  to  be  applied  also 
to  the  funds  of  the  postal  savings,  which  are  under  the 
control  of  the  Postmaster  General.  The  committee  had 
no  thought  of  distinguishing  between  funds.  Theirs  was 
a  general  policy  to  preserve  an  "Independent  Treasury," 
not  to  strengthen  the  claim  of  system  banks  to  the  use  of 
the  funds. 

The  words  "  shall  be  deposited,"  as  used  in  the  original 

draft,  could  only  mean  an  afcmative  act  of  future  deposit. 

I  must  assume  they  were  used  with  like  meaning  in  the 

committee's  amendment.    Moreover,  the  ordinary  meaning 

of  the  transitive  verb  "  deposit "  is,  "  to  place  or  lodge  for 

safe-keeping ;  to  place  in  some  repository ;  to  commit  to  the 

care  of  anyone;  to  place  for  care  or  custody;  to  lodge  in 

trust."    (3  Oxford  Diet.  215;  Century  Diet  1545.)    They 

should  not  be  read  as  "shall  be  allowed  to  remain  on 

deposit." 

Respectfully, 

T.  W.  GREGORY. 
To  THE  Postmaster  General. 
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FEDERAL  RESERVE  BOARD— TREASURY  DEPARTMENT. 

Moneys  received  by  the  Federal  Reserve  Board,  under  section  10  of 
the  Federal  reserve  act  of  December  23,  1913  (38  Stat.  261),  are 
"  public  moneys  "  within  the  meaning  of  the  auditing  statutes,  and 
consequently  are  subject  to  audit  by  one  of  the  auditors  of  the 
Treasury  Department. 

It  was  the  purpose  of  the  Federal  reserve  act  to  insure  the  preserva- 
tion and  supremacy  of  all  existing  powers  of  the  Secretary  of  the 
Treasury  in  all  cases  where  it  might  be  claimed  that  such  powers 
overlapped  or  conflicted  with  those  of  the  Federal  Reserve  Board, 
but  that  act  clearly  recognized  the  existence  of  powers  of  the 
board  independent  of  the  Secretary  in  cases  where  no  such  conflict 
existed. 

Department  of  Justice, 

Novemher  16^  19H. 

Sir:  I  have  the  honor  to  acknowledge  your  letter  of 
October  29,  1914,  wherein  you  request  my  opinion  (a) 
whether  accounts  of  moneys  derived  from  the  semiannual 
assessment  to  be  levied  on  Federal  reserve  banks  by  the 
Federal  Reserve  Board  are  subject  to  audit  by  one  of  the 
auditors  of  the  Treasury  Department,  and  (&)  as  to  the 
status  of  the  Federal  Reserve  Board,  particularly  with 
reference  to  the  Treasury  Department. 

Section  10  of  the  "Federal  reserve  act"  of  December 
23,  1913  (38  Stat.  261),  (the  act  authorizing  the  assess- 
ment) ,  provides : 

"The  Federal  Reserve  Board  shall  have  power  to  levy 
semiannually  upon  the  Federal  reserve  banks,  in  propor- 
tion to  their  capital  stock  and  surplus,  an  assessment 
sufficient  to  pay  its  estimated  expenses  and  the  salaries  of 
its  members  and  employees  for  the  half  year  succeeding 
the  levy  of  such  assessment,  together  with  any  deficit 
carried  forward  from  the  preceding  half  year." 

The  answer  to  your  first  question  depends  on  whether 
the  moneys  so  levied  by  the  Federal  Reserve  Board  are, 
when  received,  "public  moneys."  If  so,  they  are  clearly 
to  be  audited  under  sections  7  and  10  of  the  act  of  July 
31, 1894  (28  Stat.  206,  208),  either  by  the  auditor  provided 
for  in  the  first  paragraph  of  said  section  7  or  by  the  auditor 
provided  in  the  fifth  paragraph,  such  paragraphs  (so  far 
as  material)  reading  as  follows: 
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First.  "  The  Auditor  for  the  Treasury  Department  shall 
receive  and  examine  all  accounts  of  salaries  and  incidental 
expenses  of  the  office  of  the  Secretary  of  the  Treasury  and 
all  bureaus  and  offices  under  his  direction,  all  accounts 
relating  to  *  *  *  and  all  other  business  within  the 
jurisdiction  of  the  Department  of  the  Treasury  and 
certify  the  balances  arising  thereon  to  the  Division  of 
Bookkeeping  and  Warrants." 

Fifth.  "The  Auditor  for  the  State  and  Other  Depart- 
ments shall  receive  and  examine  all  accounts  of  *  *  * 
and  accounts  of  all  boards,  commissions  and  establish- 
ments of  the  Government  not  within  the  jurisdiction  of 
any  of  the  executive  departments.  He  shall  certify  the 
balances  arising  thereon  to  the  Division  of  Bookkeeping 
and  Warrants." 

Section  10  (so  far  as  material)  provides  for  a  division 
of  bookkeeping  and  warrants^  and  that — 

"Upon  the  books  of  this  division  shall  be  kept  all  ac- 
counts of  receipts  and  expenditures  of  public  moneys,"  etc. 

Reference  is  also  to  be  made  to  the  act  of  February  19, 
1897  (29  Stat.  550),  reading  (so  far  as  material)  as 
follows: 

"All  books,  papers,  and  other  matters  relating  to  the 
office  of  accounts  of  *  *  *  commissions,  boards,  and 
establishments  of  the  Government  in  the  District  of  Co- 
lumbia^ shall  at  all  times  be  subject  to  inspection  and 
examination  by  the  Comptroller  of  the  Treasury  and  the 
Auditor  of  the  Treasury  authorized  to  settle  such  accounts, 
or  by  the  duly  authorized  agents  of  either  of  said  officials." 

(This  statute  plainly  applying  to  boards,  etc.,  located 
within  the  District  of  Columbia,  rather  than  to  boards  of 
the  District  government,  and  the  Federal  Reserve  Board 
being  located  within  the  District.) 

I  am  of  opinion  that  moneys  received  by  the  Federal 
Reserve  Board,  under  section  10  of  the  act  of  December 
23,  1913,  are  "public  moneys"  within  the  meaning  of 
these  auditing  statutes,  for  the  following  reasons,  among 
others : 

(1)  The  assessments  are  levied  by  a  board  whose  mem- 
bers in  respect  to  appointment,  tenure,  duties,  and  compen- 
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sation  meet  all  requirements  of  the  definition  of  "public 
officers  "  and  "  officers  of  the  United  States." 

(2)  The  assessments  are  levied  by  such  officers  pursuant 
to  the  provision  of  a  Federal  statute  and  are  devoted  to 
the  payment  of  official  salaries  and  the  expenses  of  this 
official  board. 

(3)  These  moneys,  after  collection,  are  no  longer  the 
property  of  the  paying  banks,  and  must  be  viewed  as 
moneys  belonging  to  the  United  States,  and  therefore 
I^ublic  moneys  as  defined  by  the  Supreme  Court  of  the 
United  States  in  Branch  v.  United  States  (100  U.  S.  678). 
In  United  States  v.  Bromley  (12  How.  88,  97)  it  was 
held^  that  postal  collections  from  stamp  sales  are  public 
revenues : 

"The  revenue  of  the  Post  Office  Department  being 
raised  by  a  tax  on  mailable  matter  conveyed  in  the  mail, 
and  which  is  disbursed  in  the  public  service,  is  as  much 
a  part  of  the  income  of  the  Government  as  moneys  col- 
lected for  duties  on  imports." 

The  analogy  is  marked,  for  the  reason  that  in  like 
manner  as  the  money  assessed  by  the  Federal  Reserve 
Board  is  for  the  special  purpose  of  meeting  the  salaries 
and  expenses  of  the  board,  so  the  use  of  the  postal  collec- 
tions is  confined  to  sustaining  the  specific  service  by  and 
in  which  thev  are  collected. 

(4)  Other  provisions  of  the  Federal  reserve  act  (sees. 
11<?  and  16),  dealing  with  interest  charges,  taxes,  and 
penalties,  can  only  be  satisfied  by  deposit  in  the  Treasury 
of  the  levies,  taxes,  and  penalties  so  imposed,  and  there 
seems  to  be  no  logical  ground  for  distinction  between  such 
assessments  and  the  ones  in  question.  The  idea  of  neces- 
sary public  control  is  also  strengthened  by  the  requirements 
of  Revised  Statutes  section  3639. 

The  moneys  received  by  the  Federal  Reserve  Board 
under  section  10  of  the  act  of  December  23,  1913,  being 
thus,  in  my  opinion,  public  moneys  and  consequently  sub- 
ject to  audit  by  one  of  the  auditors  of  the  Treasury 
Department,  the  question  is  then  directly  presented  under 
which  paragraph  of  the  act  of  July  31,  1894,  supra^  the 
audit  is  to  be  made.    This  involves  the  further  question 
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on  which  you  have  asked  my  opinion,  namely,  whether  the 
Federal  Reserve  Board  is  an  independent  board,  commis- 
sion, or  Government  establishment,  or  whether  it  is  a 
bureau,  office,  or  division  or  otherwise  a  part  of  the  Treas- 
ury Department. 

That  the  Federal  Reserve  Board  is  a  "  board  "  or  "  estab- 
lishment" of  the  Government  within  the  meaning  and 
intent  of  those  words  as  used  in  the  fifth  paragraph  of 
section  7  of  the  act  of  July  31,  1894,  is  plain  from  the 
provisions  of  the  Federal  reserve  act  and  the  explanation 
of  the  status  of  the  board  contained  in  the  reports  accom- 
panying the  original  bills  in  Congress.  This  conclusion 
is  sustained  by  reason  and  analogy,  when  reference  is  had 
to  the  considerable  number  of  boards  or  establishments 
of  far  less  general  or  national  scope  which  have  been  so 
esteemed  and  uniformly  treated.  (See  Report  of  Joint 
Commission  to  Inquire  into  Executive  Departments,  Octo- 
ber 9,  1893.  House  Reports,  1st  sess.,  53d  Cong.,  Report 
No.  88.) 

Consideration  of  the  history  of  the  Federal  reserve  bank 
act,  of  the  general  scheme  of  the  whole  act,  of  the  functions 
to  be  performed  by  the  Federal  Reserve  Board,  and  of 
the  method  of  their  performance,  leads  me  to  the  clear 
opinion  that  the  board  is  an  independent  board  or  Gov- 
ei'nment  establishment. 

The  Federal  Reserve  Board  is  not  merely  a  supervisory, 
but  is  a  distinctly  administrative  board  with  extensive 
powers.  It  is  described  as  follows  in  the  report  of  the 
Committee  on  Banking  and  Currency  to  the  House  of 
Representatives  (63d  Cong.,  1st  sess.,  Report  No.  69) : 

Page  16.  "  In  order  that  these  banks  may  be  effectively 
inspected,  and  in  order  that  they  may  pursue  a  banking 
policy  which  shall  be  uniform  and  harmonious  for  the 
country  as  a  whole,  the  committee  proposes  a  general 
board  of  management  intrusted  vu'th  the  poiver  to  over- 
took  and  direct  the  general  functions  of  the  banks  referred 
to.  To  this  it  assigns  the  title  of  "The  Federal  Reserve 
Board." 
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Page  18.  "The  only  factor  of  centralization  which  has 
been  provided  in  the  committee's  plan  is  found  in  the 
Federal  Reserve  Board,  which  is  to  be  a  strictly  Govern- 
ment organization  created  for  the  purpose  of  inspecting 
existing  banking  institutions  and  of  regulating  relation- 
ships between  Federal  reserve  banks  and  between  them 
and  the  Government  itself."    *     *     * 

Page  42.  "  Section  11.  In  this  section  provision  has  been 
nxade  for  the  creation  of  a  general  board  of  control  acting 
on  behalf  of  the  National  Government    *     *     *." 

The  report  of  Senator  Owen  from  the  Senate  Committee 
on  Banking  and  Currency  (63d  Cong.,  1st  sess..  Report 
133,  part  2)  says  merely: 

"  The  Federal  Reserve  Board,  consisting  of  the  Secre- 
tary of  the  Treasury  and  six  members  appointed  by  the 
President  of  the  United  States  and  confirmed  by  the  Sen- 
ate for  terms  of  six  years,  are  given  the  following  powers : " 
(Here  follows  an  enumeration  of  powers.) 

The  broad  fimctions  outlined  in  these  reports  are  as- 
signed to  the  board  in  12  subdivisions  of  section  11  of  the 
act  giving  to  it  certain  powers  and  authority,  and  in  vari- 
ous other  sections  containing  specific  grants  of  authority 
to  exercise  about  40  other  powers.  Moreover,  in  subdivi- 
sion (i)  of  section  11  the  all-embracing  requirement  ap- 
pears that  "  said  board  shall  perform  the  duties,  functions, 
or  services  specified  in  this  act,  and  make  all  rules  and 
regulations  necessary  to  enable  said  board  effectively  to 
perform  the  same." 

The  act  further  contains  no  express  provision  that  the 
Federal  Reserve  Board  shall  be  considered  as  a  bureau, 
division,  or  office  of  the  Treasury  Department — a  signifi- 
cant omission  in  view  of  the  fact  that  Congress  had  under 
consideration  a  bureau  of  that  department  when,  in  section 
16,  it  amended  the  Revised  Statutes  relative  to  that  "  bu- 
reau," of  which  the  Comptroller  of  the  Currency  was  the 
"  chief  officer ; "  and  the  provision  in  section  10  that  "  the 
Secretary  of  the  Treasury  may  assign  offices  in  the  Depart- 
ment of  the  Treasurv  for  the  use  of  the  Federal  Reserve 
Board  "  (a  provision  added  to  the  House  bill  by  the  Senate 
committee),  would  be  highly  superfluous  if  the  Board  were 
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a  bureau  of  that  department  for  which  the  Secretary 
already  possessed  complete  authority  to  assign  offices  in 
his  own  departmental  buildings. 

The  history  of  the  bill  develops  the  following  facts  of 
significance : 

In  section  11  of  H.  R.  7837  (sec.  10  of  the  act)  it  is 
provided — 

"  The  manager  of  the  Federal  Reserve  Board,  subject  to 
the  supervision  of  the  Secretary  of  the  Treasury  and 
Federal  Reserve  Board,  shall  be  the  executive  officer  of 
the  Federal  Reserve  Board." 

This  clearly  contemplated  that  the  Secretary  of  the 
Treasury  and  the  Federal  Reserve  Board  were  distinct 
entities. 

In  the  act  as  passed  (sec.  10)  the  supervision  of  the 
Secretary  of  the  Treasury  is  stricken  out,  leaving  the  gov- 
ernor (manager)  subject  only  to  supervision  of  the  Board. 

In  section  16  of  H.  R.  7837  (sec.  16  of  the  act)  it  is 
provided— 

"  The  Secretary  of  the  Treasury  shall,  subject  to  the  ap- 
proval of  the  Federal  Reserve  Boards  from  time  to  time 
apportion  the  funds  of  the  Government  among  the  said 
Federal  reserve  banks,  distributing  them,  as  far  as  practi- 
cable, equitably  between  different  sections    *    *     *." 

This  also  clearly  contemplated  the  Secretary  and  the 
board  as  co-ordinate  officials.  The  whole  provision  was 
stricken  from  the  act  as  passed,  but  nothing  was  substi- 
tuted for  it. 

In  section  11  of  H.  R..7837  (sec.  10  of  the  act)  the 
Comptroller  of  the  Currency  was  to  perform  his  duties 
•'  under  the  general  direction  of  the  Secretary  of  the  Treas- 
ury acting  as  chairman  of  the  Federal  Reserve  Board.^^ 

In  the  act  as  passed  the  words  "  acting  as  chairman  of 
the  Federal  Reserve  Board"  were  stricken  out,  showing  | 

an  intention  to  distinguish  clearly  between  placing  the  ' 

Comptroller  under  the  Secretary  as  head  of  the  Treasury 
Department  and  the  Secretary  as  ex  officio  chairman  of 
the  Board. 

The  most  significant  change  made  in  H.  R.  7837  by 
the  act  as  passed  was  the  insertion,  in  section  10  of  the 
act,  of  the  following  clause : 


314  Recess  Appointment. 

^'Nothing  in  this  act  contained  shall  be  construed  as 
taking  away  any  powers  heretofore  vested  by  law  in  the 
Secretary  of  the  Treasury  which  relate  to  the  supervision, 
management,  and  control  of  the  Treasury  Department  and 
bureaus  under  such  department,  and  wherever  any  power 
vested  by  this  act  in  the  Federal  Reserve  Board  or  the 
Federal  reserve  agent  appears  to  conflict  with  the  powers 
of  the  Secretary  of  the  Treasury,  such  powers  shaU  be 
exercised  subject  to  the  supervision  and  control  of  the 
Secretary." 

It  is  evident  that  while  the  purpose  of  this  clause  was, 
amongst  other  things,  to  insure  the  preservation  and  su- 
premacy of  all  existing  powers  of  the  Secretary  of  the 
Treasury  in  all  cases  where  it  might  be  claimed  that  such 
powers  overlapped  or  conflicted  with  those  of  the  Federal 
Reserve  Board,  nevertheless  by  this  very  provision  the  act 

clearly  recognized  the  existence  of  powers  of  the  Board 
independent  of  the  Secretary  in  cases  where  no  such  con- 
flict existed. 

Very  respectfully, 

T.  W.  GREGORY. 

To  THE  Secretary  of  the  Treasury. 


PRESIDENT— RECESS    APPOINTMENT— POSTMASTER. 

A  vacancy  iu  a  postmaster shlxj  having  occurred  during  the  session  of 
the  Senate  and  the  Senate  having  failed  to  confirm  an  appointment, 
the  President  may  then  appoint  a  person  to  fill  the  vacancy,  by 
temporary  commission,  to  expire  at  the  end  of  the  next  session  of 
the  Senate. 

The  question  as  to  whether  the  appointee  can  be  paid  the  salary  of 
the  office  before  confirmation  by  the  Senate  should  be  referred  to 
the  Comptroller  of  the  Treasury  for  determination,  as  this  is  a 
matter  which  would  naturally  come  before  him,  and  as  to  which, 
the  opinion  of  the  Attorney  General  would  only  be  advisory. 

Department  of  Justice, 

November  2Jf^  19H. 

Sir:  Replying  to  your  communication  of  November  19, 
wherein  you  request  an  opinion  with  respect  to  eligibility 
of  Mr.  John  H.  Bloom  for  recess  appointment  as  post- 
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master  at  Devils  Lake,  N.  Dak.  Having  investigated  the 
subject  and  considered  the  findings  of  the  Solicitor  for  the 
Post  Office  Department,  I  am  of  the  opinion  that  this 
vacancy  in  a  postmastership  having  occurred  during  the 
session  of  the  Senate,  by  reason  of  the  failure  of  the  Sen- 
ate to  confirm  an  appointment,  the  President  may  now 
appoint  the  nominee  or  any  other  person  to  fill  the  vacancy, 
by  temporary  commission,  to  expire  at  the  end  of  the  next 
session  of  the  Senate. 

This  conclusion  is  founded  on  the  following  uniform 
and  unbroken  line  of  authority  furnished  by  the  opinions 
of  my  predecessors : 

Mr.  Wirt,  1  Opinions  631. 

Mr.  Taney,  2  Opinions  525. 

Mr.  Legare,  3  Opinions  673^ 

Mr.  Mason,  4  Opinions  523. 

Mr.  Gushing,  7  Opinions,  1S6. 

Mr.  Bates,  10  Opinions  356. 

Mr.  Stanberry,  12  Opinions  32. 

Mr.  Evarts,  12  Opinions  455. 

Mr.  Williams,  14  Opinions  562. 

Mr.  Devens,  16  Opinions  622. 

Mr. Hoy t  (acting),  26  Opinions  234. 

As  several  of  the  opinions  to  which  I  have  just  referred 
discuss  the  entire  subject  with  marked  thoroughness,  I 
have  concluded  to  simply  state  the  conclusion  at  which  my 
predecessors  arrived.  These  opinions  announce  as  a  doc- 
trine of  administrative  law,  that  the  expression  in  the  Con- 
stitution ^^all  vacancies  that  may  happen  during  the 
recess"  signifies  "all  vacancies  that  may  happen  to  exist 
during  the  recess."  Furthermore,  these  opinions  concur 
in  the  general  conclusion  that  howsoever  a  vacancy  hap- 
pens to  exist,  it  may  be  filled  by  temporary  appointment 
of  the  President,  and  they  agree  that  it  is  the  true  spirit 
and  meaning  of  the  Constitution  to  have  all  the  offices 
which  Congress  indicates  to  be  heedful  for  the  ends  of 
Government  by  creating  them  filled,  provisionally  rather 
than  that  they  remain  vacant  or  that  a  special  call  of  the 
Senate  be  required  for  the  purpose  of  confirmation. 

All  admit  that  whenever  there  is  a  vacancy  existing  dur- 
ing the  session,  whether  it  first  occurred  in  recess  or  after 
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the  session  began,  the  power  to  fill  requires  the  concurrent 
action  of  the  President  and  the  Senate.  It  seems  a  neces- 
sary corroUary  to  this,  that  where  the  vacancy  exists  in  the 
recess,  whether  it  first  occurred  in  the  recess  or  during  the 
preceding  session,  the  power  to  fill  rests  in  the  President 
alone.  If,  during  the  recess,  the  power  is  not  in  the 
President,  then  it  is  nowhere,  and  there  would  be  a  time 
when  for  a  season  the  President  is  required  by  the  Consti- 
tution to  see  that  the  laws  are  executed  and  yet  denied  the 
opportunity  to  avail  of  the  only  means  provided  for  their 
execution. 

The  question  as  to  whether  the  appointee  can  be  paid  the 
salary  of  the  office  before  ccmfirmation  by  the  Senate 
should  be  referred  to  the  Comptroller  of  the  Treasury  for 
determination,  as  it  is  a  matter  which  would  naturally 
come  before  him  and  as  to  which  my  opinion  would  only  in 
any  event  be  advisory. 

Yours,  respectfully, 

T.  W.  GREGORY. 

To  THE  Postmaster  General. 


EXECUTIVE  ORDER— NEUTRALITY— ATTORNEY  GENERAL'S 

OPINION. 

The  Attorney  General  declines  to  express  an  opinion  upon  the 
inquiry  as  to  what  courses  may  be  followed  by  the  Government 
to  prevent  American  or  foreign  vessels  from  furnishing  coal  and 
supplies  to  belligerent  warships  at  sea,  In  accordance  with  the 
provisions  of  The  Hague  Convention  No.  13  of  1907,  since  the 
inquiry  does  not  present  an  actually  existing  case  arising  in  the 
administration  of  an  executive  department  and  apparently  calls 
for  an  opinion  in  advance  as  to  what  this  department  would  hold 
in  the  future  under  Indefinite  and  varying  facts. 

Department  of  Justice, 

Decemher  4, 19H. 
Sir  :  I  have  received  your  letter  of  November  30,  inclos- 
ing copy  of  the  two  opinions  of  the  Joint  State  and  Navy 
Neutrality  Board  and  a  suggested  draft  of  an  Executive 
order. 

You  request  my  opinion  on  the  following  questions: 
1.  What  courses  may  be  followed  by  the  Government 
to  prevent  an  American  or  foreign  vessel  from  supplying 
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coal  to  belligerent  warships  at  sea  more  than  once  within 
the  period  of  three  months  provided  by  The  Hague  Con- 
vention No.  13  of  1907  ? 

2.  What  courses  may  the  Government  follow  to  prevent 
American  or  foreign  vessels  from  carrying  supplies  to 
belligerent  warships  at  sea  in  a  manner  amounting  to  an 
infraction  of  The  Hague  Convention  No.  13  of  1907,  rela- 
tive to  the  use  of  neutral  ports  and  waters  as  a  base  of 
naval  operations? 

3.  May  the  courses  to  be  pursued  by  the  Government 
include  refusal  of  clearance,  a  bond  not  to  deliver  to  war 
vessels  at  sea,  the  requiring  an  American  vessel  to  give 
up  its  charter,  or  the  taking  up  of  the  registry  of  an 
American  vessel? 

I  regret  to  say  that  I  find  it  impossible  to  answer  these 
questions  for  the  following  reasons : 

1.  They  do  not  seem  to  "present  any  actually  existing 
case  arising  in  the  administration  of  your  department," 
nor  do  they  seem  to  relate  to  any  matters  calling  for  action 
and  decision  on  your  part,  and  "they  apparently  call  for 
an  opinion  in  advance  as  to  what  this  department  would 
hold  in  the  future  upon  indefinite  and  varying  facts.'' 

It  has  been  the  well-considered  and  established  practice 
of  the  Attorney  General  to  refrain  from  giving  an  opin- 
ion under  such  circumstances.  (See  instances  cited  in 
19  Op.  414  (1889).) 

2.  Even  if  the  questions  so  arose  in  the  administration 
of  your  department,  they  present  so  many  phases,  and  so 
many  possible  diverse  states  of  fact,  that  a  full  answer 
would  require  a  substantial  treatise  on  the  law  of  neutrality. 

The  particular  and  varying  circumstances  under  which 
supplies  of  coal,  etc.,  may  be  made,  in  my  opinion,  will 
determine  the  question  whether  or  not  there  is  any  obli- 
gation on  this  Government,  under  existing  international 
law,  to  prevent  such  supplies  being  made.  In  other  words, 
a  definition  of  "  base  of  naval  operations  "  must  take  into 
consideration  "special  circumstance  of  time,  of  persons, 
or  of  place,"  as  well  the  nature  and  status  of  the  par- 
ticular vessel  carrying  the  supplies,  the  character  of  the 
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contract  of  sale,   the  frequency  of  the  operation,   and 
various  other  elements. 

Informally,  I  may  say  that  the  draft  of  an  Ebcecutive 
order  submitted  by  you  as  framed  by  the  Joint  State  and 
Navy  Neutrality  Board  would  require  very  careful  con- 
sideration by  me  in  case  my  opinion  should  be  asked  by 
the  President.  As  no  neutral  nation  is  called  upon  to 
interfere  with  the  commercial  activities  of  its  citizens 
further  than  may  be  required  by  the  doctrines  and  prece- 
dents of  international  law,  the  construction  given  in  this 
draft  Executive  order  to  article  20  of  The  Hague  Conven- 
tion No.  XIII  raises  a  grave  question.  The  exercise  of 
the  power  to  withhold  clearance  papers  also  raises  serious 
questions  of  law. 

I  express  no  opinion  at  the  present  time  on  either  of 
these  points. 

Respectfully, 

T.  W.  GREGORY. 

To  the  Secretary  of  State. 


CENTRAL  BRANCH  OF  THE  UNION  PACIFIC  RAILROAD. 

The  present  owner  of  the  Central  Branch  of  the  Union  Pacific  RaU- 
road  Co.  is  not  bound  to  pay  the  principal  or  interest  on  the 
GoTemment  bonds  issued  to  the  original  company  in  aid  of  the 
construction  of  its  road. 

The  Government  has  no  present  right  to  claim  either  the  5  per  cent 
of  the  net  earnings  from  the  railroad  company  or  to  withhold  the 
other  half  of  the  compensation  for  services  rendered  it. 

Department  of  Justice, 

December  7, 19H. 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  July  15,  1914,  requesting  that  I  reconsider  an 
opinion  of  my  predecessor  rendered  to  the  President  on 
January  27,  1913  (30  Op.  35),  as  the  status  of  the  Govern- 
ment's $1,600,000. subsidy  bond  claim  against  the  Central 
Branch  of  the  Union  Pacific  Eailroad  Co.,  on  the  ground 
that  it  is  opposed  to  an  opinion  of  the  Solicitor  of  the 
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Treasury,  given  you  in  his  letters  of  July  27,  1911,  and 
March  29,  1913,  respectively.  Each  opmion  may  be  found 
in  House  Document  No.  1122,  second  session  Sixty-third 
Congress.    The  material  facts  and  statutes  are  as  follows : 

Pursuant  to  the  act  of  July  1,  1862  (12  Stat.  489),  as 
amended  July  2,  1864  (13  Stat.  356),  30-year  6  per  cent 
semiannual  interest-bearing  Government  bonds,  in  five  in- 
stallments of  $320,000  each,  were  issued  and  delivered  to 
the  said  Central  Branch  on  July  27,  1866,  December  7, 
1866,  May  2, 1867,  December  4, 1867,  and  January  21, 1868, 
respectively,  at  the  completion  of  each  20-mile  section, 
for  the  purpose  of  aiding  the  construction  of  100  miles 
of  railroad  from  Atchison  to  Waterville,  Kans. 

It  was  a  condition  of  the  grant  that  the  company  should 
"pay  said  bonds  at  maturity."  {Act  of  July  J,  1862^ 
sec,  6.)  This  provision  did  not  oblige  it  to  pay  the  m- 
terest  as  it  matured;  but  rather  to  pay  the  sum  total  of 
interest  and  principal  when  the  bonds  matured.  {United 
States  V.  Union  Pacific  R.  R.  Co.^  91  U.  S.  72.)  To  secure 
the  Government,  it  was  provided  that  the  issue  and 
"delivery  to  the  company  of  said  bonds"  should  "ipso 
facto  constitute  a  first  mortgage  "  on  the  railroad  and  all 
other  property  of  the  company.  {Act  of  July  i,  1862, 
sec.  6.)    As  further  security,  it  was  provided  that — 

"All  compensation  for  services  rendered  for  the  Gov- 
ernment shall  be  applied  to  the  payment  of  said  bonds  and 
interest  until  the  whole  amount  is  fully  paid;" — 
and  that 

"After  said  road  is  completed,  until  said  bonds  and 
interest  are  paid,  at  least  5  per  cent  of  the  net  earnings  of 
said  road  shall  also  be  annually  applied  to  the  payment 
thereof."  {Act  of  July  i,  1862^  sec.  6.  The  road  was  com- 
pleted Nov.  6, 1869.) 

The  act  of  July  2,  1864,  changed  the  conditions  of  the 
grant  favorably  for  the  company.  Section  10  authorized 
the  company  to  issue  its  first  mortgage  bonds  of  like 
amount,  date  of  issue  and  maturity,  and  rate  of  interest; 
and  further  provided  that  the  lien  of  the  Government 
bonds  should  be  subordinate  to  that  of  its  own  bonds; 
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while  section  5  provided  for  the  retention  of  but  one-half 
instead  of  "  all  compensation  for  services." 

The  eflFect  of  the  act  of  1864  was  to  subordinate  the 
entire  security  of  the  Government,  and  in  consequence  the 
5  per  cent  of  earnings  could  not  be  deducted  until  after 
payment  of  interest  on  the  company  bonds.  {Union  Pa/dfic 
R.  R.  Co.  v.  United  States,  99  U.  S.  402.) 

On  May  1,  1865,  the  company,  under  authwity  of  the 
act  of  1864  and  the  act  of  March  3,  1865  (18  Stat.  504), 
issued  the  $1,600,000  of  bonds,  secured  by  a  first  mortgage 
upon  the  railroad  and  all  other  property  of  the  company. 

The  act  of  March  3,  1873  (17  Stat.  508),  now  sections 
5260  and  5261,  Bevised  Statutes,  directs  the  Secretary  of 
the  Treasury — 

'•to  withhold  all  payments  of  any  railroad  company  and 
its  assigns,  on  account  of  freights  or  transportation  over 
their  respective  roads  of  any  kind,  to  the  amount  of  the 
payments  made  by  the  United  States  for  interest  upon 
bonds  of  the  United  States  issued  to  any  such  company, 
and  which  shall  not  have  been  reimbursed,  together  with 
the  5  per  centum  of  net  earnings  due  and  unapplied,  as 
provided  by  law." 

On  July  27, 1896,  December  7, 1896,  May  2, 1897,  Decem- 
ber 4,  1897,  and  January  21,  1898,  respectively,  the  com- 
pany defaulted  in  the  payment  of  principal  and  interest 
due  on  the  five  installments  of  Government  bonds,  with 
the  result  that  after  crediting  all  applied  earnings  there 
remains  now  due  the  Government  over  $4,000,000. 

At  various  times  after  November  1,  1872,  the  company 
defaulted  in  the  payment  of  interest  on  its  own  first  mort- 
gage bonds,  and  on  May  1,  1895,  it  defaulted  in  the  pay- 
ment of  the  whole  principal. 

In  November,  1895,  the  trustee,  on  application  of  the 
Government  as  the  holder  of  about  $1,100,000  of  these 
latter  bonds,  instituted  suit  to  foreclose  the  first  mortgage. 
Though  named  as  a  defendant,  the  Government  was  not 
served  with  process.  In  February,  1898,  a  decree  was  en- 
tered ordering  sale  of  the  entire  property  in  one  parcel 
and  subject  to  any  liabilities  prior  in  lien  to  the  mortgage 
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thereby  foreclosed.  At  the  skle,  held  May  23, 1898,  Simon 
Borg  and  Gilman  Clapp  purchased  the  entire  property, 
including  franchises,  for  $2,350,000.  On  June  27,  1898,  a 
decree  was  entered  confirming  the  sale  to  Borg  and  Clapp, 
and  providing — 

'^  that  upon  the  transfer  and  conveyance  by  said  Borg  and 
Clapp  of  the  property  to  be  transferred  and  conveyed  to 
them  by  said  special  master,  to  the  new  corporation  to  be 
formed  by  said  purchasers  to  acquire  the  same,  all  obliga- 
tions incurred  by  said  purchasers  on  account  of  the  pur- 
chase of  said  railroad,  franchises,  and  other  property, 
shall  be  transferred  to  and  assumed  by  such  new  corpora- 
tion, and  shall  constitute  a  first  lien  upon  the  property  so 
transferred;  and  thereupon  said  purchasers  shall  indi- 
^ddually  be  discharged  from  all  obligations  and  liability 
therefor." 

Later  the  property  was  conveyed  to  Borg  and  Clapp — 
"free  and  discharged  from  the  lien  and  encumbrance  of 
the  said  mortgage  in  the  decree  mentioned,  and  from  the 
claims  of  the  other  parties  to  this  suit  and  those  claiming 
under  them,  saving  only  as  in  said  decree,  and  as  in  said 
order  of  confirmation  expressly  reserved." 

On  July  7,  1898,  Borg  and  Clapp  conveyed  to  a  new 
company.  Central  Branch,  Union  Pacific  Railway  Co. 
At  about  the  same  time  the  Missouri  Pacific  Railway  Co., 
which  had  operated  the  railroad  in  question  under  lease 
since  December  31,  1885,  acquired  the  entire  capital  stock 
of  the  new  corporation,  which  eventually  was  merged  into 
the  Missouri  Pacific. 

The  Attorney  General,  the  Solicitor  of  the  Treasury, 
and  the  Comptroller  of  the  Treasury  have  agreed  that  the 
Government  may  continue  to  withhold  one-half  of  the 
compensation  for  services  rendered  it,  and  is  entitled  to 
redeem  the  property  upon  the  usual  conditions. 

The  questions  in  dispute  are : 

1.  Whether  the  obligation  of  the  original  company  to 
pay  at  maturity  the  Government  bonds  and  interest  now 
rests  on  the  present  owner. 
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2.  Whether  the  Government  is  entitled  to  apply  toward 
the  payment  of  its  claim  5  per  cent  of  the  net  earnings 
from  the  railroad. 

3.  Whether  it  may  hold  the  other  half  also  of  the  com- 
pensation for  services  rendered  it. 

I. 

I  am  of  the  opinion  that  the  present  owner  is  not  bound 
to  pay  the  Government  bonds  or  interest  thereon.  My 
reasons  are : 

First.  Section  15  of  the  act  of  1862  reads: 

"Wherever  the  word  *  company'  is  used  in  this  act,  it 
shall  be  construed  to  embrace  the  words  '  their  associates, 
successors  and  assigns,'  etc." 

This  section  can  not  be  read  to  impose  this  obligation 
on  the  present  owner.  Whilst  under  a  proper  application 
of  section  15,  the  original  company  undertook,  on  behalf 
of  itself  and  its  successors  and  assigns,  to  pay  the  Gov- 
ernment bonds  at  maturity,  it  could  not  bind  its  successors 
or  assigns  to  assimie,  against  their  will,  a  personal  liability 
for  their  payment.  Conceding  for  argument's  sake  only, 
that  the  effect  of  the  words  "successors  and  assigns"  was 
to  make  the  obligation  a  lien  on  the  property  into  whose- 
sciever  hands  it  passed — as  distinguished  from  a  'personal 
obligation — such  lien  was  subordinate  to  the  lien  of  the 
company's  own  first  mortgage. 

In  Hoard  v.  C.  <&  O.  Ry.  Co.,  123  U.  S.  222,  226,  wherein 
was  involved  an  undertaking  of  the  Chesapeake  &  Ohio 
Kailway  Co.,  on  behalf  of  itself  and  "its  successors  and 
assigns,"  it  was  held  that  such  obligation  could  not  be 
enforced  against  the  Chesapeake  &  Ohio  Railway  Co., 
which  had  acquired  the  properties  of  the  railroad  company 
under  foreclosure.    The  court  said : 

"The  present  defendant,  the  raihcay  company,  is  not 
shown  to  be  under  any  obligation  to  perform  the  covenant 
of  its  predecessor,  the  railroad  company,  which  is  set  up 
here  as  a  matter  of  specific  performance.  The  persons 
who  purchased  the  railroad  at  the  mortgage  foreclosure 
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sale  did  not  thereby  •  •  *  become  obligated  to  pay 
the  debts  and  perform  the  obligations  of  the  railroad  com- 
pany. {Railroad  Co.  v.  Miller^  114  U.  S.  176. )  They  bought 
the  property  of  that  company  and  its  franchises;  but  if, 
as  such  purchasers,  they  thereby  became  bound  to  pay  all 
the  debts  and  perform  all  the  obligations  of  the  corpora- 
tion whose  property  they  bought,  it  would  put  an  end  to 
purchases  of  railroads." 

(See  also  TompHns  v.  Z.  R.  <fe  F.  S.  Ry.,  126  U.  S.  109, 
118;  Wiggins  Ferry  Co.  v.  O.  cfe  M.  Ry.,  142  U.  S.  396, 
407-8;  Jones,  Corporation  Bonds  <&  Mortgages^  sec.  674.) 

Second.  If  the  purchasers  at  foreclosure  sale  must  as- 
sume the  obligation  of  the  original  owner  to  pay  the  Gov- 
ernment bonds,  the  effect  would  be  to  put  that  obligation 
fihead  of  the  first  mortgage  bonds,  and  to  make  a  fore- 
closure of  the  first  mortgage  an  idle  act.  Or  as  was  said  in 
Union  Pacific  Railroad  Co.  v.  United  States^  99  U.  S.  424 : 

"This  would  be  to  grant  a  priority,  and,  in  the  same 
breath,  to  take  it  back  again." 

Third.  Section  6  of  the  act  of  1862  gave  the  Government 
four  separate  rights.  Section  10  of  the  act  of  1864  ex- 
pressly subordinated  the  lien  of  the  Government — 
"'  except  as  to  the  provisions  of  the  sixth  section  of  the  act 
of  which  this  act  is  an  amendment,  relating  to  the  trans- 
mission of  dispatches  and  the  transportation  of  mails^ 
etc.,  for  the  Government." 

This  exception  saved  only  the  Government's  prior  right 
of  transmission  and  transportation.  All  other  rights  of 
the  Government,  because  not  saved  by  the  exception,  were 
subordinated. 

II  and  III. 

I  am  also  of  the  opinion  that  the  Government  has  no 
present  right  to  claim  either  the  5  per  cent  of  the  net 
earnings  from  the  railroad  company  or  to  withhold  the 
other  AaZ/  of  the  compensation  for  services  rendered  it. 
My  reasons  for  these  conclusions  are : 

First.  The  third  reason  assigned  under  subdivision  I, 
above,  applies  here  also. 
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Second.  Conceding  for  argument's  sake  that  these  one- 
time rights  of  the  Government  were  charged  on  the  prop- 
erty, even  in  the  hands  of  successive  grantees,  nevertheless 
such  charges  were  subordinate  in  rank  to  the  lien  of  the 
company's  first  mortgage.  After  foreclosure  of  that 
mortgage,  all  that  remained  of  these  charges  was  a  right 
to  redeem  the  property  upon  conditions.  These  subordinate 
rights,  save  only  the  right  to  redeem,  ceased  when,  after 
confirmation  of  the  sale,  the  purchaser  was  let  into  posses- 
sion. (Chicago^  etc,^  R.  R.  v.  Fosdick^  106  U.  S.  47,  60.) 
While  it  is  true  that  as  to  a  junior  mortgagee  not  made 
party  the  case  stands  as  if  there  had  been  no  foreclosure 
{Collins  V.  Riggs^  14  Wall.  491),  it  is  also  true  that  when 
the  senior  mortgagee  has  come  lawfully  into  possession, 
even  though  without  foreclosure,  the  right  of  the  mort- 
gagor and  those  claiming  under  him  to  take  income  is 
terminated. 

Third.  The  act  of  March  3,  1873  (sees.  5260  and  5261. 
Revised  Statutes) ,  in  no  manner  changes  the  rights  of  the 
parties.  It  merely  provides  for  a  suspension  of  payment 
and  refers  the  parties  to  the  Court  of  Claims  for  adjudi- 
cation of  their  rights,  as  they  then  existed.  To  determine 
those  rights  the  court  must  resort  to  the  statute  first 
referred  to. 

Fourth.  Though  the  Government  were  to  wholly  aban- 
don its  right  to  redemption,  it  could  surcharge  the  prop- 
erty with  a  duty  to  pay  the  5  per  cent  of  income  until  its 
lienless  debt  was  fully  paid.  Of  this,  in  Union  Padfie 
Railroad  Co.  v.  United  States  (99  U.  S.  425),  the  court 
said: 

"  Or  else  the  whole  Government  debt  might  be  paid  to 
the  exclusion  of  the  first  mortgage,  which  is  admitted  to 
have  the  priority.  Such  a  resvlt  would  he  manifestly 
ahsurdy 

Respectfully, 

T.  W.  GREGORY. 

To  the  Secretary  of  the  Treasury. 
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IMPORTATION  OF  CATTLE  FROM  COLOMBIA. 

Colombia  is  not  entitled,  under  the  treaty  of  1846  between  the 
United  States  and  New  Granada,  to  have  healthy  cattle  importe<1 
from  her  territory  into  the  United  States  until  the  Secretary  of 
the  Treasury  has  officially  determined,  and  given  public  notice 
thereof,  that  such  importation  will  not  tend  to  the  introduction 
or  spread  of  contagious  or  infectious  diseases  among  cattle  of  the 
United  States. 

Colombia  is  entitled  to  have  tick-infested  cattle  imported  into  that 
part  of  Texas  below  the  southern  cattle  quarantine  line  upon  com- 
plying with  all  the  regulations  and  fulfilling  all  the  conditions 
Imposed  upon  the  Importation  of  tick-infested  cattle  from  Mexico. 

Department  of  Justice, 

January  12^  1916. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  December  22,  in  which  you  ask  my  opinion  as 
to  whether,  under  the  treaty  of  1846  between  the  United 
States  and  New  Granada,  "Colombia  is  entitled  to  have 
healthy  cattle  imported  from  her  territory  into  the 
United  States,  provided  such  importation  will  not  tend 
to  the  introduction  or  spread  of  contagious  or  infectious 
diseases  among  the  cattle  of  the  United  States,"  and 
"  whether  she  is  entitled,  to  have  cattle  imported  into 
that  part  of  Texas  below  the  southern  cattle  quarantine 
line  even  when  tick  infested." 

The  treaty  with  New  Granada,  now  Colombia  (9  Stat. 
881),  provides: 

"The  United  States  of  America  and  the  Republic  of 
New  Granada,  desiring  to  live  in  peace  and  harmony  with 
all  the  nations  of  the  earth,  by  means  of  a  policy  frank 
and  equally  friendly  with  all,  engage  mutually  not  to 
grant  any  particular  favor  to  other  nations,  in  respect  of 
commerce  and  navigation,  which  shall  not  immediately 
become  common  to  the  other  party,  who  shall  enjoy  the 
same  freely,  if  the  concession  was  freely  made,  or  on 
allowing  the  same  compensation,  if  the  concession  was 
conditional." 

This  is  a  "  most- favored-nation  clause,"  and  where  any 
particular  favor  in  respect  to  commerce  or  navigation  is 
granted  by  either  of  the  parties  to  the  treaty  to  another 


326  Importation  of  Cattle  from  Colombia, 

country,  the  concession  will  become  common  to  the  other 
party  upon  like  consideration;  that  is,  if  the  concession 
vere  freely  made  it  is  to  be  enjoyed  freely,  or,  if  the  con- 
cession were  conditional,  on  allowing  the  same  compensa- 
tion or  fulfilling  the  same  conditions  under  which  the 
concessions  had  been  allowed  to  the  grantee.  {Bartram  v. 
bohertson,  122  U.  S.  116,  120.) 

The  acts  of  Congress  regulating  the  importation  of  cattle 
from  foreign  countries  into  the  United  States  are  as 
follows :  Act  of  August  30,  1890,  c.  839,  26  Stat.  414 ;  act 
of  October  1,  1890,  c.  1244,  26  Stat.  567,  616,  section  20, 
the  provisions  of  which  have  been  reenacted  in  subsequent 
tariff  acts  and  now  appear  as  subsection  1,  paragraph  H, 
section  4,  of  the  tariff  act  of  October  3,  1913,  c.  16,  38 
Stat.  114  and  195;  the  act  of  April  23,  1897,  c.  1,  30  Stat. 
1,  7;  the  act  of  February  2,  1903,  c.  349,  32  Stat.  791;  and 
the  act  of  March  4,  1911,  c.  238,  36  Stat.  1235,  1240. 

The  pertinent  provisions  of  the  existing  law  are  as 
follows : 

"  the  importation  of  neat  cattle,  sheep,  and  other  ruminants, 
and  swine,  which  are  diseased  or  infected  with  any  disease, 
or  which  shall  have  been  exposed  to  such  infection  within 
sixty  days  next  before  their  exportation,  is  hereby  pro- 
hibited."    (26  Stat.  414,  416.) 

'^That  the  impoilation  of  neat  cattle  and  the  hides  of 
neat  cattle  from  any  foreign  country  into  the  United  States 
is  prohibited:  Provided^  That  the  operation  of  this  section 
shall  be  suspended  as  to  any  foreign  country  or  countries, 
or  any  parts  of  such  country  or  countries,  whenever  the 
Secretary  of  the  Treasury  shall  officially  determine,  and 
give  public  notice  thereof  that  such  importation  will  not 
tend  to  the  introduction  or  spread  of  contagious  or  infec- 
tious diseases  among  the  cattle  of  the  United  States;  and 
the  Secretary  of  the  Treasury  is  hereby  authorized  and 
empowered,  and  it  shall  be  his  duty,  to  make  all  necessary 
orders  and  regulations  to  carry  this  section  into  effect,  or 
to  suspend  the  same  as  therein  provided,  and  to  send  copies 
thereof  to  the  proper  officers  in  the  United  States  and  to 
such  officers  or  agents  of  the  United  States  in  foreign 
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countries  as  he  shall  judge  necessary."    (26  Stat.  567,  616 ; 
reenacted  Oct.  3, 1918,  c.  16,  38  Stat.  114,  195.) 

The  Secretary  of  Agriculture  is  authorized — 
*^  within  his  discretion,  and  under  such  joint  regulations 
as  may  be  prescribed  by  the  Secretary  of  Agriculture  and 
the  Secretary  of  the  Treasury,  to  permit  the  admission  of 
tick-infested  cattle  from  Mexico  into  that  part  of  Texas 
below  the  southern  cattle  quarantine  line."  (36  Stat. 
1240.) 

It  will  be  observed  that  by  the  act  of  August  30,  1890, 
the  importation  of  neat  cattle  infected  with  any  disease 
or  exposed  to  some  infection  within  60  days  before  their 
exportation  is  prohibited.  By  the  act  of  October  1,  1890, 
the  importation  of  all  neat  cattle,  whether  sound  or  dis- 
eased, is  prohibited  unless  the  operation  of  the  statute 
is  suspended,  as  therein  provided,  by  the  Secretary  of 
the  Treasury. 

The  Secretary  of  the  Treasury  is  not  empowered  by 
the  later  statute  to  admit,  at  his  discretion,  foreign  cattle 
into  this  country,  but  is  designated  as  the  proper  officer 
of  the  Government  to  determine  as  a  question  of  fact 
whether  the  importation  of  such  cattle  as  are  not  excluded 
by  the  act  of  August  30,  1890,  will  "  tend  to  the  introduc- 
tion or  spread  of  contagious  or  infectious  diseases  among 
the  cattle  of  the  United  States." 

After  this  question  has  been  "  officially  determined  "  his 
duties  are  mandatory.  He  must  "make  all  necessary 
orders  and  regulations  to  carry  "  the  law  into  effect ;  that 
is,  to  exclude  cattle  found  by  him  to  be  dangerous,  or 
to  provide,  in  conjunction  with  the  Secretary  of  Agricul- 
ture (32  Stat.  792),  reasonable  regulations  for  their  ad- 
mission, if  he  finds  that  their  importation  would  not  tend 
to  introduce  or  spread  diseases  among  the  cattle  of  the 
United  States.  Under  the  existing  law,  with  the  exception 
of  Mexico,  hereinafter  referred  to,  all  countries  are  placed 
upon  an  exact  equality.  If  the  Secretary  of  the  Treasury 
finds  that  the  importation  of  cattle  from  any  foreign 
coimtry  would  be  attended  by  the  dangers  mentioned,  they 
can  not  be  lawfully   admitted   into  the  United   States. 
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If,  on  the  other  hand,  they  are  not  diseased  and  have  not 
been  exposed  to  infection  within  60  days  before  exporta- 
tion and  he  finds  that  their  importation  would  not  tend 
to  the  introduction  or  spread  of  contagious  or  infectious 
diseases,  he  could  not  legally  exclude  them,  but  must 
••  make  all  necessary  orders  and  regulations "  for  their 
importation. 

As  far  as  these  statutes,  with  the  exception  of  the  act 
of  1911,  are  concerned,  no  question  of  rights  under  a 
"  most  favored  nation  clause  ".  of  a  treaty  can  arise,  there 
being  no  "  most  favored  nation."  For  all  alike  it  is  a 
condition  precedent  to  the  admission  of  cattle  into  the 
United  States  that  the  Secretary  of  the  Treasury  shall 
'•oiBcially  determine,  and  give  public  notice  thereof,  that 
such  importation  will  not  tend  to  the  introduction  or 
spread  of  contagious  or  infectious  diseases  among  the 
cattle  of  the  United  States."  His  failure  to  make  a  true 
finding  of  fact,  a  possibility  equally  present  to  all  na- 
tions, would  be  only  a  mistake  of  an  administrative  officer, 
which  should  be  corrected  in  the  usual  manner  by  appli- 
cation to  such  officer  or  to  Congress,  or  otherwise. 

I  therefore  answer  your  first  question  by  saying  that 
Colombia  is  not  entitled  under  the  treaty  of  1846  to  have 
healthy  cattle  imported  from  her  territory  into  the  United 
States  until  the  Secretary  of  the  Treasury  has  officially 
determined,  and  given  public  notice  thereof,  that  such 
importation  will  not  tend  to  the  introduction  or  spread 
of  contagious  or  infectious  diseases  among  cattle  of  the 
United  States. 

A  different  question  arises  under  the  act  of  March  4. 
1911,  authorizing  under  certain  conditions  the  admission 
of  tick-infested  cattle  from  Mexico.  This  act  grants  to 
Mexico  a  particular  favor  in  respect  to  commerce,  which 
is  not  made  common  to  all  other  nations.  Under  the 
"most  favored  nation  clause"  of  the  treaty  with  Colom- 
bia, the  concession  becomes  common  to  her,  and  tick- 
infested  cattle  from  that  country  should  be  admitted  into 
that  part  of  Texas  below  the  southern  cattle  quarantine 
line  upon  fulfillment  by  Colombia  of  the  same  conditions 
under  which  the  concessions  are  allowed  to  Mexico. 
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I  answer  your  second  question,  therefore,  by  saying 
that  Colombia  is  entitled  to  have  tick-infested  cattle  im- 
ported into  that  part  of  Texas  below  the  southern  cattle 
quarantine  line  upon  complying  with  all  the  regulations 
and  fulfilling  all  the  conditions  imposed  upon  the  importa- 
tion of  tick-infested  cattle  from  Mexic<j. 
Respectfully, 

T.  W.  GREGORY. 
To  the  Secretary  of  State. 


COMMISSIONER  OF  INTERNAL  REVENUE— COMPROMISE  OF 

TAX  CASE  BEFORE  DISTRAINT. 

The  (Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  has  authority  under  section  3229,  Re- 
vised Statutes,  to  compromise  a  case  involving  a  tax  liability 
before  proceeding  to  distraint  and  sale. 

Department  of  Justice, 

January  30  ^  1915, 

Sir  :  In  your  letter  of  the  24th  ultimo  you  requested  my 
opinion,  whether  under  section  3229  Revised  Statutes,  tlie 
Commissioner  of  Internal  Revenue,  with  your  approval, 
has  authority  to  compromise  a  case  involving  a  tax  liability 
before  proceeding  to  distraint  and  sale. 

In  my  judgement  he  has.  Section  3229  Revised  Statutes 
provides : 

"Sec.  3229.  The  Conunissioner  of  Internal  Revenue, 
with  the  advice  and  consent  of  the  Secretarv  of  the  Treas- 
II  ry,  may  compromise  any  civil  or  criminal  case  arising 
under  the  internal-revenue  laws  instead  of  commencing 
suit  thereon ;  and,  with  the  advice  and  consent  of  the  said 
Secretary  and  the  recommendation  of  the  Attorney  Gen- 
eral, he  may  compromise  any  such  case  after  a  suit  thereon 
has  been  commenced.  Whenever  a  compromise  is  made  in 
nny  case  there  shall  be  placed  on  file  in  the  office  of  the 
Conmiissioner  the  opinion  of  the  Solicitor  of  Internal  Reve- 
nue, or  of  the  officer  acting  as  such,  with  his  reasons  there- 
for, with  a  statement  of  the  amount  of  tax  assessed,  the 
amount  of  additional  tax  or  penalty  imposed  by  law  in 
consequence  of  the  neglect  or  delinquency  of  the  person 
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egainst  whom  the  tax  is  assessed,  and  the  amount  actually 
paid  in  accordance  with  the  terms  of  the  compromise." 

Here  is  general  authority  given  to  compromise  "any 
civil  or  criminal  case  arising  under  the  internal-revenue 
laws,"  and  I  see  no  reason  for  inserting  limitations  which 
Congress  has  not  seen  fit  to  make. 

In  the  memorandum  of  the  Solicitor  of  Internal  Revenue 
inclosed  with  your  letter  it  is  suggested  that  the  words 
in  section  3229  "instead  of  commencing  suit  thereon" 
limit  the  application  of  the  statute  to  those  cases  involving 
oourt  proceedings  and  therefore  exclude  cases  of  distraint. 
In  my  judgment,  however,  these  words  merely  mark  the 
boundary  line  between  those  cases  where  compromise  may 
be  made  by  the  Commissioner  of  Internal  Revenue  and 
the  Secretary  of  the  Treasury,  and  those  cases  where  the 
concurrence  of  the  Attorney  General  is  necessary.  While 
the  remedy  by  way  of  distraint  for  the  collection  of  taxes 
is  a  lawful  and  indeed  essential  one,  it  is  nevertheless  harsh 
in  its  operation,  and  it  can  not  be  supposed  Congress  in- 
tended to  permit  compromises  of  actions  inter  partes  but 
not  of  those  ex  parte.  Suppose  that  after  the  tax  is 
assessed  and  sent  to  the  collector,  but  before  distraint, 
the  conmiissioner  learns  of  a  decision  of  the  Supreme  Court 
to  the  effect  that  the  tax  so  levied  is  illegal.  Must  he  still 
proceed  to  distrain,  although  the  amount  realized  would 
at  once  have  to  be  refunded  under  section  3220?  Such  a 
conclusion  does  not  commend  itself. 

The  solicitor  of  internal  revenue  also  suggests  that  Con- 
gress can  not  delegate  the  power  to  remit  a  tax.  But 
while  the  power  to  levy  a  tax  is  legislative,  the  power  to 
assess  it  is  quasi  judicial  and  administrative.  {Field  v. 
Clai'k,  143  U.  S.  649,  693,  694;  CoopersvUle  Coopbratice 
Creamery  Co.  v.  Lemon^  163  Fed.  145,  147.)  The  Com- 
missioner of  Internal  Revenue  under  authority  of  law 
assesses  internal-revenue  taxes,  determining  the  persons 
upon  whom  the  levy  falls  and  the  extent  thereof.  No 
reason  is  perceived  why  Congress  has  not  the  power  to 
confer  upon  him  authority  to  revise  an  assessment,  which 
be  himself  makes,  and  to  withdraw  it,  if  he  believe  it  with- 
out warrant  of  law.    Equally  Congress  must  have  power  to 
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delegate  to  him  authority  to  withdraw  the  assessment  on 
tf»rms — that  is,  to  compromise  it — if  he  think  the  tax 
illegal,  or  the  particular  individual  not  liable  for  it,  or 
not  to  the  whole  extent,  or  that  the  full  amount  of  the 
tax  can  not  be  collected.  The  power  conferred  on  the 
commissioner  by  section  3220,  Revised  Statutes,  to  pay 
back  taxes  erroneously  or  illegally  assessed  or  collected 
has  been  exercised  for  years  without  question,  and  has 
been  sustained  by  the  Supreme  Court.  {U,  S.  v.  Sav- 
ings Bank^  104  U.  S.  728.)  If  Congress  can  give  the 
commisisoner  authority  to  pay  back  taxes  which  have  gone 
into  the  Treasury,  it  can  of  course  give  him  authority 
to  remit  the  taxes  at  an  earlier  stage.  The  remarks  of 
Justice  Harlan  in  United  States  v.  RoeUe  (Fed.  Cas. 
16186)  are  dicta,  as  is  shown  by  the  opinion  on  error 
{Whiskey  cases ^  99  U.  S.  694,  596,  597),  where  it  appears 
that  the  Commissioner  of  Internal  Revenue  had  never 
acted  on  the  case.  The  Dorsheimer  case  (7  Wall.  166) 
dealt  with  a  statute  authorizing  the  remission  of  fines, 
forfeitures,  and  penalties  only,  and  the  remarks  of  the 
court  must  be  construed  in  view  of  that  fact.  I  entertain 
no  doubt  that  Congress  can  delegate  to  the  Commissioner 
of  Internal  Revenue  the  power  to  compromise  a  tax  after 
it  is  assessed,  but  before  payment,  and  before  distraint  is 
levied  or  suit  brought  upon  it. 

It  is  equally  clear  that  section  3229,  Revised  Statutes, 
does  this.  Its  language  is  amply  large  to  cover  this  grant, 
end  the  express  requirement  in  the  statute  of  a  statement 
showing  the  assessed  tax  with  additions  and  penalties 
would  be  meaningless,  if  the  power  to  compromise  did  not 
include  the  tax  itself. 

Your  letter  refers  to  certain  opinions  of  my  predecessors 
which  are  said  to  indicate  a  divergence  of  view  on  the 
subject  here  dealt  with.  The  question  discussed  in  those 
opinions  was  whether  either  section  3229,  Revised  Statutes, 
or  section  3469,  Revised  Statutes,  gave  the  power  to  remit 
an  admittedly  lawful  tax  on  a  perfectly  solvent  person 
on  account  of  the  hardship  of  the  case.  No  such  question 
is  submitted  to  me  in  your  letter  which  confines  itself, 
us  I  confine  myself,  to  the  mere  question  of  power  to  com- 
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promise  a  tax  case  involving  a  distraint.  Nor  does  the 
case  of  the  Denver  Dairy  Co.  referred  to  in  your  letter 
raise  such  a  question.  In  that  case  there  was  a  fair  doubt 
as  to  the  validity  of  the  assessment  {United  States  v. 
llyldO  Pounds  of  Butter^  195  Fed.  657),  and  the  revenue 
officer  reported  that  probably  no  more  than  the  offer  could 
be  realized  by  distraint.  The  question  of  the  power  of  the 
Commissioner  of  Internal  Revenue  to  remit  an  admittedly 
valid  tax  on  a  solvent  taxpayer  for  reasons  of  mere  hard- 
ship is  one,  therefore,  which  I  have  not  considered,  and  on 
which  I  express  no  opinion. 

I  have  the  honor  to  be,  your  obedient  servant, 

T.  W.  GREGORY. 
To  the  Secretary  of  the  Treasury. 


PURCHASE  OF  I>INK   OF   RAILROADS    IN   AliASKA. 

The  President  is  authorized,  under  the  act  of  March  12,  1914  (38 
Stat  305)^  to  obligate  the  United  States  to  expend,  for  the 
purchase  of  a  line  of  railroads  in  Alaska  necessary  to  com- 
plete the  line  designated  by  him,  a  sum  in  excess  of  the  existing 
appropriation  by  Congress,  but  within  the  maximum  of  the 
cost  as  prescribed  by  the  act. 

Department  of  Justice, 

March  24,  191o. 

Sir:  In  your  letter  of  the  5th  instant  you  refer  to  the 
act  of  March  12,  1914,  entitled  "An  act  to  authorize  the 
President  of  the  United  States  to  locate,  construct,  and 
operate  railways  in  the  Territory  of  Alaska"  (38  Stat. 
305,  ch.  37),  the  execution  of  which  has  in  certain  re- 
spects been  confided  to  your  department  by  Executive 
order,  and  ask  whether  the  President  "is  authorieed  to 
obligate  the  United  States  to  expend,  for  the  purchase  of 
a  line  of  railroads  in  Alaska  necessary  to  complete  the  line 
designated  by  him,  a  sum  in  excess  of  the  existing  appro- 
priation by  Congress,  but  within  the  maximum  of  the  cost 
as  prescribed  by  the  act." 

The  act  expressly  empowers  and  directs  the  President 
to  lay  out,  construct,  and  operate  the  railroad  or  railroads 
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in  contemplation.  There  is  a  provision  that  he  may  "  pur- 
chase, condemn,  or  otherwise  acquire,  upon  such  terms  as 
he  may  deem  proper,  any  other  line  or  lines  of  railroad  in 
Alaska  which  may  be  necessary  to  complete  the  construc- 
tion of  the  line  or  lines  of  railroad  designated  or  located 
by  him  " ;  and  another  that  he  may  "  make  such  other  con- 
tracts as  may  be  necessary  to  carry  out  any  of  the  pur- 
poses of  this  act";  and  there  is  also  this  sweeping  grant 
of  power,  viz : 

"  That  it  is  the  intent  and  purpose  of  Congress  through 
this  act  to  authorize  and  empower  the  President  of  the 
United  States,  and  he  is  hereby  fully  authorized  and  em- 
powered, through  such  officers,  agents,  or  agencies  as  he 
may  appoint  or  employ,  to  do  all  necessary  acts  and  things 
in  addition  to  those  specially  authorized  in  this  act  to 
enable  him  to  accomplish  the  purposes  and  objects  of  this 
net." 

Thus  it  appears  that  the  making  of  such  a  contract  as 
that  which  you  describe  is  authorized,  not  by  implication 
merely  but  in  express  terms. 

Section  2  provides : 

"  That  the  cost  of  the  work  authorized  by  this  act  shall 
not  exceed  $35,000,000,  and  in  executing  the  authority 
granted  by  this  act  the  President  shall  not  expend  nor 
obligate  the  United  States  to  expend  more  than  the  said 
sum;  and  there  is  hereby  ajppropriated,  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated,  the  sum  of 
$1,000,000  to  be  used  for  carrying  out  the  provisions  of 
this  act,  to  continue  available  until  expended." 

While  the  limitation  upon  the  total  expense  must,  of 
course,  be  carefully  respected  in  the  making  of  all  con- 
tracts, as  well  as  in  all  actual  disbursements  of  the  moneys 
within  that  amount  which  Congress  may  from  time  to 
time  appropriate,  it  is  clear  that  the  power  to  contract 
presently  for  the  payment  of  money  in  ♦^^he  future  is  not 
confined  to  the  amount  of  the  existing  appropriation.  The 
contract  would  stand  good  until  satisfied-  even  though  the 
appropriation  became  exhausted.  In  tha*.  event,  however, 
the  obli£:ation  of  the  Government  could  pot  be  discharged 
/mtil  more  money  had  been  appropriated  oy  Congress. 
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See: 

Revised  Statutes,  section  3679,  as  amended  February  27, 
1906  (34  Stat.  48) ;  Revised  Statutes,  sections  3732,  3733, 
5503 ;  act  of  June  30, 1906,  section  9  (34  Stat.  764) ;  30  Op. 
147;  28  Op.  466;  15  Op.  124,  209,  236;  19  Op.  650;  21  Op. 
1,  244,  288,  490;  27  Op.  432;  12  Comp.  Dec.  324;  Shipman 
V.  United  States,  18  Ct.  CI.  146. 

Your  question  is  answered  in  the  affirmative. 
Respectfully, 

T.  W.  GREGORY. 

To  the  Secretary  of  the  Interior. 


WHEN  SECTION  14  OF  THE  SEAMEN'S  ACT  TAKES  EFFECT, 

Section  14  of  the  seamen's  act  of  March  4,  1915  (38  Stat.  1170) » 
relating  to  life-saving  regulations,  becomes  effective  on  November 
4, 1915,  as  to  United  States  vessels  and  on  March  4, 1916,  as  to  all 
other  vessels. 

Department  of  Justice, 

March  31,  1916. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  March  19,  1915,  wherein  you  request  my  opinion 
as  to  whether  section  14  of  the  so-called  seamen^s  bill 
(Senate  136)  approved  March  4,  1915,  will  take  effect  on 
July  1,  1915,  or  on  November  4,  1915,  and  March  4,  1916, 
respectively,  as  to  domestic  and  foreign  vessels. 

The  material  portions  of  the  two  sections  of  this  act  that 
must  be  considered  in  answering  your  inquiry  read: 

"  Sec.  14.  That  section  forty-four  hundred  and  eighty- 
eight  of  the  Revised  Statutes  is  hereby  amended  by  adding 
thereto  the  following: 

"  The  powers  bestowed  by  this  section  *  *  *  in  re- 
spect of  life  boats  *  *  *  etc.  *  *  *  on  steamers 
navigating  the  ocean,  or  any  lake,  bay,  or  sound  of  the 
United  States,  on  and  after  July  first,  nineteen  hundred 
and  fifteen,  shall  be  subject  to  the  provisions,  limitations, 
and  minimum  requirements  of  the  regulations  herein  set 
forth,  and  all  such  vessels  shaU  thereafter  be  required  to 
comply  in  all  respects  therewith:  Provided,  That  foreign 
vessels  leaving  ports  of  the  United  States  shall  comply 
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with  the  rules  herein  prescribed  as  to  life-saving  appli- 
ances,    *     *     *,"  etc. 

"  Sec.  18.  That  this  aot  ahaU  take  effect^  as  to  all  vessels 
of  the  United  States,  eight  months  after  its  passage,  and 
as  to  foreign  vessels  twelve  months  after  its  passage, 
♦    *     V'etc. 

The  legislative  history  of  the  act  is  as  follows  : 

H.  R.  23673,  known  as  the  Wilson  bill,  failed  to  become 
a  law  in  the  Sixty-second  Congress.  It  was  reintroduced 
in  the  Sixty-third  Congress  as  "  Senate  136  "  and  known  as 
the  La  FoUette  bill.  With  minor  changes  it  passed  the 
Senate  October  23,  1913;  was  transmitted  to  the  House 
and  referred  to  the  Committee  on  Merchant  Marine  and 
Fisheries,  (A  second  bill — Senate  4 — also  introduced  by 
Mr.  La  FoUette,  on  October  21,  1913,  need  not  be  further 
noticed.)  Meantime,  on  May  3,  1913,  H.  R.  4616,  having 
the  identical  title  of  the  present  act,  was  introduced  in  the 
House  and  known  as  the  "Alexander  bill." 

None  of  these  three  bills  had  any  provision  resembling 
section  14,  supra^  because  the  life-boat  provisions  of  that 
section  were  taken  from  the  International  Convention  on 
the  Safety  of  Life  at  Sea,  which  was  not  agreed  to  at 
London  until  January  20^  1914.  Each  of  these  three  bills 
alike  provided  that  it  should  take  effect  ninety  days  after 
its  passage  as  to  United  States  vessels,  and  twelve  months 
after  its  passage  as  to  foreign  vessels. 

On  Jwne  19^  19H^  the  House  Committee  on  Merchant 
Marine  and  Fisheries,  by  its  majority  report  (No.  852, 
63d  Cong.,  2d  sess.),  recommended  a  substitute  for  all 
after  the  enacting  clause  of  Senate  136 ;  declared  that  the 
Alexander  bill  was  used  as  a  basis  of  the  proposed  substi- 
tute, and,  speaking  of  section  14,  said  (p.  26) : 

"The  lifeboat  provisions  ♦  *  ♦  are  substantially 
those  contained  in  the  Convention  on  Safety  of  Life  at  Sea, 
adopted  at  London  January  20, 1914." 

That  convention  provided  for  legislation  by  the  respec- 
tive countries  interested  in  order  to  give  effect  thereto. 
(Arts.  1  and  65.)  It  further  provided  (art.  65)  "This 
convention  shall  come  into  force  on  the  1st  July,  1915." 
Ratification  of  the  convention  by  the  countries  represented 
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was  essential.  (Arts.  3  and  69.)  The  United  States  has 
not  yet  ratified  it. 

The  introductory  paragraph  of  section  14  of  the  com- 
mittee substitute  was  in  form  as  finally  enacted,  save  that 
the  last  proviso  as  to  foreign  vessels  was  added  later. 
Section  18  of  the  committee  substitute  changed  the  rdnety- 
day  period  in  section  17  of  the  Alexander  bill  (affect- 
ing United  States  vessels)  to  six  months.  (This  was 
undoubtedly  done  to  meet  the  recommendation  to  that 
effect  of  the  Secretary  of  Commerce  in  a  communication 
to  Senator  Clark.  Congr.  R.,  63d  Cong.,  1st  sess.  p.  5693.) 
The  substitute  was  adopted ;  and,  thus  altered,  Senate  136 
passed  the  House.  Later,  in  conference,  the  six  months 
period  was  changed  to  eight  mx>nths^  and  in  this  form,  with 
minor  changes  not  here  important,  the  bill  became  a  law. 

In  my  judgment,  no  part  of  this  act  becomes  effective 
legislation  until  November  4,  1915,  as  to  United  States 
vessels,  and  March  4,  1916,  as  to  all  others.  I  base  this 
conclusion  on  these  considerations. 

I. 

When  the  three  original  measures  (the  Wilson,  La  Fol- 
lette,  and  Alexander  bills)  were  originally  introduced,  the 
ninety-day  provision  and  the  year  provision  necessarily 
controlled  the  taking  effect  of  the  whole  act.  This  was 
also  true  of  these  provisions  when  each — ^the  Wilson  and 
lia  FoUette  bills — passed  the  body  in  which  it  was  orig- 
inally introduced.  Save  that  "  ninety  days  "  was  replaced 
by  "six  months,"  the  language  used  in  section  18  of  the 
substitute  for  Senate  136  was  identical  in  all  respects  here 
material,  with  the  language  in  section  17  of  the  Alexander 
bill.  I  see  no  reason  for  giving  that  language  in  the  bill 
as  finally  passed  any  narrower  operation  than  must  be 
attributed  to  it  in  the  earlier  stages  of  that  bill,  or  any  of 
the  three  precedent  bills. 

Had  Senate  136  been  passed  on  June  19^  19H^  when  sec- 
tion 14  first  appeared  therein,  the  six  months  period  then 
named  in  section  18  would  have  expired  December  19, 
1914 — over  a  half  year  prior  to  the  arbitrary  date  fixed  in 
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section  14  (to  conform  to  the  date  named  in  the  London 
convention).  There  was  at  that  time  no  thought  in  the 
legislative  mind  of  any  conflict  between  the  two  periods: 
and  there  was  no  conflict,  in  fact,  even  though  section  18 
were  applied,  as  it  should  be,  to  the  whole  act.  The  pres- 
ent apparent  conflict  is  due  solely  to  lapse  of  time  in  the 
legislative  consideration  of  the  bill. 

Of  a  situation  quite  similar  to  this  the  Supreme  Court, 
in  United  States  v.  Burr^  159  U.  S.  78,  86,  said : 

"  The  bill  was  reported  to  the  Senate  by  the  Finance  Com- 
mittee (to  which  it  had  been  referred)  on  March  20,  1894, 
and  *  the  thirtieth  day  of  June '  was  substituted  in  sections 
one  and  two  for  the  first  day  of  June.  The  bill,  as  amended 
in  the  Senate,  passed  that  body  July  3,  1894,  and  sections 
one  and  two  were  amended  by  substituting  the  first  day  of 
August  for  the  thirtieth  day  of  June.  The  conference  com- 
mittee of  the  House  agreed  to  the  bill  as  passed  by  the 
Senate  without  any  further  amendment  on  August  13,  and 
it  was  sent  to  the  President  on  August  15.  It  thus  ap- 
pears that  at  every  stage  of  its  progress  the  intention  of 
Congress  was  that  the  tariff  provisions  of  the  bill  should 
operate  prospectively  and  that  as  by  the  concurrence  of 
the  House  in  the  Senate  amendments  the  bill  did  not  go 
back  to  the  Senate,  the  first  day  of  August  remained  in  the 
bill  as  originally  fixed  in  the  Senate,  July  3,  1894. 

"  Both  Houses  intended  that  the  duties  imposed  by  sec- 
tion one,  and  the  additions  made  to  the  free  list  in  section 
two,  should  not  take  effect  except  at  a  point  of  time  after 
the  passage  of  the  act.  And  the  Senate  endeavored  to 
effectuate  that  intention  by  its  action  on  the  third  of  July, 
but,  because  of  the  differences  between  the  two  bodies, 
the  passage  of  the  act  was  delayed^  which  delay  was  ter- 
minated by  the  House  finally  accepting  the  changes  made 
by  the  Senate,  so  that  no  new  date  in  the  future  was  specifi- 
cally assigned  for  section  one  to  go  into  effect,  although 
the  intention  that  the  act  should  not  operate  retrospec- 
tively was  palpable  throughout." 
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11. 

The  language  itself  is  that  usually  employed  by  legis- 
lative bodies  to  postpone  generally  the  taking  effect  of  an 
enactment  in  its  entirety,  and  the  section  (18)  is  located 
at  the  appropriate  and  usual  place  in  the  act  for  such 
purpose. 

III. 

While  recognizing  the  rule  that  a  special  provision  con- 
trols a  general  provision  on  the  same  subject,  I  under- 
stand this  to  be  a  mere  rule  of  construction  having  to  do 
with  the  application  of  one  of  two  inconsistent  provisions 
in  the  administration  of  an  act  that  has  become  an  opera- 
tive law. 

In  Urdted  States  v.  Burr^  supra^  speaking  of  a  section 
naming  a  specific  date  anterior  to  the  passage  of  the  act, 
the  court  said  (p.  83) : 

"The  question  is  not  one  of  construction  but  of  inten- 
tion as  to  the  operative  effect  of  this  act  because  of  the 
existence  of  the  particular  date  in  section  1." 

If  this  be  so,  the  rule  should  not  be  applied  to  bring  to 
life  a  fragment  of  a  statute  in  advance  of  the  birth  of  the 
whole. 

IV. 

Section  18,  rather  than  section  14,  would  seem  to  be  the 
specific  section,  so  far  as  the  taking  effect  of  the  act  is  con- 
cerned. In  29  Op.  505,  of  a  somewhat  similar  condition 
in  the  eight-hour  law,  Attorney  General  Wickersham  said 
(p.  511) : 

"  Your  third  question  is  whether  the  provision  regard- 
ing the  employment  of  labor  should  be  inserted  in  contracts 
now  to  be  awarded  for  supplies  for  the  entire  current  fiscal 
year. 

"The  first  section  of  the  act  provides  that  *  every  con- 
tract hereafter  made  ♦  *  *  shall  contain'  an  eight- 
hour  work-day  restriction,  as  well  as  a  penalty  stipulation 
for  a  violation  thereof.  Section  3  provides  that  *  this  act 
shall  become  effective  and  be  in  force  on  and  after  January 
1,  1913.' 
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'^  It  appears  that  section  3  was  added  in  the  Senate  with- 
out debate  (48  Cong.  Bee.,  7418,  May  24,  1912),  so  that 
this  provision  must  be  understood  as  having  been  accepted 
by  that  body  as  meaning  just  what  it  said." 

And  speaking  of  reasons  making  for  the  contrary  view, 
further  said  (p.  512) : 

"  But  these  inferences  are  too  vague,  in  my  opinion,  to 
justify  a  disregard  of  the  plain  meaning  and  effect  of  sec- 
tion 8.  That  section  expressly  fixes  the  time  when  the  act 
shall  become  effective  and  be  in  force;  and,  as  the  only 
requirement  of  the  act  is  that  contracts  thereafter  made 
shall  contain  the  eight-hour  restriction  and  penalty  stipu- 
lation, when  Congress  said  that  the  act  should  become 
effective  and  be  in  force  on  the  later  date,  it  can  only  be 
understood  to  have  been  meant  that  until  that  date  the 
mandate  of  the  act  in  the  respect  mentioned  should  be 
regarded  as  innocuous.  In  other  words,  in  view  of  the 
provision  of  section  3  that  ^  this  act  shall  become  effective 
and  be  in  force  on  and  after  January  1,  1913,'  the  words 
'every  contract  hereafter  made'  in  section  1  must  neces- 
sarily mean  that  every  contract  made  after  the  act  becomes 
effective  shall  contain  the  provisions  mentioned.  To  hold 
that  the  mandate  of  the  act  as  to  the  insertion  in  contracts 
of  the  eight-hour  restriction  and  penalty  stipulation  be- 
came operative  on  its  passage  despite  section  3,  but  that 
such  contractual  provisions  were  not  to  become  operative 
until  January  1, 1913,  is  to  write  a  new  act." 

V. 

Section  14  is  not  direct  independent  legislation.  It 
merely  undertakes  to  amend  section  4488,  Revised  Statutes, 
and  it  is  the  section  4488  as  amended  and  redrafted  in 
section  14  that  contains  this  date  of  July  1,  1915.  Until 
the  amendatory  act  takes  effect  it  does  not  supplant  old 
section  4488,  whatever  may  be  the  language  embraced  in 
the  redraft  of  that  section. 
In  Vruted  States  v.  Burr^  supra^  it  is  said  (pp.  83-86)  : 
"And  upon  the  threshold  we  are  met  with  the  fact  that 
the  act  of  October  1,  1890,  was  not  repealed  in  terms  until 
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August  28,  1894,  *  *  *  (83).  How  then  can  it  be  held 
that  the  act  of  October  1, 1890,  was  intended  to  be  repealed 
by  retroaction?  *  *  *  (84).  These  considerations  lead 
to  the  conclusion  that  the  act  ought  not  to  be  construed  to 
operate  retrospectively,  contrary  to  the  general  rule,  and 
so  as  to  turn  what  was  intended  to  secure  a  period  of  time 
to  enable  business  men  to  act  understandingly  under  the 
new  law  into  a  source  of  confusion  and  mischief  to  the  con- 
trary (85).  And  as  the  act  of  October  1,  1890,  was  not 
repealed  by  the  act  of  August,  1894,  until  the  latter  act 
became  a  law  *  *  *  we  think  it  can  not  be  doubted 
that  Congress  intended  that  the  rates  of  duty  prescribed 
by  the  act  of  1894  to  be  levied  on  the  1st  day  of  August, 
if  the  hUl  should  then  he  a  law^  and  if  not,  then  as  soon 
after  that  date  as  it  should  become  a  law.     (86.)" 

VI. 

If  the  two  provisions  were  otherwise  irreconcilable,  the 
later  provision  (sec.  18)  must  prevail,  because  it  is  both 
presumptively  and  in  fact  in  this  instance  the  one  which 
came  last  to  the  attention  of  the  legislature.  As  the  latest 
legislative  thought  on  the  subject  it  must  prevail.  In 
Powers  V.  Barney,  o  Blatch.  202,  of  a  conflict  in  the  tariff 
act  of  March  2,  1861,  between  an  earlier  section  assessing  a 
10  per  cent  ad  valorem  duty  on  Peruvian  bark  and  a  later 
section  exempting  it  from  all  duty,  the  court  said : 

"In  this  difficulty  of  conflicting  claims,  I  know  of  no 
other  way  of  solving  it,  than  by  applying  the  well-settled 
rule  of  construction,  in  the  case  of  two  repugnant  pro- 
visions of  the  same  act,  which  is,  that  the  last  provision 
shall  prevail,  as  speaking  the  latest  and  final  intent  of  the 
lawmakers." 

See  also  2  Sutherland  on  Statutory  Construction,  sec. 
349,  p.  668 ;  26  Am.  &  Eng.  Encyc.  Law,  2d  ed.,  619 ;  HaU  v. 
Equator  Smelting  Co,^  11  Fed.  Cas.  No.  5931;  In  re  Rich- 
ards^ 96  Fed.  935,  939 :  United  States  v.  Jackson,  143  Fed. 
783,  787. 

Respectfully, 

T.  W.  (GREGORY. 

To  THE  Secretary  of  Commerce. 
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NATIONAL  BANKS— GUARANT^Y  OF  DEPOSITS. 

A  national  bank  may  enter  Into  a  contract  with  a  guaranty  com- 
pany under  which,  In  consideration  of  premiums  paid  by  the 
bank,  the  company  Insures  and  guarantees  each  depositor  in 
the  bank  the  full  payment  of  his  deposit  therein. 

Department  of  Justice, 

March  31,  1915, 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  February  12,  1915,  inclosing  letter  of  the 
Comptroller  of  the  Currency,  opinion  of  the  Acting  Solici- 
tor of  the  Treasury,  and  brief  filed  with  the  Comptroller 
on  behalf  of  a  guaranty  company  and  certain  national 
banks,  in  which  the  question  is  raised  as  to  whether  a 
national  bank  may  enter  into  a  contract  with  a  guaranty 
company  under  which,  in  consideration  of  premiums  paid 
by  the  bank,  the  company  "insures  and  guarantees  each 
depositor  in  the  bank  the  full  payment  of  his  deposit 
therein."    You  ask  my  opinion  upon  this  question. 

In  my  opinion  it  is  within  the  power  of  a  national  bank 
t«  enter  into  such  a  contract. 

The  law  confers  upon  national  banks  such  incidental 
powers  as  are  required  to  meet  all  legitimate  demands  of 
the  banking  business  and  to  enable  them  to  conduct  their 
affairs  safely  and  prudently  within  the  scope  of  their 
charters.  (Sec.  5136,  Rev.  Stat.;  First  National  Bank 
V.  National  Exchange  Bank,  92  U.  S.  122,  127.)  The 
power  to  give  security  for  deposits  seems  to  be  recognized , 
by  section  5153,  Revised  Statutes,  as  among  these  inci- 
dental powers.  The  section  last  mentioned,  after  provid- 
ing that  all  associations  created  under  the  act  shall,  when 
so  designated  by  the  Secretary  of  the  Treasury,  be  de- 
positaries, further  provides  that  "The  Secretary  of  the 
Treasury  shall  require  the  associations  thus  designated  to 
give  satisfactory  security,  by  the  deposit  of  United  States 
bonds  and  otherwise,  for  the  safe-keeping  and  prompt 
payment  of  the  public  money  deposited  with  them,"  etc. 
It  is  believed  that  this  section  is  more  reasonably  con- 
strued as  a  recognition  of  the  existence  of  the  power  on 
the  part  of  national  banks  to  give  security  for  deposits 
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than  as  a  grant  by  implication  of  authority  to  give  security 
for  Government  deposits  alone. 

The  power  of  banks  to  give  security  for  deposits  or  for 
payment  of  their  debts  has  been  frequently  recognized.  It 
has  been  held  that  the  property  of  a  bank  may  be  pledged 
as  security  for  a  debt  {United  States  v.  Robertson  (1831), 
5  Pet.  641,  650)  ;  that  a  bond  with  sureties  may  be  given 
to  prevent  depositors  from  withdrawing  their  accounts 
(Wylie  v.  Commercial  <&  Farmers'^  Bank  (1902),  41  S.  E. 
504,  509,  63  S.  C.  406) ,  and  that  a  national  bank  may  give 
its  bond  with  sureties  to  secure  a  deposit  of  State  funds 
{State  of  Nebraska  v.  First  National  Bank  of  Orleans 
(1898) ;  88  Fed.  947,  951.) 

The  power  to  contract  for  guaranteeing  or  securing  de- 
positors arises  from  the  nature  of  the  relation  existing  be- 
tween the  banks  and  their  depositors.  The  relation  created 
between  the  bank  and  a  depositor  by  the  receipt  of  deposits 
is  that  of  debtor  and  creditor.  {Barik  of  the  Republic 
V.  MUlard  (1869) ;  10  Wall.  152, 155;  Davis  v.  Elrrdra  Sav- 
ings Bank  (1896),  161  U.  S.  275,  288.)  The  power  to 
receive  deposits,  expressly  granted  to  every  national  bank 
(sec.  5136  R.  S.),  is,  of  course,  indispensable  to  the  conduct 
of  the  business  of  banking,  and  the  extent  of  its  exercise  is 
in  a  degree  the  measure  of  the  success  of  the  bank.  The 
ability  of  a  bank  to  obtain  deposits  largely  depends  upon 
the  confidence  of  depositors  or  the  belief  that  their  deposits 
are  secure.  Loss  of  such  confidence  on  the  part  of  de- 
positors is  usually  attended  with  loss  and  inconvenience 
to  them,  to  the  bank,  and  to  the  public.  The  law  accord- 
ingly imposes  upon  the  bank  an  imperative  duty  not  only 
to  repay  deposits  but  to  keep  them  secure.  For  the  pro- 
tection of  depositors,  its  revenues  and  property  are  pledged, 
its  stockholders  are  made  subject  to  a  double  liability,  and 
its  directors  may  be  held  liable  for  a  violation  of  their 
duties. 

The  means  by  which  depositors  are  to  be  protected  and 
secured  are  not  expressly  limited  or  restricted  by  statute. 
A  large  discretion  is  left  to  the  officers  and  directors.  They 
may  use  such  means  for  the  purpose  as  are  not  prohibited 
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by,  or  inconsistent  with  the  provisions  of,  the  law,  and  as 
they  may  reasonably  find  to  be  suitable  and  proper  and 

not  inconsistent  with  the  prudent  conduct  of  the  affairs  of 
the  bank  within  the  scope  of  its  charter.  "  Whatever  pro- 
tects the  depositor,'^  it  has  been  said,  ^'  protects  the  bank, 
because  it  assures  confidence  in  the  bank."  {Noble  State 
Bank  v.  Haskell  (1908),  22  Okla.  48,  89.) 

A  contract  of  insurance  or  guaranty,  such  as  described 
in  the  question  submitted,  may  afford  protection  to  de- 
positors by  securing  the  performance  of  an  obligation  on 
the  part  of  the  bank  which  otherwise  might  not  be  per- 
formed. And  it  is  not  unreasonable  to  believe  that  such  a 
contract  at  the  same  time  may  prove  valuable  to  the  bank 
because  of  the  confidence  it  may  assure.  No  reason  is  per- 
ceived for  prohibiting  a  national  bank,  in  the  discretion  of 
its  directors,  from  so  securing  its  depositors  or  for  denying 
to  the  bank  such  benefits  as  they  believe  may  accrue  in 
Ihe  form  of  increased  confidence  resulting  from  such  a 
contract. 

Opinions  of  former  Attorneys  General,  dated,  respec- 
tively, July  28, 1908  (27  Op.  87),  and  April  6, 1909  (27  Op. 
272),  are  referred  to  in  the  inclosures  as  having  been  con- 
strued by  the  Comptroller  of  the  Currency  as  holding  that 
national  banks  are  without  authority  to  pay,  as  part  of 
their  legitimate  expenses,  premiums  on  policies  insuring 
their  depositors  against  loss. 

As  I  view  these  opinions,  the  conclusion  in  neither  of 
them  is  inconsistent  with  the  conclusion  reached  herein. 

The  opinion  of  July  28,  1908,  construing  the  Oklahoma 

State  banking  act,  determined  that  a  national  bank  could 

not  lawfully  participate  in  the  plan  contemplated  by  the 

act  for  guaranty  of  deposits,  because  it  involved  essentially 

a  guaranty  to  the  depositors  of  other  banks  that  they 

should  be  paid  in  full — a  contract  which  was  deemed  beyond 

the  powers  of  the  bank  to  make.    The  opinion  of  April  6, 

1909,  held  that  national  banks  in  the  State  of  Kansas  could 

not  avail  themselves  of  the  bank  depositor's  guaranty  law 

of  that  State.    The  inquiry,  upon  the  answer  to  which  the 

decision  rests,  was  whether  an  acceptance  of  the  provisions 
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:)f  the  Kansas  law  "would  so  control  tlie  conduct  of  the 
affairs  of  national  banks  as  to  expressly  conflict  with  the 
laws  of  the  United  States." 

As  pointed  out  in  the  opinion  of  the  Solicitor  of  the 
Treasury,  the  more  recent  opinion  of  May  7,  1909  (27  Op. 
B24).  in  which  the  form  of  a  policy  of  insurance  guaran- 
teeing the  assets  of  a  national  bank  against  loss  was  ap- 
[)roved,  provided  certain  suggested  modifications  should  be 
made,  is  more  nearly  in  point  on  the  question  now  under 
consideration  and  is  in  harmony  with  the  views  herein 
t»xpressed. 

The  language  employed  in  the  opinions  of  July  28, 1908, 
and  xVpril  6,  1909,  to  the  effect  that  national  banks  are 
without  power  to  contract  for  insuring  that  depositors 
shall  be  paid  in  full  was  used  in  the  course  of  argument 
merely,  applied  to  a  question  which  it  was  not  necessary 
to  determine,  and  may  be  disregarded  so  far  as  inconsistent 
witli  this  opinion. 
Respectfully, 

T.  W.  GREGORY. 

fo  THE  Secretary  of  the  Treasury. 


CANAL  ZONE— AMENDMENT  OF  PENAL  CODE  AND  CODE  OF 
CRIMINAL  PROCEDURE  BY  EXECUTIVE  ORDER. 

By  section  2  of  the  Panama  Canal  Act  of  August  24,  1912  (37  Stat. 
561),  the  President  is  prohibited  from  amending  sections  342.  368 
and  461  of  the  Penal  Code,  and  repealing  section  47  of  the  Code 
of  Criminal  Procedure  of  the  Canal  Zone. 

Section  23  of  the  Code  of  Criminal  Procedure  of  the  Canal  Zone 
may  be  amended  by  the  President  by  virtue  of  section  7  of  the 
Panama  Canal  Act,  which  authorizes  him  to  establish  by  order 
rules  governing  the  magistrates'  courts. 

Department  of  Justice, 

October  U,  1914. 

Sir  :  You  have  transmitted  to  me  draft  of  an  Executive 
c  rder  to  amend  sections  342,  368,  and  461  of  the  Penal  Code 
of  the  Canal  Zone,  which  draft  of  order  has  been  submitted 
by  the  Secretary  of  War  to  the  governor  of  the  Panama 

Note.— Tbis  opinion  was  temporarily  withheld  from  publication  and  later 
t'eleast-Kl. 
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Canal  for  approval,  and  which  has  been  approved  by  him. 
Also,  draft  of  a  second  Executive  order  to  amend  section 
23  and  i-epeal  section  47  of  act  No.  15,  entitled  "An  act  to 
establish  a  code  of  criminal  procedure  for  the  Canal  Zone, 
Isthmus  of  Panama,"  which  has  been  similarly  submitted 
and  approved. 

You  request  my  opinion  regarding  the  same. 

Under  the  act  of  April  28,  1904,  chapter  1758.  secticm  2 
(33  Stat.  429),  it  was  provided : 

"  That  until  the  expiration  of  the  Fifty-eighth  Congress, 
unless  provision  for  the  temporary  government  of  the 
Canal  Zone  be  sooner  made  by  Congress,  all  the  military, 
civil,  and  judicial  powers  as  well  as  the  power  to  make  all 
rules  and  regulations  necessary  for  the  government  of  the 
Canal  Zone  and  all  the  rights,  powers,  and  authority 
granted  by  the  terms  of  said  treaty  to  the  United  States 
shall  be  vested  in  such  person  or  persons  and  shall  be  exer- 
cised in  such  manner  as  the  President  shall  direct  for  the 
government  of  said  2ione  and  maintaining  and  protecting 
the  inhabitants  thereof  in  the  free  enjoyment  of  their  lib- 
erty, property,  and  religion." 

In  an  opinion  rendered  by  the  Attorney  General  to  the 
President  under  date  of  January  30,  1907  (26  Op.  113),  it 
was  held  that,  by  the  terms  of  the  above  statute,  "  its  effect 
is  limited  to  the  duration  of  the  Fifty-eighth  Congress,  but 
I  do  not  understand  this  as  meaning  that  Congress  intended 
the  Canal  Zone  to  be  without  any  legal  government  after 
the  period  fixed,"  and  that — 

"  In  the  absence  of  action  by  Congress  distinctly  denying 
bim  that  right  and  establishing  by  law  a  state  of  anarchy 
in  the  Canal  Zone,  the  President  would  have  the  power  to 
administer  this  territory,  merely  because  control,  with  the 
incidents  of  sovereignty,  over  it  was  possessed  by  the 
United  States,  and  no  other  provision  for  its  orderly  gov- 
ernment had  been  made." 

In  pursuance  of  the  above  powers  various  acts,  entitled 
"Laws  of  the  Canal  Zone,  Isthmus  of  Panama,"  were  en- 
acted by  the  Isthmian  Canal  Commission,  beginning  with 
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August  16,  1904,  and  continuing  until  the  year  1912.  The 
enacting  clause  of  each  of  these  statutes  was  as  follows: 

"  By  authority  of  the  President  of  the  United  States,  be 
it  enacted  by  the  Isthmian  Canal  Commission." 

These  various  acts  provided  for  the  organization  of  a 
judiciary  and  the  exercise  of  judicial  powers;  the  organiza- 
tion of  the  municipal  government  in  the  Canal  Zone;  pro- 
visions for  sanitary  rules  and  regulations  for  the  Canal 
Zone;  establishment  of  a  penal  code  and  a  code  of  criminal 
procedure  for  the  Canal  Zone;  and  various  other  purposes. 

From  time  to  time  these  acts  were  amended  by  the  Isth- 
mian Canal  Commission  and  also  by  Executive  orders  is- 
sued by  the  President  himself,  one  of  such  orders,  namely. 
Executive  order  of  March  13,  1907,  issued  by  President 
Roosevelt,  being  the  subject  of  one  of  the  amendments  in 
the  proposed  Executive  order  now  transmitted  by  you 
to  me. 

The  temporary  administration  of  the  Panama  Canal 
Zone,  provided  for  as  above,  was  terminated  by  the  enact- 
ment by  Congress  of  the  act  of  August  24, 1912,  chapter  390 
(37  Stat.  560),  entitled  "An  act  to  provide  for  the  opening, 
maintenance,  protection,  and  operation  of  the  Panama 
Canal,  and  the  sanitation  and  government  of  the  Canal 
Zone."    Under  section  2  it  was  provided : 

"That  all  laws,  orders,  regulations,  and  ordinances 
adopted  and  promulgated  in  the  Canal  Zone  by  order  of 
the  President  for  the  government  and  sanitation  of  the 
Canal  Zone  and  the  construction  of  the  Panama  Canal  are 
hereby  ratified  and  confirmed  as  valid  and  binding  until 
Congress  shall  otherwise  provide.  The  existing  courts 
established  in  the  Canal  Zone  by  Executive  order  are  recog- 
nized and  confirmed  to  continue  in  operation  until  the 
courts  provided  for  in  this  Act  shall  be  established." 

Under  section  4,  the  President  was  authorized  to  dis- 
continue the  Isthmian  Canal  Commission  and  "thereafter 
to  complete,  govern,  and  operate  the  Panama  Canal  and 
govern  the  Canal  Zone,  or  cause  them  to  be  completed,  gov- 
erned, and  operated,  through  a  governor  of  the  Panama 
Canal  and  such  other  persons  as  he  may  deem  competent  to 
discharge  the  various  duties  connected  with  the  completion, 
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care,  maintenance,  sanitation,  operation,  government,  and 
protection  of  the  canal  and  Canal  Zone." 

In  accordance  with  this  provision,  the  President  sub- 
sequently discontinued  the  Isthmian  Canal  Commission 
and  appointed  a  governor  of  the  Canal  Zone.- 

Under  section  7  it  was  provided : 

"  That  the  governor  of  the  Panama  Canal  shall,  in  con- 
nection with  the  operation  of  such  canal,  have  official  con- 
trol and  jurisdiction  over  the  Canal  Zone  and  shall  per- 
form all  duties  in  connection  with  the  civil  government 
of  the  Canal  Zone,  which  is  to  be  held,  treated,  and  gov- 
erned as  an  adjunct  of  such  Panama  Canal.  Unless  in 
this  Act  otherwise  provided  all  existing  laws  of  the  Canal 
Zone  referring  to  the  civil  governor  or  the  civil  adminis- 
tration of  the  Canal  Zone  shall  be  applicable  to  the  gover- 
nor of  the  Panama  Canal,  who  shall  perform  all  such 
executive  and  administrative  duties  required  by  existing 
law." 

This  section  further  provided  for  a  magistrate's  court, 
superseding  the  courts  established  by  the  previous  acts  of 
the  Isthmian  Canal  Commission.  Power  was  given  to 
the  President  to  establish,  by  order,  "  The  rules  governing 
said  courts  and  prescribing  the  duties  of  said  magistrates 
and  constables,  oaths  and  bonds;  the  times  and  places  of 
holding  such  courts;  the  disposition  of  fines,  costs,  for- 
feitures, enforcements  of  judgments,  providing  for  appeals 
therefrom  to  the  district  court,  and  the  disposition,  treat- 
ment, and  pardon  of  convicts." 

Under  section  8  provision  was  made  for  a  district  court 
for  the  Canal  Zone,  a  district  judge  and  district  attorney 
and  marshal,  and  their  jurisdictions,  terms  of  office,  power, 
etc. 

Under  section  9  it  was  provided : 

"All  laws  of  the  Canal  Zone  imposing  duties  upon  the 
clerks  or  ministerial  officers  of  existing  courts  shall  apply 
and  impose  such  duties  upon  the  clerks  and  ministerial 
officers  of  the  rew  courts  created  by  this  Act  having  juris- 
diction of  like  cases,  matters,  and  duties. 

"All  existing  laws  in  the  Canal  Zone  governing  prac- 
tice and  procedure  in  existing  courts  shall  be  applicable 
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and  adapted  to  the  practice  and  procedure  in  the  new 
courts." 

Under  section  10,  the  governor  of  the  Panama  Canal 
Zone  was  given  the  power  ''  to  make  such  rules  and  regula- 
tions, subject  to  the  approval  of  the  President,  touching 
the  right  of  any  person  to  remain  upon  or  pass  over  any 
part  of  the  Canal  Zone  as  may  be  necessary." 

Under  section  14  Congress  expressly  reserved  the  right 
to  alter,  amend,  or  repeal  any  or  all  of  the  provisions  of 
the  act,  or  to  extend,  modify,  or  annul  any  rule  or  regula- 
tion made  under  its  authority. 

As  stated  above,  in  section  2  of  the  act.  Congress  ratified 
and  confirmed  as  valid  and  binding  all  laws  theretofore 
adopted  for  the  Canal  Zone  by  order  of  the  President 
"until  Congress  shall  otherwise  provide." 

In  my  opinion,  the  effect  of  this  section  is  to  abrogate 
the  power  formerly  possessed  by  the  President  to  enact  laws 
for  the  Canal  Zone  through  the  Isthmian  Canal  Commis- 
sion; and  under  this  section  the  laws,  orders,  regulations, 
and  ordinances  adopted  and  pronnilgated  in  the  Canal  Zone 
by  order  of  the  President  prior  to  the  enactment  of  the 
Panama  Canal  Act  of  1912,  and  then  in  force,  may  not  be 
changed  or  repealed  except  by  Congress. 

While  section  4  empowers  the  President  to  govern  and 
operate  the  Canal  Zone  through  a  governor,  such  govern- 
ment and  operation  must,  of  course,  be  subject  to  the  provi- 
sions of  the  act  itself,  and  can  not  be  deemed  to  include  a 
power  to  pass  laws  or  to  amend  laws  when  Congress  has  in 
this  same  act  stated  that  all  laws  previously  passed  are  to 
be  valid  and  binding  "  until  Congress  shall  otherwise 
provide." 

In  sections  5  and  7  of  the  act  Congress  has  given  to  the 
President  express  powers  to  make  regulations  of  a  limited 
character;  this  would  have  been  unnecessary  if  the  intent 
had  been  that  he  should  still  retain  also  the  general  power 
to  make  laws  and  regulations. 

A  consideration  of  the  proceedings  and  debates  in  Con- 
gress relating  to  the  bill  (H.  R.  21969),  which  finally  be- 
came the  Panama  Canal  Act  of  1912,  shows  conclusively 
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that  the  intent  of  Congress  was  to  abrogate  the  power  pre- 
viously existing  in  the  President. 

Thus,  in  the  report  accompanying  the  introduction  of  the 
l)ill  in  the  House  of  Representatives,  it  is  stated : 

"  This  section  is  intended  to  ratify  and  confirm  existing 
lows  and  organizations  under  which  the  Canal  Zone  is  gov- 
erned and  the  canal  is  being  constructed.  The  existing 
judicial  system  is  likewise  recognized  and  confirmed.  While 
rot  regarded  as  absolutely  essential,  all  this  is  deemed  ap- 
propriate for  the  reason  that  at  the  end  of  the  Fifty-eighth 
Congress,  in  default  of  renewed  legislation,  the  law  for  the 
temporary  government  lapsed,  and  the  President  not  only 
preserved  the  status  established  under  the  temporary  provi- 
sion but  also  extended  and  continued  the  exercise  of  all  nec- 
essary authority  and  fimctions  of  government  de  facto  in 
so  far  and  whenever  necessary  authority  was  found  not  to 
have  been  conferred  by  the  canal  act  and  various  subse- 
quent acts  of  Congress.  The  committee  approves  of  the 
course  pursued  by  the  Executive  and  recommends  legisla- 
tive approval  thereof  as  appropriate." 

(Cong.  Rec,  62d  Cong.,  2d  sess.,  vol.  48,  p.  3493.) 
In  his  speech  explaining  the  bill,  Congressman  Adamson 
(who  introduced  it)  said : 

"  In  order  to  be  sure  that  there  can  be  no  sort  of  criticism, 
no  question  of  the  legitimacy  and  regularity,  we  provide  in 
the  second  section  of  this  bill  and  approve  all  the  laws  now 
in  force  on  the  zone  and  recognize  and  sanction  all  the 
courts  that  are  now  on  the  zone.  There  we  cut  short  the 
one-man  power  connected  with  the  administration.  That, 
of  course,  leaves  it  to  the  United  States  Government  to 
make  future  legislation,  the  question  of  amending  the  laws, 
and  the  courts  of  law,  and  as  to  all  civil  institutions — 
everything  of  that  sort  remains  with  Congress. 

"  We  did  not  undertake  in  this  bill  to  revise  and  reform 
the  entire  system  of  law.    We  did  not  have  time  to  do  it." 
(Ibid.,  p.  6572.) 

See  also  debate  in  the  House  (ibid.),  pages  6762.  6763, 
G772,  and  debate  in  the  Senate,  pages  10214  and  102»7. 
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I  am  of  the  opinion,  therefore,  that  the  proposed  amend- 
ment to  sections  342,  368,  and  461  of  the  Penal  Code  of  the 
Canal  Zone  are  not  within  your  Executive  power. 

The  Executive  order  which  proposes  to  repeal  section  47 
of  act  No.  15  seems  likewise  to  be  not  within  your  authority. 

The  Executive  order  which  proposes  to  amend  section  23 
of  act  No.  15  so  as  to  read  as  follows : 

"Whenever  a  person  arrested,  charged  with  an  offense 
cognizable  by  a  magistrate,  is  brought  to  trial  he  shall  give 
the  names  of  his  witnesses,  if  he  has  any,  and  their  places 
of  abode;  and  the  magistrate  shall  forthwith  issue  a  sum- 
mons for  such  witnesses  to  testify  in  the  cause.  The  simimons 
shall  state  the  date,  hour  and  place  of  trial,  and  if  the  wit- 
nesses fail  to  appear  the  magistrate  shall  have  power  to 
issue  an  attachment  for  them  compelling  their  attendance. 
If  after  the  examination  as  to  the  cause  for  nonappearance 
the  magistrate  is  satisfied  that  the  absence  is  intentional,  he 
shall  have  the  power  to  fine  said  witness  for  nonattendance. 
The  fine  that  may  be  imposed  shall  not  exceed  two  dol- 
lars and  fifty  cents,  ($2.50),  and  in  default  thereof  he 
shall  commit  the  person  fined  not  exceeding  five  days," 
would  seem  to  be  within  your  authority  under  the  provi- 
sions of  section  7  of  the  act  of  August  24,  1912,  which 
authorizes  you  to  establish  by  order  "  The  rules  governing 
the  magistrates'  courts  and  prescribing  the  duties  of  said 
magistrates,"  etc. 

But  as  I  understand  from  the  explanation  transmitted 
by  the  Secretary  of  War  that  the  amendment  of  said  section 
23  is  only  desired  in  case  said  section  47  is  to  be  repealed,  I 
cssume  that  you  will  not  desire  to  put  in  force  the  Execu- 
tive order  relative  to  said  section  23,  in  the  absence  of 
authority  to  repeal  said  section  47. 
Respectfully, 

T.  W.  GREGORY. 
To  THE  President. 
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CANADIAN  BOUNDARY  WATERS. 

Section  3109  of  the  Revised  Statutes,  in  imposing  certain  restric- 
tions upon  masters  of  foreign  vessels  which  are  not  imposed  upju 
masters  of  domestic  vessels,  is  In  conflict  with  the  provisions  of 
article  1  of  the  convention  concerning  the  boundary  waters  be- 
tween the  United  States  and  Canada,  concluded  January  11,  1000, 
between  the  United  States  and  Great  Britain. 

Section  3100  of  the  Revised  Statutes  being  incompatible  with  the 
provisions  of  the  later  self -executing  treaty  of  January  11,  1900, 
the  former  must  be  regarded  as  superseded  by  the  latter  in  so 
far  as  it  is  inconsistent  therewith,  and  hence  it  is  the  duty  of  the 
administrative  officers  of  the  Government  to  fulfill  the  require- 
ments of  the  treaty. 

Depabtbcent  of  JcrSTICE, 

Ajml  2,  1915. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  January  80,  1915,  inclosing  copies  of  correspond- 
ence of  the  Department  of  State  with  the  Department  of 
Commerce  and  the  British  Embassy  in  relation  to  repre- 
sentations made  by  the  Embassy  to  your  Department  to  the 
effect  that  section  3109  of  the  Eevised  Statutes  appears  to 
be  in  conflict  with  article  1  of  the  convention  concerning 
the  boundary  waters  between  the  United  States  and  Cstn- 
ada,  concluded  January  11, 1909,  between  the  United  States 
and  Great  Britain.  You  request  my  opinion  upon  the 
same. 

Revised  Statutes,  section  3109,  as  amended  by  the  act  of 
February  17, 1898  (30  Stat.  248),  is  as  follows  T 

"  The  master  of  any  foreign  vessel,  laden  or  in  ballast, 
arriving,  whether  by  sea  or  otherwise,  in  the  waters  of  the 
United  States  from  any  foreign  territory  adjacent  to  the 
northern,  northeastern,  or  northwestern  frontiers  of  the 
United  States,  shall  report  at  the  office  of  any  colle^<or  or 
deputy  collector  of  the  customs,  which  shall  be  nearest  to 
the  point  at  which  such  vessel  may  enter  such  waters;  and 
such  vessel  shall  not  transfer  her  cargo  or  passengers  to 
another  vessel  or  proceed  farther  inland,  either  to  unlade 
or  take  in  cargo,  without  a  special  permit  from  such  collect 
tor,  or  deputy  collector,  issued  under  and  in  accordance 
with  such  general  or  specific  regulations  as  the  Secretary 
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of  the  Treasury  may,  in  his  discretion,  from  time  to  time 
prescribe.  This  section  shall  also  apply  to  trade  with  or 
through  Alaska.  For  any  violation  of  this  section  sur^h 
vessel  shall  be  seized  and  forfeited." 

Article  1  of  the  convention  referred  to  above  is  as 
follows  (36  Stat.  2449) : 

"The  High  Contracting  Parties  agree  that  the  naviga- 
tion of  all  navigable  boundary  waters  shall  forever  con- 
tinue free  and  open  for  the  purposes  of  commerce  to  the  in- 
habitants and  to  the  ships,  vessels,  and  boats  of  both  coun- 
tries equally,  subject,  however,  to  any  laws  and  regulations 
of  either  country,  within  its  own  territory,  not  inconsistent 
with  such  privilege  of  free  navigation  and  applying  equally 
and  without  discrimination  to  the  inhabitants,  ships,  ves- 
sels, and  boats  of  both  countries. 

"It  is  further  agreed  that  so  long  as  this  treaty  shall 
remain  in  force,  this  same  right  of  navigation  shall  extend 
to  the  waters  of  Lake  Michigan  and  to  all  canals  connect- 
ing boundary  waters,  and  now  existing  or  which  may  here- 
after be  constructed  on  either  side  of  the  line.  Either  of 
the  High  Contracting  Parties  may  adopt  rules  and  regula- 
tions governing  the  use  of  such  canals  within  its  own  terri- 
tory and  may  charge  tolls  for  the  use  thereof,  but  all  such 
rules  and  regulations  and  all  tolls  charged  shall  apply 
alike  to  the  subjects  or  citizens  of  the  High  Contracting 
Parties  and  the  ships,  vessels,  and  boats  of  both  of  the 
High  Contracting  Parties,  and  they  shall  be  placed  on 
terms  of  equality  in  the  use  thereof." 

It  will  be  seen  that  section  3109  of  the  Revised  Statutes 
imposes  certain  restrictions  upon  the  masters  of  foreign 
vessels  with  respect  to  the  duty  to  report  to  the  collector  of 
customs  and  the  right  to  transfer  cargo  or  passengers,  or 
to  proceed  further  inland,  which  are  not  imposed  upon  the 
masters  of  domestic  ships.  The  treaty  provides  that  the 
navigation  of  boundary  waters  between  the  two  countries 
for  purposes  of  commerce  shall  be  frw  and  open,  subject 
only-  to  such  laws  and  regulations,  not  inconsistent  with 
the  privilege  of  free  navigation,  as  shall  apply  equally  ami 
without  discrimination  to  the  inhabitants,  ships,  vessels, 
and  boats  of  both  countries.    In  other  words,  such  navi- 
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gation  shall  not  be  subject  to  laws  and  regulations  which 
are  discriminatory.  There  is,  therefore,  in  my  opinion,  a 
clear  conflict  between  the  provisions  of  the  treaty  and  sec- 
tion 3109  of  the  Revised  Statutes,  for,  since  that  section 
relates  only  to  foreign  vessels,  it  constitutes  a  discrimina- 
tory law  or  regulation  to  which,  under  the  terms  of  the 
treaty,  British  ships  would  not  be  subject. 

It  is  well  settled  bv  the  decisions  of  the  United  States 
Supreme  Court  that  treaty  provisions,  which  are  self-exe- 
cuting in  the  sense  that  they  require  no  additional  legisla- 
tion to  make  them  effective,  are  equivalent  to  and  of  like 
obligation  with  an  act  of  Congress.  The  Constitution  de- 
clares that  both  shall  be  the  supreme  law  of  the  land  and 
both  are  equally  binding  upon  the  courts.  Foster  v.  Neil- 
son  (1829),  2  Pet.  253,  314:  The  Cherokee  Tohacco  (1870), 
11  Wall.  616,  621;  Chew  Heong  v.  United  States  (1884), 
112  U.  S.  536,  539;  Head  Money  Cases  (1884),  112  U.  S. 
580,  599;  Whitney  v.  Robertson  (1888),  124  U.  S.  190,  194. 

Where  such  a  treaty  is  in  conflict  with  an  act  of  Con- 
gress, that  which  is  later  in  date  will  control.  A  treaty 
may  supersede  or  abrogate  a. prior  act  of  Congress,  and  an 
act  of  Congress  similarly  may  abrogate  or  supersede  a 
prior  treaty.  Foster  v.  Neilson^  supra;  The  Cherokee  To- 
bacco^ supra;  Whitney  v.  Robertson^  supra;  Head  Money 
Cases ^  supra;  BotiUer  v.  Dominguez  (1889),  130  U.  S.  238, 
247;  The  Chinese  Exclusion  Case  (1889),  130  U.  S.  581, 
600:  Homer  v.  United  States  (1892),  143  U.  S.  570,  578; 
United  States  v.  Old  Settlers  (1893),  148  U.  S.  427,  468: 
Fong  Yue  Ting  v.  United  States  (1893),  149  U.  S.  698,  720; 
Lem  Moon  Sing  v.  United  States  (1895),  158  U.  S.,  538, 
549;  Wong  Wing  v.  United  States  (1896),  163  U.  S.  228, 
230;  Thomas  v.  Gay  (1898),  169  U.  S.  264,  271;  Stephens 
v.  Cherokee  Nation  (1899),  174  U.  S.  445,  483,  484;  La 
Abra  Silver  Mining  Co,  v.  United  States  (1899),  175  U.  S. 
423,  460;  De  Lima  v.  Bidwell  (1901),  182  U.  S.  1,  195; 
United  States  v.  Lee  Yen  Tai  (1902),  185  U.  S.  213,  220, 
221;  Hijo  v.  United  States  (1904),  194  U.  S.  315.  324; 
Sanchez  v.  United  States  (1910),  216  U-  S.  167,  175--176. 
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Article  I  of  the  treaty  of  January  11,  1909,  confers 
rights  upon  the  inhabitants  and  ships  of  the  contracting 
nations  by  force  of  its  own  provisions  which  require  no 
legislation  to  make  them  effective,  and  is  clearly  self- 
executing  wuthin  the  meaning  of  the  authorities  above  cited. 
In  Johnson  v.  Browne^  205  U.  S.  309,  321,  it  was  said : 

"  Kepeals  by  implication  are  never  favored,  and  a  later 
treaty  will  not  be  regarded  as  repealing  an  earlier  statute 
by  implication,  unless  the  two  are  absolutely  incompatible 
and  the  statute  cannot  be  enforced  without  antagonizing 
the  treaty." 

In  the  present  instance  section  3109  of  the  Revised  Stat- 
utes is  in  my  opinion  so  clearly  incompatible  with  the  pro- 
visions of  the  later  treaty  that  it  must  be  regarded  as  super- 
seded by  the  latter  in  so  far  as  it  is  inconsistent  therewith. 
It  is,  therefore,  in  my  opinion,  the  duty  of  the  officials, 
whose  function  it  is  to  administer  the  laws  and  regulations 
relating  to  commerce  upon  the  Great  Lakes,  to  fulfill,  by 
proper  administrative  action,  the  requirements  of  the 
treaty  and  it  is  not  necessary  that  the  statute  should  be 
expressly  repealed.  As  already  pointed  out,  a  treaty  made 
under  the  authority  of  the  United  States  is  equally  with 
an  act  of  Congress  the  supreme  law  of  the  land  and  is 
binding  upon  the  administrative  officers  of  the  Govern- 
ment as  well  as  upon  the  courts. 

As  to  the  duties  of  the  master  of  a  foreign  ship  under 
Revised  Statutes,  section  2774,  referred  to  in  the  corre- 
spondence from  the  Department  of  Commerce,  I  express 
no  opinion,  as  the  question  does  not  appear  to  be  now 
involved. 

Respectfully, 

T.  W.  GREGORY. 

To  THE  Secretary  or  State. 
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PANAMA  CANAL— ANTI-TRUST  LAWS. 

Under  the  provisions  of  section  11  of  the  Panama  Canal  Act  of 
August  24,  1912  (37  Stat.  567),  the  question  whether  the  person 
or  corporation  who  owns,  operates  or  controls  any  vessel  seel^ing 
passage  through  the  canal  is  doing  business  in  violation  of  the 
anti-trust  laws  is  to  be  determined  by  the  final  Judgment  or 
decree  of  a  court  of  the  United  States  of  competent  Jurisdiction. 

Where  a  vessel  seeking  passage  through  the  canal  is  owned  or  oper- 
ated by  persons  against  whom  no  Judgment  that  they  have  vio- 
lated the  an ti- trust  laws  has  been  rendered  by  a  court  of  com- 
petent Jurisdiction,  there  is  upon  the  officials  of  the  canal  no  duty 
to  refuse  to  permit  the  vessel  to  pass. 

Where  the  vessel  is  operated  or  controlled  by  a  person  or  company 
against  whom  a  Judgment  has  been  rendered  under  the  anti-trust 
laws  in  a  court  of  competent  Jurisdiction,  If  the  proceeding  was 
at  the  instance  of  the  United  States  and  resulted  in  a  decree  de- 
signed to  restore  competitive  conditions,  and  no  question  has 
been  raised  by  the  United  States  in  appropriate  Judicial  proceed- 
ings as  to  noncompliance  with  such  decree,  it  should  not  be  re- 
fused passage  through  the  canal. 

Should  a  case  come  to  the  attention  of  the  canal  authorities,  where 
the  Judgment  was  a  conviction  under  the  criminal  sections  of  the 
Sherman  law  or  was  a  Judgment  in  a  suit  brought  by  private 
parties,  they  might  well  require  some  affirmative  showing  by  affi- 
davit or  otherwise  that  the  violations  had  ceased. 

• 

Department  of  Justice, 

April  19,  1915. 
Sir:  I  have  the  honor  to  reply  to  your  communication 
of  March  18,  1915,  in  which  you  request  my  opinion  upon 
certain  questions  as  to  the  construction  of  section  11  of  the 
Panama  Canal  Act  (37  Stat.  560,  567). 
The  provisions  of  the  section  in  question  are  as  follows : 
"  No  vessel  permitted  to  engage  in  the  coastwise  or  for- 
eign trade  of  the  United  States  shall  be  permitted  to  enter 
or  pass  said  canal  if  such  ship  is  owned,  chartered,  oper- 
ated, or  controlled  by  any  person  or  company  which  is  do- 
ing business  in  violations  of  the  provisions  of  the  Act  of 
Congress,  approved  July  second,  eighteen  hundred  and 
ninety,  entitled  'An  Act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,'  or  the  provi- 
sions of  sections  seventy-three  to  seventy-seven,  both  inclu- 
sive, of  an  Act  approved  August  twenty-seventh,  eighteen 
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hundred  and  ninety-four,  entitled  'An  Aci  to  reduce  taxa- 
tion, to  provide  revenue  for  the  Government  and  for  other 
purposes,'  or  the  provisions  of  any  other  Act  of  Congress 
amending  or  supplementing  the  said  Act  of  July  second, 
eighteen  hundred  and  ninety,  commonly  known  as  the 
Sherman  Antitrust  Act  and  amendments  thereto,  or  said 
sections  of  the  Act  of  August  twenty-seventh,  eighteen  hun- 
dred and  ninety-four.  The  question  of  fact  may  be  deter- 
mined by  the  judgment  of  any  court  of  the  United  States 
of  competent  jurisdiction  in  any  cause  pending  before  it  to 
which  the  owners  or  operators  of  such  ship  are  parties. 
Suit  may  be  brought  by  any  shipper  or  by  the  Attorney 
General  of  the  United  States." 

The  specific  questions  upon  which  my  opinion  is  asked 
are  four  in  number  and  are  stated  severally  below. 

(a)  "Whether  the  question  of  fact  that  the  person  or 
corporation  who  owns,  operates  or  controls  any  vessel  seek- 
ing passage  through  the  canal  *  is  doing  business '  in  viola- 
tion of  the  Sherman  law,  as  amended,  should  be  adminis- 
tratively determined  or  whether  the  statute  does  not  require 
determination  thereof  by  the  judgment  of  a  competent 
court  of  the  United  States." 

Whilst  the  section  provides  that  the  question  of  fact, 
whether  a  given  vessel  is  owned  or  operated  by  any  person 
who  is  violating  the  anti-trust  laws,  may  be  determined  by 
any  court  of  the  United  States  of  competent  jurisdiction, 
there  are  pursuasive  reasons  for  construing  this  language 
as  mandatory  rather  than  permissive,  the  chief  one  being 
that  the  question  to  be  determined  is  essentially  judicial  in 
character,  and  Congress  can  not  be  presumed  to  have  in- 
tended to  attempt  to  invest  administrative  officers  with 
judicial  powers  in  the  absence  of  an  express  declaration 
to  that  effect. 

I  am  of  opinion,  therefore,  that  the  question  whether 
the  person  or  corporation  who  owns,  operates,  or  controls 
any  vessel  seeking  passage  through  the  canal  is  doing  busi- 
ness in  violation  of  the  anti-trust  laws  is  to  be  determined 
by  the  final  judgment  or  decree  of  a  court  of  the  United 
States  of  competent  jurisdiction. 
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(b)  "  Whether  pending  such  determination  there  is  any 
duty  upon  the  canal  authorities  to  refuse  to  permit  a  ves- 
sel to  pass  through  the  canal." 

The  debates  in  Congress  show  that  certain  of  the  Mem- 
bers in  both  Houses  objected  to  the  provision  because,  as 
they  thought,  it  denied  the  use  of  the  canals  to  vessels  of 
the  class  described  until  it  could  be  judicially  determined 
whether  they  were  owned  or  operated  by  any  person  vio- 
lating the  anti-trust  laws,  and  much  was  said  of  the  hard- 
ships and  injustice  which  such  a  course  would  entail  (48 
Cong.  Rec.  11059,  11060,  11210,  11217).  Replying  to  these 
criticisms  Senator  Reed,  the  author  of  the  provision,  stated 
that  it  only  applied  to  cases  where  the  question  of  fact  had 
been  judicially  determined  before  the  vessel  made  applica- 
tion to  enter  the  canal,  and  that  "  no  court  on  earth  will 
hold  that  it  applies  to  a  vessel  the  owners  of  which  have 
not  been  convicted  of  violating  the  act"  (48  Cong.  Rec. 
11060). 

The  construction  placed  upon  the  provision  by  its  author 
is  supported  by  the  principle  that  where  a  statute  is  suscep- 
tible of  two  constructions,  it  will  be  given  the  one  which 
best  comports  with  the  principles  of  reason,  justice,  and 
convenience  {Lewis*  Sutherland  on  Statutory  Construction^ 
sections  488-490). 

I  am  of  the  further  opinion,  therefore,  that  where  a  ves- 
sel seeking  passage  through  the  canal  is  owned  or  operated 
by  persons  against  whom  no  judgment  that  they  have  vio- 
lated the  anti-trust  laws  has  been  rendered  by  a  court  of 
competent  jurisdiction,  there  is  upon  the  officials  of  the 
canal  no  duty  to  refuse  to  permit  the  vessel  to  pass. 

(c)  "  Whether  after  such  determination,  the  statute  does 
require  that  the  vessel  be  refused  passage  through  the 
canal  until  a  satisfactory  showing  is  made  that  the  vessel 
is  no  longer  operated  or  controlled  by  any  person  or  com- 
pany which  is  doing  business  in  violation  of  the  law  ?  " 

I  take  this  inquiry  to  relate  to  cases  in  which  a  vessel  is 
operated  or  controlled  by  a  person  or  company  which  has 
been  a  defendant  in  a  proceeding  in  the  United  States 
courts  under  the  anti-trust  laws  and  against  whom  a  judg- 
ment has  resulted. 
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If  the  proceeding  was  at  the  instance  of  the  United 
States  and  resulted  in  a  decree  designed  to  restore  competi- 
tive conditions,  and  no  question  has  been  raised  by  the 
United  States  in  appropriate  judicial  proceedings  as  to 
noncompliance  with  such  decree,  I  think  the  vessel  should 
not  be  refused  passage. 

Where  the  judgment  was  a  conviction  under  the  criminal 
sections  of  the  Sherman  law  or  was  a  judgment  in  a  suit 
brought  by  private  parties  there  is  perhaps  not  the  impli- 
cation that  the  illegal  conditions  have  been  remedied. 
Where  such  a  case  comes  to  the  attention  of  the  canal  au- 
thorities, they  might  well  require  some  affirmative  showing 
by  affidavit  or  otherwise  that  the  violations  had  ceased.  In 
this  connection  attention  is  called  to  the  suggestion  in  mj' 
letter  of  March  5,  1915. 

(d)  "  Whether  past  conviction  of  any  person  or  company 
who  owns,  operates  or  controls  the  vessel  seeking  passage 
through  the  canal  can  be  regarded  as  requiring  the  admin- 
istrative officers  to  refuse  passage  to  such  vessel  until  a 
showing  is  made  that  such  persons  or  corporations  are  no 
longer  doing  business  in  violation  of  the  law  ?  " 

If  I  understand  correctly  what  is  asked  in  this  inquiry 
it  is  answered  by  what  I  have  said  in  response  to  in- 
quiry (c). 

Very  respectfully, 

T.  W.  GREGORY. 

To  THE  SECRETARr  OF  War. 
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Under  section  4  of  the  act  of  February  1,  1905  (33  Stat.  628),  a 
right  of  way  may  be  granted  through  the  national  forests  when 
the  objective  is  to  employ  the  right  of  way  in  a  process  of  "  milling 
and  reduction  of  ores,"  and  it  is  unobjectionable  that  the  inter- 
mediate purpose  is  to  generate  and  use  electricity. 

Department  of  Justice, 

April  21,  1915. 
Sir:  The  fourth  section  of  the  act  of  February  1,  1905 
(ch.  288,  38  Stat.  628),  provides: 

"That  rights  of  way  for  the  construction  and  mainte- 
nance of  dams,  reservoirs,  water  plants,  ditches,  flumes, 
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pipes,  tunnels,  and  canals,  within  and  across  the  forest  re- 
serves of  the  United  States,  are  hereby  granted  to  citizens 
and  corporations  of  the  United  States  for  municipal  or 
mining  purposes,  and  for  the  purposes  of  the  milling  and 
reduction  of  ores,  during  the  period  of  their  beneficial  use, 
under  such  rules  and  regulations  as  may  be  prescribed  by 
the  Secretary  of  the  Interior,  and  subject  to  the  laws  of 
the  State  or  Territory  in  which  said  reserves  are  respec- 
tively situated." 

Your  letter  of  November  9,  1914,  requests  my  opinion 
whether,  under  this  law,  a  right  of  way  may  be  granted 
through  the  national  forests  "  for  the  development  of  hy- 
droelectric power."  From  earlier  correspondence  it  ap- 
pears that  the  question  grows  out  of  an  application  for  a 
right  of  way  for  a  canal  and  pipe  line  which  the  applicant 
desires  to  employ  in  the  generation  of  electricity,  to  be 
used,  in  turn,  by  him  in  the  manufacture  of  Portland 
cement. 

In  the  case  of  Northern  California  Power  Company^ 
37  L.  D.,  80,  81,  it  was  held  that  this  section  does  not  apply 
when  the  object,  or  principal  object,  of  the  applicant  is  to 
make  a  business  of  selling  generally  the  electrical  power. 
It  was  there  said  that,  while  it  was  unnecessarv  to  deter- 
mine  the  exact  nature  of  the  grant  intended  by  the  section, 
it  was  clear  that  the  uses  authorized  were  limited  to  mu- 
nicipal and  mining  purposes,  including  the  milling  and  re- 
duction of  ores;  that  the  act  evidently  was  drawn  in  the 
interest  of  municipalities  and  miners  only,  and  that  the 
limitations  upon  the  use  of  the  privilege  granted  were 
"such  as  to  authorize,  if  not  demand,  special  scrutiny  of 
the  purposes  of  the  projectors  of  the  enterprise  before 
giving  approval  to  an  application  filed  under  said  act." 

In  Alaska  Treadwell  Gold  Mining  Company^  40  L.  D., 
426,  your  Department,  holding  the  section  applicable  in 
Alaska,  said  that  the  rights  and  uses  described  therein, 
"  with  the  exception  of  municipal  use,  are  all  for  purposes 
connected  with  or  incident  to  mining."  The  record  there 
considered  showed  that  electrical  power  was  to  be  produced, 
but  the  ultimate  purposes  were  not  specified,  and  therefore 
your  Department  did  not  undertake  to  decide  whether  the 
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application  conformed  to  the  statute.     Your  letter,  how- 
ever, states : 

"  That  it  has  been  the  practice  of  the  Department  to  ap- 
prove such  rights  of  way  ever  since  the  enactment  of  the 
law  and  departmental  decisions  in  the  cases  of  the  North- 
ern California  Power  Company,  37  L.  D.,  80,  and  the 
Alaska  Treadwell  Mining  Company,  40  L.  D.,  426,  proceed 
on  the  theory  that  the  statute  authorizes  the  acquisition 
of  such  rights  of  way  for  hydroelectric  development  for 
municipal  and  mining  purposes  and  for  the  milling  and 
reduction  of  ores." 

I  am  of  the  opinion  that  this  practice  should  not  be  dis- 
turbed. The  policy  of  this  law  is,  in  part,  to  foster  the  in- 
dustry of  mining,  and  it  should  be  reasonably  construed 
with  that  end  in  view.  The  value  of  electricity  in  mining, 
and  in  the  allied  processes  of  milling  and  reducing  the  ores 
mined,  was  well  understood  when  the  act  was  passed,  and 
wide  advantage  had  been  taken  of  it  in  various  ways. 
Hence,  to  hold,  in  the  face  of  the  broad  language  employed, 
that  there  was  an  intention  to  provide  only  for  direct  appli- 
cations of  the  water — as  in  hydraulic  mining,  or  in  the 
sorting  and  solution  processes  of  milling — and  not  to  pro- 
vide for  any  of  the  wider  applications  of  which  the  power 
in  falling  water  is  susceptible  through  its  mere  conversion 
into  a  different  form  of  energy,  would  be  to  rob  the  statute 
of  much  of  its  utility  without  any  assignable  cause. 

Assuming,  then,  that  the  objective  of  the  applicant  in 
the  specific  case  before  you  is  to  employ  the  right  of  way 
in  a  process  of  "milling  and  reduction  of  ores"  (and  that 
is  so  largely  a  question  of  fact  that  I  think  it  should  be 
disposed  of  by  your  Department),  I  conclude  that  the  in- 
termediate purpose,  to  generate  and  use  electricity,  is  un- 
objectionable. 

Very  respectfully, 

T.  W.  GREGORY. 

To  THE  Secretary  of  the  Interior. 
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OFFICIAL   MAIL    MATTER— FRANKING    PRIVILEGE. 

Official  matter  consisting  of  postage  stamps,  Internal-revenue 
stamps,  stamped  envelopes,  newspaper  wrappers,  and  postal 
cards  must  be  carried  in  the  mails  free  regardless  of  weight. 

All  other  ofQclal  matter  must  be  carried  In  the  mails  free  if  within 
the  limit  of  weight  applicable  to  matter  of  the  same  class  that 
must  be  received  if  offered  for  transmission,  postage  paid,  by  pri- 
vate persons. 

Opinion  of  February  28,  1913  (20  Op.  112),  adhered  to. 

Department  of  Justice, 

AprU  30, 1915. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  April  2,  instant,  with  inclosures,  wherein  you  re- 
quest that  I  review  an  opinion  rendered  on  February  28, 
1913  (30  Op.  112),  by  my  predecessor  to  the  Secretary  of 
the  Interior  treating  of  the  maximum  weight  limit  of  mat- 
ter transmissible  for  departments  of  the  Government  and 
departmental  officers  under  .the  penalty  privilege. 

I  am  convinced  that  oflScial  matter  consisting  of  postage 
and  internal-revenue  stamps,  stamped  envelopes,  news- 
paper wrappers,  and  post  cards  must  be  carried  free  re- 
gardless of  weight,  and  that  other  official  matter  must  be 
carried  free  if  within  the  limit  of  weight  applicable  to  mat- 
ter of  the  same  class  that  must  be  received  if  offered  for 
transmission,  postage  paid,  by  private  persons;  and  that 
the  opinion  of  my  predecessor  correctly  stated  the  law  in 
that  regard.    My  reasons  are : 

I. 

Before  March  3,  1877,  the  executive  departments  of  the 
Government  always  paid  postage  on  all  mail  matter. 
(Sec.  3896,  3897,  3915,  Eevised  Statutes.)  Indeed,  an 
amendment  of  the  last-named  section  passed  but  four  days 
before,  provided  that  special  department  stamps  should 
be — 

"♦  ♦  ♦  sold  or  furnished  to  said  several  Departments 
or  clerks  only  at  the  price  for  which  stamps  and  stamped 
envelopes  of  like  value  are  sold  at  the  several  post-offices." 
(Act  of  Feb.  27, 1877;  19  Stat.  250.) 
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Nearly  all  mail  matter  was  then  limited  to  12-ounce 
maximum  (sec.  3877,  R.  S.)  and  no  package  (except  books 
published  or  circulated  by  order  of  Congress)  weighing 
over  4  pounds  could  then  be  received  for  conveyance  by 
mail.    (Sec.  3878,  E.  S.) 

11. 

The  free  transmission  privilege  was  first  given  by  section 
5  of  the  act  of  March  3,  1877  (19  Stat.  335),  on  the  sole 
condition  that  the  letters,  packages,  or  matters  sent  must 
relate  exclusively  to  the  business  of  the  Government  of  the 
United  States.  This  resulted  (in  connection  with  sec. 
3878,  supra)  in  free  official  matter,  including  congressional 
books,  which  latter,  at  least,  could  exceed  4  pounds.  While 
all  mail  had  theretofore  been  of  three  classes,  two  years 
later,  on  March  3,  1879,  four  classes  were  created.  As  to 
the  fourth  class,  the  maximum  weight  receivable  in  the 
mails  was  declared  to  be — 

"*  *  *  not  exceeding  four  pounds  for  each  package 
thereof,  except  in  case  of  single  books  weighing  in  excess 
of  that  amount,  and  except  for  books  and  documents  pub- 
lished or  circulated  by  order  of  Congress,  or  official  mat- 
ter  emanating  from  any  of  the  departments  of  the  govern- 
ment."   (Sec.  20,  20  Stat.  360.) 

This  section  preserved  the  old  maximum  weight  and  the 
original  exception  as  to  congressional  books;  added  a  new 
exception  as  to  single  books ;  and  clearly  declared  that  the 
free  privilege  given  two  years  before  should  be  unlimited 
as  to  weight. 

Section  29  of  the  same  act  extended  section  5,  supra^  to 
the  Smithsonian  Institute  and  to  all  official  mail  matter 
transmitted  between  any  executive  departments  or  officers 
of  the  Government  whose  compensation  did  not  include 
postage.  And  five  years  later  section  5  was  extended  to  all 
officers  of  the  United  States  except  Members  of  Congress, 
and  section  3915,  Eevised  Statutes,  was  repealed.  (Act 
July  5,  1884;  23  Stat.  158.)  Clearly  at  that  time  the  free 
privilege  was  unlimited  as  to  weight.  Indeed,  the  Post 
Office  Department  was  so  advised  for  its  administrative 
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guidance  by  its  own  Solicitor  on  December  20,  1884  (letter 
of  A.  A.  G.  Tyner,  found  in  Senate  Report  306,  54th  Cong., 
1st  sess.). 

Ill, 

On  June  5,  1896^  and  because  the  frank  was  being  used 
to  handle  weighty  freight  matter  (Senate  Report  306, 
supra)  the  exception  as  to  "  official  matter  "  was  limited  to 
^^  written  or  printed  official  matter^^  thereby  bringing 
within  the  operation  of  the  general  4-pdund  limit  provision 
all  official  matter  not  printed  or  written.  (29  Stat.  262.) 
This  is  made  plain  by  the  remarks  of  Chairman  Loud  of 
the  Post  Office  Committee : 

"  It  [the  proposed  bill]  would  confine  all  mailable  mat- 
ter outside  of  printed  and  written  matter  just  the  same  as 
we  confine  it  to  each  individual  in  the  country,  to  4  pounds 
weight." 

Because  the  last  limitation  was  being  disregarded,  10 
years  later,  on  June  26, 1906,  Congress  reduced  the  classifi- 
cation of  free  official  matter  that  should  be  unlimited  as  to 
weight,  to  postal  stamps,  stamped  envelopes,  newspaper 
wrappers,  post  cards,  and  internal-revenue  stamps;  and 
declared,  as  to  all  other  official  matter,  that  the  same  should 
not  be  admitted  free  to  the  mails  unless  it  was  of  a  kind 
such  as  if  offered  by  a  private  person,  must  be  received  on 
payment  of  proper  postage.  (34  Stat.  477;  H.  Report 
2405,  59th  Cong.,  1st  sess.;  remarks  of  Chairman  Over- 
street,  Part  V,  40th  Cong.  Rec,  same  Congress,  p.  4748.) 

IV. 

To  hold  with  the  Third  Assistant  Postmaster  General, 
we  must  read  the  act  of  1906  as  adopting  by  reference  the 
then  existing  law  as  to  weight  limit  as  completely  as  if 
copied  at  large  therein.  The  phrase  ordinarily  used  for 
such  purpose — ^'^as  now  provided  by  law" — is  lacking. 
The  language  used  is  neither  apt  for  that  purpose,  nor  is  it 
susceptible  of  such  a  reading.  It  rather  indicates  a  plain 
purpose  to  put  all  official  mail  save  postage  stamps,  etc.,  on 
the  same  footing  as  private  mail  from  time  to  time;  witli 
the  result  that  any  change  in  conditions  as  to  the  latter 
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would  necessarily  affect  the  former,  and  Congress  must  be 
deemed  to  have  known  this  when  it  enacted  the  Parcels 
Post  Act  (37  Stat.  667,  668). 

V. 

Such  has  been  the  administrative  construction  of  the  acts 

of  1906  and  1902  by  the  Post  OflSce  Department  (sec.  612^, 

p.  74,  Postal  Laws  and  Regulations  of  1907 ;  sections  499, 

462-a,  463,  and  454,  Postal  Laws  and  Regulations  of  1913). 

Respectfully, 

T.  W.  GREGORY. 
To  THE  Postmaster  General. 


MARBLE  FOR  LINCOLN  MEMORIALr-BIGHT-HOUR  LAW. 

A  subcontractor  furnishing  cut  and  finished  marble  for  the  Lincoln 
Memorial  should  be  excepted  from  the  operation  of  the  eight-hour 
law  of  June  19,  1912  (87  Stat.  137),  if  it  be  found  that  such 
marble  is  a  material  or  article  which  is  usually  manufactured  in 
standard  forms  for  the  general  market  and  which  producers  or 
dealers  usually  offer  for  sale  In  the  course  of  their  business. 

Department  of  Justice, 

May  le,  1915. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  March  18, 1915,  in  which  you  ask  my  opinion 
as  to  whether  the  act  of  June  19, 1912  (37  Stat.  137),  com- 
monly known  as  the  eight-hour  act,  authorizes  you  to  com- 
pel a  compliance  with  its  provisions  on  the  part  of  the  sub- 
contractor furnishing  the  marble  for  the  Lincoln  Memorial, 
now  in  course  of  construction  in  this  city,  under  a  con- 
tract entered  into  by  you  and  to  be  executed  under  your 
supervision,  in  accordance  with  the  act  of  February  9, 
1911,  creating  the  Lincoln  Memorial  Commission  (36  Stat 
898).  It  appears  that  Colorado  marble  of  certain  quality 
and  dimensions  is  called  for  by  the  contract  and  is  pro- 
cured by  the  contractor  from  the  subcontractor,  who  sup- 
plies it  in  finished  form. 

The  eight-hour  act  applies  generally  to  all  contracts 
on  behalf  of  the  Government  requiring  the  employment  of 
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laborers  or  mechanics,  either  by  those  contracting  with 
the  Government  or  by  subcontractors.  It  seems  clear, 
therefore,  that  the  subcontract  here  in  question  is  subject 
to  the  act,  unless  it  falls  within  that  provision  of  section  2 
which  takes  out  of  the  operation  of  the  act  "con- 
tracts ♦  *  ♦  for  such  materials  or  articles  as  may  usu- 
ally be  bought  in  open  market,  except  armor  and  armor 
plate,  whether  made  to  conform  to  particular  specifica- 
tions or  not." 

This  exception  has  been  considered  in  opinions  hereto- 
fore rendered  (29  Op.  634;  30  Op.  24,  31,  49, 133,  211).  In 
the  enforcement  of  the  exception,  however,  difficulties  con- 
tinue to  arise,  which  a  careful  review  of  these  opinions 
leads  me  to  believe  are  due  principally  to  a  lack  of  defini- 
tion of  the  terms  of  the  exception. 

The  act  was  intended  to  extend  the  policy  of  the  eight- 
hour  day  for  laborers  and  mechanics  employed  on  Govern- 
ment work — a  policy  which  for  many  years  had  been  in 
force  as  to  works  of  construction  carried  on  by  the  Govern- 
ment, and  which  had  been  repeatedly  recognized  and  de- 
clared by  acts  of  Congress  (29  Op.  371,  372,  373:  also 
284,  492).  Section  1  provides  in  effect  that  the  eight-hour 
day  shall  obtain  under  every  contract  made  for  or  on  be- 
lialf  of  the  United  States,  requiring  the  employment  of 
laborers  or  mechanics,  whether  such  employment  is  by 
contractors  or  subcontractors.  It  was  recognized,  how- 
ever, that  the  necessities  of  the  case  required  some  excep- 
tions (29  Op.  505,  534).  These  were  made  by  section  2; 
among  them  the  exception  here  in  question. 

The  language  of  the  exception,  "  contracts  for  such  mate- 
rials or  articles  as  may  usually  be  bought  in  open  market," 
necessarily  implies  that  there  are  materials  or  articles 
which  may  not  usually  be  bought  in  the  open  market. 
The  expression  thus  divides  contracts  for  articles  and  ma- 
terials into  two  classes — one  class  subject  to  the  act,  and 
the  other  excepted  from  its  operation ;  the  basis  of  classi- 
fication being  whether  or  not  the  materials  or  articles  con- 
tracted for  are  of  the  kind  that  "may  usually  be  bought 
in  open  marketJ*^ 
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The  question  then  becomes :  What  is  the  test  as  to  whether 
materials  or  articles  may  usually  be  bought  in  open 
market? 

Some  materials  or  articles  are  usu^ly  "ordered"  for 
specific  purposes  and  "made"  according  to  particular 
specifications.  Other  materials  or  articles  are  manufac- 
tured in  stock  or  standard  forms  and  supplied  to  the  trade 
generally.  They  are  usually  found  in  stock,  and  are 
"bought"  from  producers  or  dealers.  In  common  par- 
lance, they  are  "  bought "  and  "  sold  "  "  in  the  open  market," 
or  "in  the  general  market,"  as  distinguished  from  mate- 
rials and  articles  of  the  other  class  which  are  not  usually 
"bought  in  open  market,"  but  are  usually  ordered  to  be 
made. 

This  use  of  the  phrases  "open  market"  and  "general 
market "  is  illustrated  in  the  following  cases : 

Referring  to  a  notice  to  retailers  printed  on  packages 
of  a  patented  article  attempting  to  fix  a  minimum  retail 
selling  price,  it  is  said  in  Bauer  v.  C^DonneU^  229  U.  S. 
1,  16: 

"  The  packages  were  sold  with  as  full  and  complete  title 
as  any  article  could  have  when  sold  in  open  market^  except- 
ing only  the  attempt  to  limit  the  sale  or  use  when  sold  for 
not  less  than  one  dollar." 

In  SchloBS  V.  Josephs^  98  Minn.  442,  444,  discussing  the 
instructions  given  the  jury  in  a  case  involving  a  contract 
for  certain  suits  of  clothing  to  be  made  to  order,  this  lan- 
guage is  used : 

"  It  does  not  conclusively  appear  from  the  evidence  that 
the  clothing  ordered  in  this  case  was  of  such  standard  and 
imiform  varieties  as  could  be  disposed  of  in  the  open 
market^  and  if  there  was  any  dispute  about  it  the  court 
did  not  commit  error  in  taking  the  opinion  of  the  jury 
upon  the  question  of  whether  the  contract  amounted  to 
a  sale  of  clothing  such  as  ordinarily  made  by  manufac- 
turers and  wholesale  houses  and  purchased  and  dealt  in 
by  retail  dealers,  or  whether  the  contract  was  for  the  manu- 
facture of  clothing  of  such  peculiar  pattern  and  mate- 
rials as  would  not  in  the  general  course  of  trade  have  been 
otherwise  manufactured." 
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In  Goddard  v.  Binney^  115  Mass.  450,  454,  15  Am.  Rep. 
112,  construing  the  seventeenth  section  of  the  statute  of 
frauds,  this  passage  is  found : 

"  The  effect  of  these  decisions  we  understand  to  be  this, 
namely,  that  a  contract  for  the  sale  of  articles  then  ex- 
isting, or  such  as  the  vendor  in  the  ordinary  course  of  his 
business  manufactures  or  procures  for  the  general  market^ 
whether  on  hand  at  the  time  or  not,  is  a  contract  for  the 
sale  of  goods,  to  which  the  statute  applies.  But  on  the 
other  hand,  if  the  goods  are  to  be  manufactured  especially 
for  the  purchaser,  and  upon  his  special  order,  and  not  for 
the  general  market^  the  case  is  not  within  the  statute." 

The  meaning  and  purpose  of  the  phrase,  "  whether  made 
to  conform  to  particular  specifications  or  not,"  remains  to 
be  considered. 

Contracts  for  materials  and  articles  are  commonly 
classified  as  "  contracts  for  labor  and  materials  "  and  "  con- 
tracts of  sale,"  the  distinction  turning  upon  the  nature  of 
the  contract,  that  is,  whether  or  not  in  the  particular  in- 
stance the  contract  is  for  the  manufacture  of  some  material 
or  article  "to  conform  to  particular  specifications."  (For 
authorities  see  24  Amer.  and  Eng.  Ency.  of  Law,  2d  ed.  p. 
1028.)  This  distinction  governs  the  application  of  the 
seventeenth  section  of  the  Statute  of  Frauds,  the  lan- 
guage of  which,  ^'contracts  for  the  sale  of  goods,  wares, 
and  merchandise,"  is  generally  held  to  exclude  contracts 
for  materials  or  articles  of  any  kind  to  be  made  to  special 
order.  {Goddard  v.  Binney^  supra;  Meincke  v.  Falk^  55 
Wis.  427 ;  42  Am.  Rep.  722 ;  in  re  Giea'  Estate,  160  Mich. 
502 ;  19  Amer.  and  Eng.  Ann.  Cas.  1288 ;  Forsyth  v.  Mann, 
68  Vt.  116;  32  L.  R.  A.  788;  20  Cyc.  241,  242.) 

In  the  provision  here  in  question,  however,  Congress  did 
not  adopt  this  classification,  but,  as  we  have  seen,  made  the 
operation  of  the  exception  depend  upon  the  kind  of  mate- 
rials or  articles  contracted  for,  that  is,  whether  they  are 
of  a  kind  which  may  usually  be  bought  in  open  market. 
The  words,  "  whether  made  to  conform  to  particular  speci- 
fications or  not,"  were  added,  I  think,  for  the  purpose  of 
emphasizing  this,  and  to  make  it  perfectly  clear  that  the 
test  should  not  be  the  nature  of  the  contract. 
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To  illustrate,  take  a  contract  for  iron  nails.  Assuming 
that  iron  nails  are  articles  of  a  kind  which  may  usually 
be  bought  in  open  market,  such  a  contract  would  none  the 
less  fall  within  the  exception  because  it  called  for  iron 
nails  to  be  made  according  to  particular  specifications. 

In  the  light  of  the  foregoing,  it  is  my  opinion  that  the 
exception  must  be  held  to  embrace  materials  or  articles  of 
the  kind  which  are  usually  manufactured  in  standard 
forms  and  which  producers  or  dealers  usually  offer  for  sale 
in  the  course  of  their  business,  as  distinguished  from  mate- 
rials and  articles  of  the  kind  which  are  usually  made  to 
order,  or  manufactured  in  a  particular  manner,  shape  or 
condition  according  to  the  specifications  of  the  person  for 
whom  they  are  made. 

The  application  of  this  construction — that  is,  the  deter- 
mination in  particular  cases  of  whether  the  articles  are  of 
a  kind  which  are  usually  manufactured  and  offered  for 
sale  in  standard  forms,  etc.,  or  are  of  a  kind  which  are 
usually  made  to  order — obviously  involves  a  consideration 
of  trade  conditions  and  of  other  questions  of  fact,  and, 
therefore,  is  primarily  an  administrative  function  to  be 
discharged  by  the  several  departments  in  which  the  cases 
arise. 

This  was  recognized  in  the  opinion  of  October  3,  1912, 
where  it  was  said  (29  Op.  534,  543) : 

"Generally  speaking,  whether  a  particular  article  or 
material  falls  within  the  above  exception  in  section  2  is 
a  matter  of  administration,  and  the  decision  of  an  ad- 
ministrative officer  thereon  would  certainly  not  be  lightly 
overruled." 

As  regards  the  opinion  of  August  1,  1913  (30  Op.  211), 
to  which  you  refer,  I  think  that,  instead  of  himself  de- 
ciding that  the  specific  article  there  in  question  was  within 
the  exception,  the  Attorney  General  should  have  defined 
the  meaning  of  the  exception  and  then  left  it  to  the  Treas- 
ury Department  to  apply  the  definition  to  that  particular 
Lasts. 

It  follows  that  if  vou  find  that  marble  cut  and  finished 
for  use  in  building  construction  is  a  material  or  article 
which  is  usually  manufactured  in  standard  forms  for  the 
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general  market  and  which  producers  or  dealers  usually 
offer  for  sale  in  the  course  of  their  business,  the  subcon- 
tract should  be  excepted  from  the  operation  of  the  statute. 
If  5  on  the  other  hand,  you  find  that  it  is  not  such  a  mate- 
rial or  article,  but  a  material  or  article  usually  made  to 
order  or  manufactured  in  a  particular  manner,  shape  or 
condition,  according  to  the  specifications  of  the  person  for 
whom  made,  then  the  subcontract  is  subject  to  the  opera- 
tion of  the  act,  and  you  should  compel  compliance  with 
its  provisions  on  the  part  of  the  subcontractor. 
Respectfully, 

T.  W.  GREGORY. 
To  the  Secretary  of  War. 


BIO  GRANDE  BOUJJDART. 

Under  a  provision  of  the  Diplomatic  and  Consular  appropriation  act 
of  March  4,  1915  (38  Stat.  1120),  the  Secretary  of  State  may 
direct  an  investigation  as  to  any  or  all  tributaries  within  the 
United  States,  whether  or  not  flood  streams,  which  may  con- 
tribute to  the  flood  conditions  in  the  Rio  Grande  affecting  the 
boundary  line  between  the  United  States  and  Mexico. 
Congress  has  plenary  power  to  authorize  an  investigation  of  non- 
navigable  streams  within  a  State  whenever,  in  the  judgment  of 
Congress,  such  action  is  necessary  for  the  preservation  of  the 
navigability  of  its  waterways,  or  for  the  maintenance  with  cer- 
tainty and  without  fluctuation  of  the  international  boundary  lines 
of  the  United  States. 

Department  op  Justice, 

May  17, 1916. 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  March  17,  and  also  your  letter  of  March  29,  1915, 
inclosing  a  memorandum  prepared  by  the  Acting  Solicitor 
for  the  State  Department,  with  reference  to  certain  pro- 
visions of  the  Diplomatic  and  Consular  appropriation  acts 
of  June  30,  1914,  and  March  4,  1915.  The  questions  upon 
which  you  have  requested  my  opinion,  as  stated  by  you, 
are  as  follows: 

**  1.  Whether  or  not  the  Department  of  State  or  the  Sec- 
retary of  State  is  duly  authorized  to  make  this  '  investiga- 
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tion  and  report '  called  for  by  the  said  act  of  March  4  (and 
in  efect  in  the  parent  act  of  June  30,  1914,  aforesaid), 
limiting  the  *  investigation  and  report'  to  those  *  tribu- 
taries' of  the  Rio  Grande  boundary,  which  rise  in  New 
Mexico,  flow  therefrom  into  and  through  Texas,  into  said 
boundary,  and  those  which  head  in  Texas,  course  through 
the  State,  and  into  said  boundary,  all  of  which  tributaries 
are  '  flood '  streams,  and  empty  their  '  flood  waters '  into 
the  Rio  Grande  boundary  *  channel '  or  the  '  line '  between 
Mexico  and  the  United  States,  whereby,  said  '  channel '  or 
•line,'  in  various  places,  semiannually  and  annually,  is 
swayed  from  one  country  to  the  other,  impeding  or  ob- 
structing navigation,  or  the  navigability  of  said  boundary, 
damaging  or  destroying  other  property  of  both  Govern 
ments,  and  their  citizens,  and  finally  wasting  in  the  Gulf 
of  Mexico; 

"  2.  There  are  smaller  tributaries,  of  said  boundary,  en- 
tirely in  Texas,  which  do  not  themselves  flood,  but  which 
it  may  be  found  necessary  to  investigate  and  report  on,  be- 
cause they  may,  more  or  less,  add  to  the  destructive  *  flood 
waters '  in  the  Rio  Grande  boimdary,  and  I  desire  to  know 
whether  or  not  the  Department  of  State  or  the  Secretary 
of  State  is  duly  authorized  to  investigate  and  report  on 
this  class  of  tributaries  of  said  boundary." 

If  I  correctly  apprehend  the  scope  of  these  inquiries,  they 
present  these  questions: 

First.  Whether  the  act  of  March  4,  1915,  when  properly 
construed,  authorizes  the  Secretary  of  State  to  direct  an 
investigation  and  report  as  to  those  tributaries  of  the  Rio 
Grande  rising  in  New  Mexico  and  Texas  which  as  flood 
streams  cause  variations  in  the  boundary  line  of  the  Rio 
Grande  and  impede  navigation  thereof. 

Second.  Whether  said  act  authorizes  a  similar  investiga- 
tion and  report  as  to  those  tributaries  of  the  Rio  Grande, 
entirely  in  Texas,  which  are  not  themselves  flood  streams 
but  which  contribute  to  the  flood  conditions  in  the  Rio 
Grande  boundary  with  the  effects  above  stated. 

Third.  Whether  said  act,  if  in  terms  granting  authority 
to  make  such  investigations,  is  constitutionaL 
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The  Diplomatic  and  Consular  appropriation  act  of 
March  4, 1915  (38  Stat.  1120),  contains  the  following  pro- 
vision : 

"international  boundary  commission,  united  states  and 

MEXICO. 

"To  enable  the  commission  to  continue  its  work  under 
the  treaties  of  eighteen  hundred  and  eighty-four,  eighteen 
hundred  and  eighty-nine,  and  nineteen  hundred  and  five, 
$14,000:  Provided,  That  $8,000  thereof  is  made  immedi- 
ately available  to  resume  and  continue  the  work  relating  to 
the  distribution  of  water,  under  the  direction  of  the  Secre- 
tary of  State,  and  as  authorized  by  and  in  pursuance  to  the 
protocol  of  May  sixth,  eighteen  hundred  and  ninety-six, 
between  the  United  States  and  Mexico,  and  to  enable  the 
water  commissioner  to  study  the  questions  connected  with 
the  equitable  distribution  of  the  waters  of  the  Rio  Grande 
River  between  the  citizens  of  the  United  States  and  Mexico, 
and  to  make  an  investigation,  under  the  supervision  of  the 
Secretary  of  State,  as  to  the  best  and  most  feasible  method 
of  preserving  the  boundary  line  between  the  United  Stated 
and  Mexico  by  preventing  the  flood  waters  of  the  Rio 
Grande  and  its  tributaries  where  the  said  Rio  Grande  con- 
stitutes said  boundary  line  from  disturbing  and  changing 
the  channel,  and  also  the  best  and  most  feasible  mode  of 
impounding,  regulating,  and  utilizing  said  waters  in  such 
manner  as  to  secure  to  each  country  and  its  inhabitants 
their  legal  and  equitable  rights  and  interests  in  said  waters, 
and  to  report  in  detail  plans,  findings,  and  conclusions  to 
Congress  not  later  than  December  tenth,  nineteen  hundred 
and  fifteen." 

The  appropriation  of  $14,000  seems  to  apply  only  to  a 
continuation  of  the  work  of  the  International  Boundary 
Commission  under  the  treaties  named.  Those  treaties  au- 
thorize the  commission  to  examine  into  and  determine  all 
questions  and  differences  as  to  the  international  boundary 
line  of  the  Colorado  and  Rio  Grande  Rivers,  which  may 
grow  out  of  changes  in  the  channels  or  beds  of  those  rivers, 
works  constructed  therein  "  or  any  other  cause  affecting  the 
boundary  line."  The  treaty  of  1905  relates  particularly  to 
the  status  of  small  portions  of  land  known  as  '^bancos," 
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which  had  become  separated  from  the  Rio  Grande,  when 
by  a  process  of  gradual  erosion  and  avulsion  the  river  had 
abandoned  its  old  channel;  and  that  treaty  directs  the 
boundary  commission  to  have  surveys  and  maps  prepared 
of  bancos  which  might  be  formed  in  the  future. 

But  by  the  proviso  immediately  following,  $8,000  of  the 
total  appropriation  is  made  immediately  available  for  the 
following  purposes,  briefly  stated : 

First.  To  continue  the  work  relating  to  the  distribution 
of  water,  under  the  direction  of  the  Secretary  of  State,  and 
as  authorized  by  and  in  pursuance  of  the  protocol  of  May  6, 
1896;  and 

Second.  To  enable  the  "water  commissioner ''  to  study 
the  questions  connected  with  the  equitable  distribution  of 
the  waters  of  the  Rio  Grande  between  the  citizens  of  the 
United  States  and  Mexico,  and  to  make  an  investigation, 
und^r  the  supervision  of  the  Secretary  of  State,  as  to  the 
best  method  of  preserving  the  boundary  line  between  the 
United  States  and  Mexico. 

The  protocol  of  May  6,  1896,  referred  to  in  this  statute, 
directs  the  American  and  Mexican  members  of  the  Interna 
tional  Boundary  Commission,  organized  under  the  con- 
vention of  March  1,  1889,  to  investigate  and  report  upon 
certain  questions  relating  to  the  regulation  of  the  use,  by 
the  inhabitants  of  both  countries,  of  the  waters  of  the  Rio 
Grande,  in  order  to  secure  to  each  country  and  its  in- 
habitants their  legal  and  equitable  rights  in  said  waters. 

While  the  subject  of  distribution  of  water  between  the 
citizens  of  the  United  States  and  Mexico  can  not  he  held  to 
be  strictly  within  the  terms  of  the  treaties  of  1884,  1889, 
and  1905,  or  to  be  strictly  a  portion  of  the  work  devolving 
on  the  boundary  commissioners  themselves,  nevertheless  the 
relation  of  such  distribution  to  the  condition  of  the  naviga- 
bility of  the  Rio  Grande,  and  therefore  of  its  status  as  a 
boundary  mark,  may  be  held  to  be  in  general  within  the 
purview  of  the  treaties.    (See  26  Op.  260.) 

Hence  the  specific  authorization  for  the  expenditure  of 
$8,000  made  in  the  proviso  of  the  act  of  March  4,  1915,  is 
fairly  within  the  general  outlines  of  the  object  for  which 
the  entire  appropriation  of  $14,000  is  made. 
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The  proviso  of  the  said  act  is,  to  a  certain  extent,  ambigu- 
ous in  making  the  appropriation  of  $8,000  available  to  en- 
able the  "water  commissioner"  to  study  the  questions 
therein  referred  to,  inasmuch  as  there  does  not  seem  to  be 
any  oificial  to  whom  that  designation  has  been  formally 
given  by  statute.  Under  the  protocol,  the  duties  connected 
with  the  equitable  distribution  of  waters  are  imposed  on 
the  International  Boundary  Commission.  The  appropria- 
tion act  of  June  30,  1914  (88  Stat.  446,  ch.  132),  refers  to 
"the  commissioner  appointed  by  the  Secretary  of  State" 
under  the  treaties  of  1848, 1853, 1884,  and  1889  to  carry  on 
the  work  relating  to  distribution  of  water,  and  directs  such 
commissioner  to  pay  salaries  heretofore  authorized  or  ap- 
proved by  the  Secretary  of  State  "  and  any  and  all  persons 
employed  by  or  under  the  direction  of  the  commissioner 
appointed  by  the  Secretary  of  State  to  study  the  questions 
in  connection  with  the  distribution  of  the  waters  of  the 
Rio  Grande."  It  appears,  however,  that  the  treaties  cited 
do  not  provide  for  any  "commissioner  appointed  by  the 
Secretary  of  State." 

It  appears,  moreover,  that  for  some  time  past  there  has 
been  no  American  boundary  commissioner  appointed  under 
said  treaties;  and  there  is  none  at  present.  There  has  been, 
however,  a  person  employed  by  or  under  the  direction  of 
the  Secretary  of  State  known  oflScially  as  "  water  commis- 
sioner," who  has,  in  fact,  been  engaged  in  a  study  of  the 
questions  referred  to  in  the  proviso  of  the  act  of  March  4, 
1915. 

While,  therefore,  both  the  act  of  1914  and  the  act  of  1915 
are  incorrectly  and  ambiguously  phrased,  I  am  of  opinion 
that  effect  may  be  given  to  the  proviso  in  the  last-named 
act  by  holding  that  the  Secretary  of  State  may  now  employ 
a  person  to  be  known  as  a  water  commissioner  for  the  pur- 
poses specified  by  said  proviso,  namely,  in  determining  "  the 
best  and  most  feasible  method  of  preserving  the  boundary 
line  between  the  United  States  and  Mexico,  by  preventing 
the  flood  waters  of  the  Rio  Grande  and  its  tributaries 
*  *  *  from  disturbing  and  changing  the  channel,"  to 
make  an  investigation,  under  the  direction  of  the  Secretary 
of  State,  of  any  or  all  tributaries  within  the  United  States, 
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whether  or  not  flood  streams,  which  may  contribute  to  the 
flood  conditions  in  the  Rio  Grande  affecting  the  boundary 
line  between  the  two  countries. 

There  remains  to  be  considered  the  power  of  Congress  to 
authorize  an  investigation  of  nonnavigable  streams  within 
the  territorial  limits  of  a  State,  as  incidental  to  the  preser- 
vation of  the  international  boundary. 

In  United  States  v.  Rio  Grande  Dam  and  Irrigation  Co. 
(1899, 174  U.  S.  690, 709)  a  complaint  was  filed  in  a  Federal 
court  against  the  company  to  restrain  it  from  constructing 
a  dam  across  the  Rio  Grande  in  the  territory  of  New 
Mexico  and  appropriating  the  waters  of  that  stream  for 
purposes  of  irrigation.  The  proceedings  were  instituted 
under  statutes  prohibiting  the  creation  without  permission 
of  the  Secretary  of  War  of  any  obstruction  to  the  navigable 
capacity  of  any  waters  in  respect  of  which  the  United 
States  has  jurisdiction.  It  was  held  that  the  act  applied 
not  only  to  obstructions  in  navigable  portions  of  a  navi- 
gable stream,  but  also  to  "  any  obstruction  to  the  navigable 
capacity,"  and  it  was  said  that  "  anything  wherever  done 
or  however  done  within  the  limits  of  the  jurisdiction  of  the 
United  States  which  tends  to  destroy  the  navigable  capacity 
of  one  of  the  navigable  waters  of  the  United  States  is 
within  the  terms  of  the  prohibition."  In  the  course  of  its 
opinion  the  court  said: 

"  The  Hudson  River  runs  within  the  limits  of  the  State 
of  New  York.  It  is  a  navigable  stream  and  a  part  of  the 
navigable  waters  of  the  United  States,  so  far  at  least  as 
from  Albany  southward.  One  of  the  streams  which  flows 
into  it  and  contributes  to  the  volume  of  its  waters  is  the 
Croton  River,  a  non-navigable  stream.  Its  waters  are  taken 
by  the  State  of  New  York  for  domestic  uses  in  the  city  of 
New  York.  Unquestionably  the  State  of  New  York  has  a 
right  to  appropriate  its  waters,  and  the  United  States  may 
not  question  such  appropriation,  unless  thereby  the  naviga- 
bility of  the  Hudson  be  disturbed.  On  the  other  hand,  if 
the  State  of  New  York  should,  even  at  a  place  above  the 
limits  of  navigability,  by  appropriation  for  any  domestic 
purposes,  diminish  the  volume  of  waters,  which,  flowing 
into  the  Hudson,  make  it  a  navigable  stream,  to  such  an  ex- 


The  Secretary  of  State.  875 

tent  as  to  destroy  its  navigability,  undoubtedly  the  juris- 
diction of  the  National  Government  would  arise  and  its 
power  to  restrain  such  appropriation  be  unquestioned ;  and 
within  the  purview  of  this  section  it  would  become  the 
right  of  the  Attorney  General  to  institute  proceedings  to 
restrain  such  appropriation." 

The  power  to  prohibit  interference  by  a  State  with  the 
navigable  capacity  of  a  navigable  stream  must  be  coexten- 
sive with  the  necessity.  If,  to  secure  the  navigability  of 
such  stream,  it  is  requisite  to  assume  control  of  nonnavi- 
gable  tributaries,  Congress  must  be  deemed  to  have  such 
power,  and  the  extent  of  control  necessary  to  preserve  such 
navigability  lies  in  the  judgment  of  Congress.  In  Gutierres 
v.  Albuquerque  Land  <&  Irrigation  Co.  (1903,  188  U.  S. 
545,  554,  555)  it  is  said  "  the  power  of  a  State  over  navigable 
streams  and  their  tributaries  is  further  limited  by  the  su- 
perior power  of  the  general  government  to  secure  the  unin- 
terrupted navigability  of  all  navigable  streams  within  the 
limits  of  the  United  States."  (See  also  18  Op.  404;  United 
States  V.  North  Bloomfleld  Gravel  Mining  Co.^  1892,  53 
Fed.  625 ;  1897,  81  Fed  243.) 

I  am  further  of  the  opinion  that  the  establishment  and 
maintenance  of  international  boundaries  is  a  function  of 
the  National  Government  in  the  exercise  of  the  treaty- 
making  power.  This  function,  in  order  to  be  effective,  must 
be,  and  is,  exclusive  and  free  from  control  or  interference 
by  the  several  States.  The  Government,  having  the  power 
to  fix  international  boundaries  by  treaty,  must  possess  full 
authority  to  take  all  necessary  steps  to  preserve  the  bound- 
ary so  fixed. 

I  am  therefore  of  the  opinion  that  Congress  has  plenary 
power  to  authorize  an  investigation  of  nonnavigable 
streams  within  a  State  whenever,  in  the  judgment  of  Con- 
gress, such  action  is  necessary  for  the  preservation  of  the 
navigability  of  its  waterways,  or  for  the  maintenance  with 
certainty  and  without  fluctuation  of  the  international 
boundary  lines  of  the  United  States. 
Kespectfully, 

T.  W.  GREGOEY. 
To  the  Secretary  of  State. 
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NAVY  REGULATIONS— COMPTROLLER'S  DECISIONS. 

The  decisions  of  the  Comptroller  of  the  Treasury  declaring  invalid 
article  R-3991  of  the  Navy  Regulations  of  1913,  relating  to  the 
duties  of  pay  officers  of  shore  stations,  are  not  conclusive  upon  the 
Navy  Department. 

This  regulation  is  valid  at  least  to  the  extent  of  protecting  a  pay 
officer  in  good  faith  paying  items  that  on  the  face  of  the  roll  are 
apparently  legal  expenditures. 

Department  or  Justice, 

May  19, 1916. 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  April  13,  1915,  wherein  you  ask  my  opinion  on 
the  following  questions: 

(1)  Whether  certain  decisions  of  the  Comptroller  (21 
Comp.  Dec.  245;  reversed,  21  Comp.  Dec.  357)  deciding 
that  article  Br-3991,  Navy  Begulations  of  1913,  is  void, 
are  conclusive  on  your  Department ;  and 

(2)  If  not,  whether  that  article  is  a  valid  regulation  in 
whole  or  in  part. 

Your  first  question  I  answer  in  the  negative.  To  the 
second  I  answer  valid  at  least  to  the  extent  of  protecting 
a  pay  officer  in  good  faith  paying  items  that  on  the  face 
of  the  roll  are  apparently  legal  expenditures.  My  reasons 
for  these  conclusions  are  as  follows : 

1.  The  number  of  pay  officers  for  the  Navy  is  fixed  by 
law,  and  each  must  give  a  bond  for  the  faithful  discharge 
of  his  duties.  (Sees.  2522,  2531,  2532,  Comp.  St.  1913.) 
They  are  prohibited  from  loaning  money  to  brother  officers 
(sec.  2538,  ib.) .  With  these  exceptions  there  are  no  statutes 
prescribing  their  duties  or  functions.  These  latter  spring 
from  regulations  issued  from  time  to  time  by  the  Secretary 
of  the  Navy  pursuant  to  section  161,  Revised  Statutes. 
These  officers  are  amenable  to  article  20  of  section  2969, 
Comp.  St.  1913,  which  prohibits  under  penalty  of  court 
martial,  the  violation  of  any  lawful  order  or  regulation 
issued  by  the  Secretary  of  the  Navy.  Section  161,  supra, 
requires  that  all  regulations  made  thereunder  be  consist- 
ent with  law;  while  article  20,  supra,  requires  that  regula- 
tions whose  violation  it  punishes,  shall  be  lawful*   Assum- 
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ing  that  the  Secretary  may  not  declare  the  degree  of  finan- 
cial accountability  to  arise  from  a  breach  of  duty,  but  that 
he  may  declare  disciplinary  liability,  and  so  limiting  the 
accountability  declared  by  the  last  sentence  of  the  regu- 
lation, I  henceforth  consider  only  the  first  sentence  thereof. 

The  prime  inquiry  is  whether  it  is  a  lawful  regulation  so 
that  if  a  paying  officer  disregarded  it  he  could  be  con- 
victed under  section  2969,  supra.  It  is  not  inherently  in- 
consist^ilt  with  any  law.  If  the  rolls  though  signed  and 
approved,  carried  items  illegal  on  their  face  the  officer 
should  and  would  refuse  to  pay ;  for,  to  be  a  valid  regula- 
tion, it  must  be — as  it  may  be — read  to  apply  only  to  items 
fair  on  their  face.  So  read,  it  is  clearly  valid  and  the  of- 
ficer refusing  to  pay  in  such  case  would  both  breach  his 
bond  and  reiider  himself  liable  to  court-martial. 

Section  3678,  Revised  Statutes,  which  provides  that — 
"  *  *  *  all  sums  appropriated  for  the  various  branches 
of  expenditure  in  the  public  service  shall  be  applied  solely 
to  the  objects  for  which  they  are  respectively  made,  and  no 
others  " — 

imposes  a  duty  on  these  disbursing  officers.  But  this 
duty  does  not  go  beyond  that  outlined  above;  i.  e.,  to 
see  that  the  roll  on  its  face  discloses  an  object  for  which 
an  appropriation  may  be  made.  Regulations  only  slightly 
variant  in  terms  have  twice  been  approved  by  Congress. 
(12  Stat.  566,  and  sec.  1547,  R.  S.)  For  the  consequences 
of  promulgating  such  a  regulation  the  Secretary  is  answer- 
able to  the  President  and  the  people.  United  States  v. 
JoneSj  infra.  The  conclusion  is  inevitable  that  the  first 
sentence  of  the  regulation  is  not  inconsistent  with  law, 
both  because  there  is  no  provision  of  law  prescribing  duties 
of  pay  officers  inconsistent  therewith,  and  because  it  di- 
rects the  pay  officers  to  disburse  upon  evidence  sufficient 
to  satisfy  the  requirements  of  section  3678,  Revised  Stat- 
utes. 

2.  The  effect  of  the  regulation:  Here  the  inquiry  must 
be,  "  Has  it  binding  force  as  law  on  the  accounting  officers 
of  the  Government  ? "  For  unless  it  has,  it  would  have 
little  real  value.  This  question  is  one  of  law;  not  one  of 
accounting. 
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In  United  States  v.  Jones^  18  How.  92,  95,  speaking  of 
the  right  of  an  accounting  officer  to  review  the  action  of 
the  Secretary  of  the  Navy  approving  certain  disburse- 
ments made  by  a  subordinate  pursuant  to  his  order,  the 
court  said : 

"The  Secretary  of  the  Navy  represents  the  President 
and  exercises  his  power  on  the  subjects  confided  to  his 
department.  He  is  responsible  to  the  people  and  the  law 
for  any  abuse  of  the  powers  entrusted  to  him.  His  acts 
and  decisions,  on  subjects  submitted  to  his  jurisdiction 
and  control  by  the  constitution  and  laws,  do  not  require 
the  approval  of  any  officer  of  another  department  to  make 
them  valid  and  conclusive.  The  accounting  officers  of  the 
Treasury  have  not  the  burden  of  responsibility  cast  upon 
them  of  revising  the  judgments,  correcting  fhe  supposed 
mistakes,  or  annulling  the  orders  of  heads  of  depart- 
ments. *  *  ♦  The  liability  of  the  defendant  to  refund 
this  money  to  the  Government  is  founded  on  the  act  of 
the  accounting  officer  charging  him  with  it,  because  in  his 
opinion,  the  Secretary  of  the  Navy  had  mistaken  the  law 
or  abused  his  discretion.  We  are  of  opinion  that  he  was 
not  bound  to  assume  this  responsibility." 

The  Jones  case  was  followed  and  part  of  the  above- 
quoted  language  repeated  in  United  States  v.  Johnston^ 
124  U.  S.  236,  252. 

These  cases  invite  consideration  of  another  statute — 
section  285,  Revised  Statutes — which  provides — 

"Every  disbursement  of  public  moneys,  or  disposal  of 
public  stores,  made  by  a  disbursing  officer  pursuant  to  an 
order  of  any  commanding  officer  of  the  Navy,  shall  be 
allowed  by  the  proper  accounting  officers  of  the  Treasury, 
in  the  settlement  of  the  accounts  of  the  officer,  upon  satis- 
factory evidence  of  the  making  of  such  order,  and  of  the 
payment  of  money  or  disposal  of  stores  in  conformity  with 
it;  and  the  commanding  officer  by  whose  order  such  dis- 
bursement or  disposal  was  made,  shall  be  held  accountable 
for  the  same." 

Under  this  provision  two  questions  here  arise:  (1)  Is  the 
Secretary  of  the  Navy    a    "commanding    officer   of   the 
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Xary";  and  (2)  is  the  regulation— R-3991 — an  "order"; 
within  the  meaning  of  these  words  as  used  in  the  statute  If 

In  the  Jones  case,  supra,  the  trial  judge  answered  the 
first  question  in  the  affirmative.  (26  Fed.  Cas.  648,  No. 
15493-a.)  True,  the  case  was  decided  in  1854  and  before 
section  285  was  enacted  in  its  present  form;  but  it  in- 
volved practically  identical  language  in  a  joint  resolu- 
tion of  Congress  of  March  3,  1849.  This  strengthens  the 
point;  for  Congress  in  reenacting  the  provisions  of  that 
resolution  as  section  285,  adopted  the  judicial  construction 
placed  on  the  earlier  enactment.  Although  the  Supreme 
Court  did  not  expressly  affirm  the  reasoning  of  the  circuit 
judge  that  reasoning  must  be  deemed  authority  for  the 
proposition  it  announces  inasmuch  as  the  Supreme  Court 
did  not  think  it  necessary  to  notice  or  discuss  the  point. 
Swaim  v.  United  States,  165  U.  S.  553,  557,  establishes 
this  principle  with  a  special  emphasis  because  there  was 
a  reversal  in  that  case. 

The  court  in  the  Jones  case — apparently  apart  from  the 
statutory  provisions  of  section  285,  Revised  Statutes — 
held  that  the  accounting  officers  were  bound  to  recognize 
as  conclusive  on  them,  an  order  of  thie  Secretary  of  the 
Navy  requiring  a  disbursement  of  public  money. 

Whether  or  not  regulation  Rr-3991  is  an  "order"  and 
whether  the  Secretary  is  a  "commanding  officer  of  the 
Navy,"  the  regulation  is  an  order  upon  the  pay  officers  of 
the  Navy  to  pay  money  under  certain  contingencies,  and 
as  such,  is  conclusive  on  the  accounting  officers.  A  general 
order  automatically  operating  whenever  certain  conditions 
arise,  is  as  much  an  order  as  a  special  command  reiterated 
on  each  particular  occasion. 

Section  285,  Revised  Statutes,  has  been  supplemented 
by  Navy  Regulation  1299  (p.  318,  N.  R.  1909)  as  follows: 

"When  ordered  by  his  commanding  officer  to  make  an 
expenditure  of  money  or  stores  which  the  pay  officer 
believes  to  be  illegal  or  contrary  to  regulation,  the  latter 
shall  state  in  writing  the  grounds  on  which  he  objects  to 
obeying  the  order,  and  request  that  the  order  be  reiterated 
in  writing.  On  the  receipt  of  such  order  the  expenditure 
shall  be  made." 
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The  Comptroller  has  held  (8  Comp.  Dec.  756)  that  to 
charge  a  commanding  officer  of  the  Navy  with  a  payment 
made  by  his  order  under  section  285,  Revised  Statutes, 
there  must  be  a  compliance  with  the  above  regulation 
(1299) .  Neither  the  regulation  nor  the  ruling  alters  funda- 
mentally the  scope  of  section  285,  Bevised  Statutes.  The 
regulation  has  nothing  to  do  with  the  position  of  the 
paying  officer  who  has  made  an  expenditure  in  accordance 
with  such  an  order.  The  Comptroller's  interpretation  of 
that  regulation  relates  merely  to  its  operation  on  the  com- 
manding officer.  The  regulation  presupposes  a  belief  on 
the  part  of  the  paying  officer  that  the  expenditure  is  illegal 
or  contrary  to  regulation.  It  provides  for  the  very  case 
in  which,  as  was  said  above,  regulation  R-3991  would  not 
operate;  i.  e.,  when  the  pay  officer,  from  the  face  of  the 
roll,  can  see  that  the  disbursement  is  illegal.  It  even  goes 
further  and  requires  the  pay  officer  to  raise  the  question 
of  legality  whenever  he  has  a  belief  that  the  payment 
would  be  irregular.  It  does  not  apply,  however,  to  any 
case  in  which  the  pay  officer,  in  good  faith^  renders  his 
obedience  to  regulation  Br-3991. 

In  this  connection,  certain  other  Navy  regulations  and 
statutory  provisions  become  significant.  For  example,  ar- 
ticle 1504,  Navy  Regulations  of  1913,  provides  in  its  second 
paragraph — 

"  If  any  person  under  the  Navy  Department  has  knowl- 
edge of  any  fraud,  collusion,  or  improper  conduct  *  *  ♦ 
in  any  matters  connected  with  the  naval  service,  he  shall 
report  the  same  immediately,  in  writing  over  his  proper 
signature,  to  his  immediate  superior,  specifying  the  par- 
ticular act  or  acts  of  misconduct,  fraud,  neglect,  or  col- 
lusion, and  the  means  of  proving  the  same." 
while  section  1624,  Revised  Statutes,  article  8,  provides — 

"  Such  punishment  as  a  court-martial  may  adjudge  may 
be  inflicted  on  any  person  in  the  Navy  *  *  *  who  ♦  *  ♦ 
refuses,  or  fails  to  use,  his  utmost  exertions  to  detect,  appre- 
hend, and  bring  to  punishment  all  offenders,  or  to  aid  all 
persons  appointed  for  that  purpose." 

Thus  there  is  ample  provision  to  prevent  a  situation 
such  as  is  suggested  oy  the  Comptroller,  when  he  says  that 
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the  pay  officer  might  deliberately  make  illegal  payments, 
knowing  them  to  be  such,  or  knowing  that  the  rolls  when 
certified  were,  in  fact,  incorrect. 

These  latter  considerations  deal  entirely  with  the  prac- 
tical aspects  of  the  case;  and  even  if  they  were  lacking, 
the  legal  propositions  advanced  herein  would  be  none  the 
less  sound  in  principle,  with  the  result  that  the  regulation 
in  question  is  not  inconsistent  with  law;  and  that,  as  a 
valid  order  of  the  head  of  an  executive  department,  it  has 
binding  force  upon  the  accounting  officers  of  the  Govern- 
ment. 

Respectfully, 

T.  W.  GREGORY. 

To  the  Secretary  of  the  Navy, 


MILITARY  MOVEMENT  OF  TROOPS. 

The  Navy  Department  can  not  enter  into  a  contract  for  the  mlUtary 
movement  of  troops  without  previously  advertising  for  proposals 
as  required  by  section  3709  of  the  Revised  Statutes. 

The  Act  to  Regulate  Commerce  of  February  4,  1887  (24  Stat.  379), 
does  not  forbid  a  contract  for  the  military  movement  of  troops 
at  less  than  tariff  rates. 

Neither  sections  1  or  2  of  the  Sherman  Anti-Trust  Act  of  July  2, 
1890  (26  Stat.  209),  nor  section  5  of  the  Act  to  Regulate  Com- 
merce of  February  4,  1887  (24  Stat.  380),  prevents  the  Navy  De- 
partment from  agreeing  with  many  railroads,  or  prevents  such 
railroads  from  agreeing  among  themselves,  that  a  common  agent 
of  the  roads  may  for  a  definite  period  direct  the  routing  of 
Federal  troops. 

Whether  the  proposed  agreement  would  be  contrary  to  public  policy 
as  Judicially  construed  and  whether  such  agreement,  if  entered 
into,  could  be  enforced  by  the  courts,  are  questions  which  can 
not  be  answered  because  they  are  too  general,  and  the  second 
question  can  not  be  answered  for  the  further  reason  that  it  in- 
volves a  speculation  as  to  future  Judicial  action. 

It  is  not  believed  that  the  proposed  contract,  if  made,  would  em- 
barrnss  the  Department  of  Justice  in  the  prosecution  of  railroads 
for  pooling  contracts. 

Department  of  Justice, 

June  i,  1915, 
Sir:  I  have  the  honor  to  acknowledge  receipt  of  yonr 

letter  of  April  8,  1915,  wherein  you  request  my  opinion  on 
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certain  questions  arising  in  the  administration  of  your  de- 
partment in  connection  with  a  proposed  contract  for  gen- 
eral military  movement  of  troops,  dated  November  30, 
1914,  between  a  "Military  Committee"  (representing  all 
lines,  members  of  the  Southwestern,  Western,  and  Trans- 
continental Passenger  Associations) ,  on  the  one  hand,  and 
each,  the  War  and  Navy  Departments,  the  Marine  Corps, 
and  the  Quartermaster  Department  of  the  United  States, 
on  the  other  hand. 
I  consider  these  questions  in  their  order. 

I. 

May  the  Navy  Department  lawfully  contract  to  discon- 
tinice^  for  any  period^  the  advertising  for  bids  under  sec- 
tion 3709y  R,  jS.j  in  connection  with  the  movement  of 
troops  f 

This  question  I  answer  in  the  negative,  for  these  reasons : 

Section  3709  reads : 

"All  purchases  and  contracts  for  supplies  or  services,  in 
any  of  the  Departments  of  the  Government,  except  for  per- 
sonal services,  shall  be  made  by  advertising  a  sufficient  time 
previously  for  proposals  respecting  the  same,  when  the 
public  exigencies  do  not  require  the  immediate  delivery  of 
the  articles,  or  performance  of  the  service." 

A  contract  for  transportation  is  one  for  "supplies  or 
services  "  within  the  meaning  of  this  statute.  Indeed  the 
Navy  Department  in  actual  practice  has  treated  the  statute 
as  applicable  to  such  contracts,  at  least  in  time  of  peace. 

Assuming  the  statute  to  be  applicable,  a  contract  such 
as  you  describe  would  be  in  effect  a  covenant  not  to  dis- 
charge a  duty  imposed  by  law,  and  as  such  would  itself  be 
unlawful  and  void.  Nor  would  this  conclusion  be  affected 
by  the  casual  fact— if  it  be  a  fact — ^that  under  present  con- 
ditions advertisement  would  probably  produce  either  no 
bid  at  all,  or  only  one  from  a  single  source. 

I  also  suggest  that  the  practice  prevailing  the  past  10 
years  in  the  Navy  Department  of  sending  letters  soliciting 
proposals  to  individual  carriers  can  not  be  regarded  as  in 
any  sense  a  compliance  with  the  requirement  of  this  statute. 
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IL 

Does  the  Act  to  Regulate  Commerce  (SSi  Stat.  379)  for- 
bid a  contract  for  the  military  movement  of  troops^  at  leas 
than  tariff  rates? 

I  answer  this  question  also  in  the  negative,  for  these 
reasons : 

Section  2  of  the  act  forbids  a  greater  or  less  service 
change  "  in  the  transportation  of  passengers  or  property  " 
than  is  collected  from  any  other  person  for  like  services 
under  substantially  similar  circv/mstances  and  conditions; 
while  section  3  forbids  undue  or  unreasonable  preference 
to  any  person  in  respect  to  any  particular  description  of 
traffic. 

Neither  these  sections  nor  the  act  itself  otherwise  was 
aimed  at  the  regulation  of  rates  for  the  movement  of  m^7^- 
tary  traffic.  No  other  traffic  moves  "under  substantially 
similar  circumstances  and  conditions."  It  may  require  spe- 
cial equipment,  loading  facilities,  schedules,  and  even  in- 
definite detention  of  the  equipment  itself.  Nor  could  any 
.•ate  make  this  traffic  produce  the  harm  to  any  of  the  pub- 
lic served  by  carriers  that  this  act  was  meant  to  prevent. 

Section  22,  as  amended  March  2,  1889  (25  Stat.  862), 
and  February  8,  1895  (28  Stat.  643)  provides: 

"  *  *  *  That  nothing  in  this  Act  shall  prevent  the 
carriage,  storage,  or  handling  of  property  free  or  at  re- 
duced rates  for  the  United  States." 

It  is  suggested  that  the  limitation  to  "  property  "  in  this 
proviso  operates  to  leave  the  movement  of  troops  subject  to 
the  influence  of  sections  2  and  3,  supra.  I  can  not  so  read 
it.  The  United  States  has  much  transportable  property 
besides  its  military  stores;  as,  for  example,  material  used 
in  reclamation  projects,  Indian  supplies,  etc. ;  and  the  above 
proviso  operates  to  preserve  free  or  reduced  rate  carriage 
for  property  that  might  otherwise  be  within  the  opera- 
tion of  the  act. 

The  Interstate  Commerce  Commission  has  so  construed 
the  act.    Its  conference  ruling  No.  218  reads : 

"  Kule  218.  Carriers,  either  by  contract  or  bid,  or  other 
arrangement  with  the  War  Department,  may   lawfully 
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make  special. rates  or  fares  for  the  movement  of  federal 
troops,  when  moved  under  orders  and  at  the  expense  of  the 
United  States  Government,  and  that  the  rates  or  fares  so 
made  need  not  be  posted  or  filed  with  the  Commission." 
(P.  68,  Conf.  Rul.  of  Apr.  1, 1913.) 

This  ruling  is  limited  to  movements  at  the  expense  of 
the  United  States  (Rule  No.  297,  p.  96),  while  rule  208-D 
(p.  61)  forbidding  free  or  reduced  fare  to  any  "officer  of 
the  Government,  the  army  or  the  navy,  or  member  of 
their  families  "  does  not  extend  to  transportation  while  on 
service  for  the  Government  and  at  its  expense. 

Rulings  Nos.  107  (p.  32)  and  431  (p.  8,  of  Conf.  Rul.  of 
June  1,  1914)  in  forbidding  special  fares  respectively  for 
deported  Chinese  and  for  Federal  convicts,  even  when 
moved  at  Government  expense,  accentuate  the  distinction 
here  urged  between  military  and  nonmilitary  Government 
traffic.  And  Ruling  No.  33  (p.  11,  Rulings  of  1913,  supra) 
and  No.  208-E  (ib.  p.  62)  dispense  with  tariffs  whenever 
reduced  rates  are  allowed  the  Government. 

The  reamendment  of  section  6  enacted  August  24,  1912, 
(37  Stat.  568),  and  reading  "*  *  *  in  time  of  war  or 
threatened  war  preference  and  precedence  shall,  upon  the 
demand  of  the  President  of  the  United  States,  be  given, 
over  all  other  traffic,  to  the  transportation  of  troops  and 
materials  of  war,  and  carriers  shall  adopt  every  means 
within  their  control  to  facilitate  and  expedite  the  military 
traffic"  (34  Stat.  587),  recognizes  that  what  would  as 
between  different  kinds  of  commercial  traffic  be  plain  dis- 
crimination can  not  so  be  regarded  as  between  commercial 
traffic  generally  on  the  one  hand  the  military  traffic  on  the 
other. 

III. 

Your  third  and  fourth  inquiries  can  be  considered  to- 
gether and  may  be  stated  in  a  single  question  thus: 

Do  sections  1  or  2  of  the  Sherman  Anti-Trust  Actj  or 
section  5  of  the  Act  to  Begvlate  Commerce^  prevent  the 
Navy  Department  from  agreeing  with  many  railroads^  or 
prevent  such  railroads  from  agreeing  a/mxmg  themselves^ 
that  a  common  a^ent  of  the  road  may  for  a  definite  period^ 
direct  the  routing  of  Federal  troops? 
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I  do  not  think  that  the  Government  may  so  agree  with 
persons  themselves  prohibited  by  law  from  so  doing — ^and 
this  because  such  a  contract,  for  lack  of  necessary  joint 
legal  assent,  would  be  void  as  to  both.  L.  <&  N.  B.  R.  v. 
Kentucky^  161  U.  S.  677,  692.  Nevertheless,  I  answer  this 
question  in  the  negative,  and  for  these  reasons : 

Section  5  of  the  Act  to  Begulate  Commerce,  mpra^  pro- 
vides: 

"That  it  shall  be  unlawful  for  any  common  carrier 
*  *  *  to  enter  into  any  *  *  *  agreement  *  *  * 
with  any  other  *  *  *  common  carriers,  for  the  pooling 
of  freights  of  different  and  competing  railroads,  or  to  di- 
vide between  them  the  aggregate  or  net  proceeds  of  the 
earnings  of  such  railroads,  or  any  portion  thereof ;  etc." 

Having  already  concluded  that  rates  for  troops  are  not 
within  the  purview  of  the  act,  it  follows  that  this  section 
can  not  reach  an  agreement  limited  to  such  movement. 
Even  were  the  act  of  broader  purpose,  it  is  questionable 
whether  the  section  could  apply  since  its  first  clause  is 
limited  to  "freights  "  and  its  second  to  "  earnings  "  only. 
Immigration  CaseSy  10  I.  C.  C.  Rep.  13.  Here  it  may  be 
noted  that  the  question  asked  is  much  broader  than  the 
provision  in  that  regard  of  the  contract  submitted.  The 
latter  provides : 
.  "(a)  The  routing  of  the  business  to  be  left  in  the  hands 
of  the  authorized  ofjicers  of  the  U.  S.  Army,  U.  S.  Navy 
and  U.  S.  Marine  Corps,  from  starting  point  to  final  desti- 
nation, m  the  understanding  that  within  the  territory  west 
of  and  including  Chicago,  St.  Louis  and  the  Mississippi 
River,  the  traffic  shall  he  equitably  apportioned  according 
to  the  routings  that  may  be  specified  by  E.  L.  Bovington, 
chairman  of  the  committee." 

This  provision  might  well  be  read  as  empowering  the 
Government  officers  themselves  to  equitably  apportion 
from  time  to  time  particular  movements,  selecting  the 
route  therefor  from  the  various  routes  previously  indicated 
by  Chairman  Bovington  as  available  for  any  movement 
between  those  points.  Thus  read,  and  with  each  road  re- 
taining the  earnings  for  its  particular  service  as  ren- 
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dered — and  there  is  no  sliggestion  in  the  contract  that  this 
will  not  be  done — ^it  would  seem  free  from  objection  even 
if  it  dealt  only  with  a  kind  of  traffic  within  tiie  purview 
of  the  act. 

The  Sherman  Anti-Trust  Act  (26  Stat.  209)  provides: 

"  Section  1.  Every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  or 
commerce  among  the  several  States,  or  with  foreign  na- 
tions, is  hereby  declared  to  be  illegal,  etc. 

**  Sec.  2.  Every  person  who  shall  monopolize,  or  attempt 
to  monopolize  *  *  *  any  part  of  the  trade  or  com- 
merce among  the  several  States,  or  with  foreign  nations, 
shall  be  deemed  guilty,  etc." 

Though  for  reasons  already  pointed  out  this  contract 
may  be  given  a  harmless  reading  in  respect  to  this  act  also, 
it  may  be  conceded  for  argument's  sake  that  if  the  subject 
matter  of  the  agreement  were  ordinary  trade  or  commerce 
it  might  involve  an  unlawful  apportionment  of  business. 
United  States  v.  Trans-Mississippi  Freight  Ass^n^  166  U.  S. 
S90,  302,  303,  3^2,  333,  341,  342;  Greenhood  on  Public  Pol- 
icy, 660,  664;  Hadley's  Railroad  Transportation,  74,  76; 
Adam's  Bailroads,  180;  Dabney's  Public  Regulation  of 
Railways,  144;  Nimo's  Railroad  Problems,  14;  Peabody's 
Transportation  Theories,  220.  Nevertheless  I  can  not  re- 
gard the  military  movement  of  troops  as  **  trade  or  com- 
merce "  or  a  contract  therefor  as  one  that  may  be  "  in  re- 
straint of"  or  to  "monopolize  *  *  ♦  trade  or  com- 
merce" within  the  meaning  of  the  Sherman  Act.  It  is 
hard  to  see  how  anyone  selling  transportation  could  build 
up  a  monopoly  or  restrain  the  trade  of  others  in  the  move- 
ment of  Federal  troops,  or  how  anyone  could  suffer  by  any 
action  taken  under  this  contract.  It  does  not  appear  to  be 
within  the  mischief  at  which  the  act  was  aimed.  Standard 
Oil  Co,  V.  United  States^  221  U.  S.  1;  United  States  v. 
American  Tohaxico  Go.^  221  U.  S.  106. 

To  guard  against  a  claim  that  the  contract  would  be 
void  as  interfering  with  the  "war  power,"  it  might  be 
well  to  insert  at  the  end  of  the  routing  paragraph,  "(a)** 
supra^  a  proviso  that  the  apportionment  clause  should  not 
apply  in  time  of  war,  or  threat  of  war,  or  other  public 
emergencies. 
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IV. 

Your  fifth  and  sixth  questions  are,  in  substance — 
Would  the  proposed  agreement  he  contrary  to  public 
policy  as  judicially  construed?    And  could  the  proposed 
agreement^  if  entered  into^  he  enforced  in  the  courts  f 

Neither  of  these  questions  may  be  answered  because  (a) 
they  are  too  general.  They  relate  to  a  single-spaced  nine- 
page  typewritten  agreement  without  specifying  any  clause, 
sentence,  or  paragraph  toward  which  the  inquiry  is  di- 
rected. And  (b)  the  second  inquiry  involves  a  speculation 
as  to  future  judicial  action — ^a  matter  on  which  my  pred^ 
cessors  have  steadily  refused  to  express  themselves. 

V. 

Your  seventh  question  is : 

Would  tJie  proposed  contract,  if  made,  embarrajss  the 
Department  of  Justice  in  the  prosecution  of  railroads  for 
pooling  contracts? 
This  Department  does  not  so  believe. 
Respectfully, 

T.  W.  GREGORY. 
To  THE  Secretary  or  the  Navt. 


PUBLIC  LANDS   IN  ALASKA—RIGHTS   OF  WAT. 

Revocable  Ucenses  under  the  act  of  February  15,  1901  (31  Stat. 
790),  or  easements  under  the  act  of  March  4, 1911  (36  Stat  1253), 
may  be  granted  for  the  development  and  transmission  of  electric 
power  upon  pubUc  lands  situate  in  Alaska. 

Department  of  Justice, 

June  29,  1915. 
Sir:  You  have  asked  me  to  advise  you  whether  in  my 
opinion  it  will  be  lawful  for  you  to  grant  revocable  li- 
censes under  the  act  of  February  15, 1901  (31  Stat.  790),  or 
easements  under  the  act  of  March  4,  1911  (36  Stat.  1253), 
for  the  development  and  transmission  of  electric  power 
upon  public  lands  situate  in  Alaska. 
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• 
The  act  of  1901  provides  for  the  issuance  of  revocable 

permits  for."  the  use  of  rights  of  way  through  the  public 
lands,  forest  and  other  reservations  of  the  United  States," 
and  certain  national  parks  in  California.  The  act  of  1911 
provides  for  the  granting  of  easements,  of  limited  terms, 
"  for  rights  of  way  *  *  *  over,  across,  and  upon  the 
public  lands,  national  forests,  and  reservations  of  the 
United  States."  There  is  nothing  in  either  of  these  acts 
indicative  of  an  intention  to  restrict  its  operation  geo- 
graphically, but  neither  is  made  applicable,  by  its  own 
terms  or  by  any  other  act  of  Confess,  to  the  Alaska  lands 
by  mention.  ^^ 

Section  1891  of  the  Revised  Statutes  declares: 

"The  Constitution  and  all  laws  of  the  United  States 
which  are  not  locally  inapplicable  shall  have  the  same  force 
and  effect  within  all  the  organized  Territories,  and  in  every 
Territory  hereafter  organized  as  elsewhere  within  the 
United  States." 

Since  the  approval  of  the  "  Act  providing  a  civil  govern- 
ment for  Alaska,"  May  17,  1884  (23  Stat.  24),  Alaska  has 
been  an  organized  Territory.  {Steamer  Coquitlam  v.  United 
States,  163  U.  S.  346, 352 ;  Binns  v.  United  States,  194  U.  S. 
486,  491),  and,  generally  speaking,  the  laws  of  the  United 
States  have  extended  there  not  only  by  virtue  of  that  sec- 
tion of  the  Revised  Statutes,  but  also  by  virtue  of  an  ex- 
press provision  in  the  act  of  1884  itself  declaring  that: 

"  The  laws  of  the  United  States,  not  locally  inapplicable 
to  said  district  and  not  inconsistent  with  the  provisions 
of  this  act  are  hereby  extended  thereto."  (28  Stat.  27, 
sec.  9.) 

But  this  same  organic  act  of  1884,  after  expressly  ex- 
tending to  Alaska  "  the  laws  of  the  United  States  relating 
to  mining  claims,  and  the  rights  incident  thereto,"  provided 
that: 

"  Nothing  contained  in  this  act  shall  be  construed  to  put 
in  force  in  said  district  the  general  land  laws  of  the  United 
States."    {Id.,  sec.  8.) 

Hence  in  the  mining  regulations  for  Alaska,  of  July  28, 
1885,  prescribed  under  authority  of  that  act  by  the  Secre- 
tary of  the  Interior,  with  the  approval  of  the  President,  it 
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was  stated  that  '*  no  public  lands  other  than  specific  min- 
eral claims  are  subject  to  survey  or  disposal  in  said  dis- 
trict." 4  L.  D.  128.  Consistently,  in  the  case  of  William 
R.  Weeks,  25  L.  D.  290  (decided  in  September,  1897) ,  it  was 
held  by  Secretary  Bliss  that  the  general  railway  right  of 
way  act  of  March  3,  1875  (18  Stat.  482),  was  inapplicable 
to  Alaska.    In  the  opinion  it  was  said: 

"  The  right  of  way  act  of  March  3, 1875,  is  a  part  of  the 
general  land  laws  of  the  United  States,  the  operation  of 
which  has  never  been  extended  to  the  District  of  Alaska, 
and  it  is  clear  from  the  portion  of  the  8th  section  of  the 
act  of  1884,  before  quoted,  it  was  the  intention  of  Con- 
gress that  no  other  means  of  acquiring  a  right  to  use  or 
occupy  the  lands  within  the  District  of  Alaska  should  be 
construed  to  apply  than  those  specifically  named." 

In  the  case  of  the  Miocene  Ditch  Company,  35  L,  D. 
297,  decided  by  Secretary  Hitchcock  in  November,  1906, 
your  Department  was  confronted  with  the  question  whether 
sections  18  to  21  of  the  act  of  March  3,  1891  (26  Stat. 
1095),  oflfering  rights  of  way  "through  the  public  lands 
and  reservations  of  the  United  States"  for  canals,  etc., 
was  in  force  in  Alaska.  On  behalf  of  the  company  it  was 
contended  that,  as  those  sections  had  been  uniformly  held 
applicable  in  the  other  Territories  as  well  as  in  the  States, 
and  as  Alaska  had  undoubtedly  come  to  be  a  Territory  of 
the  United  States  (citing  the  Steamer  Coquitlam  case, 
supra),  they  must  be  applicable  here.  But  your  prede- 
cessor, after  referring  to  the  provision  in  the  act  of  May 
17,  1884,  which  I  have  quoted  above,  and  which  negatived 
any  purpose  in  that  act  to  extend  to  Alaska  the  general 
land  laws  in  existence  at  its  date,  and  after  noticing  that 
in  certain  other  sections  (11  to  14)  of  the  act  before  him 
there  were  provisions  expressly  extending  the  townsite 
laws,  and  granting  lands  for  trade  and  manufacture,  in 
Alaska,  rejected  the  company's  contention. 

"This  legislation,"  said  he  (referring  to  sections  18  to 
21  of  the  act  of  1891),  "has  general  application  to  the 
public  lands  of  the  United  States  but  was  not  specifically 
extended  to  the  lands  in  the  district  of  Alaska,  and  while 
it  may  be  conceded  that  the  lands  in  the  district  of  Alaska 
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are  a  part  of  the  public  lands  of  the  United  States,  gener- 
ally speaking,  it  seems  clear  from  the  special  legislation 
with  regard  to  the  lands  in  said  district,  enacted  prior  to 
the  passage  of  the  act  of  1891,  the  portion  included  in  the 
sections  of  the  act  of  1891,  before  referred  to,  as  well  as 
the  subsequent  legislation  found  in  the  act  of  May  14,  1898 
(30  Stat.  409),  extending  the  homestead  laws  and  provid- 
ing for  rights  of  way  for  railroads  in  the  district  of 
Alaska,  that  the  lands  within  said  district  were  not  in- 
tended to  be  included  within  the  general  legislation  found 
in  sections  18  to  21,  inclusive,  of  the  act  before  referred 
to."     (p.  298.) 

In  the  elaborate  act  of  June  6,  1900  (81  Stat.  321,  ch. 
786),  entitled  "An  act  making  further  provision  for  a 
civil  government  for  Alaska,  and  for  other  purposes,"  it 
was  once  more  provided  that  "the  laws  of  the  United 
States  relating  to  mining  claims,  mineral  locations,  and 
rights  incident  thereto  are  hereby  extended  to  the  Dis- 
trict," but  again  it  was  declared  that  "  nothing  contained 
in  this  act  shall  be  construed  to  put  in  force  in  the  district 
the  general  land  laws  of  the  United  States."  {Id.^  sees. 
26  and  27.) 

This  reiteration  of  the  language  of  the  act  of  1884  re- 
flects light  upon  the  original  purpose,  and,  when  consid- 
ered with  the  course  of  decision  in  your  Department  (which 
must  have  been  known  to  Congress),  and  the  legislative 
habit  of  dealing  with  the  Alaskan  lands  through  specific 
statutes,  it  is  most  persuasive  evidence  of  a  policy  to  with- 
hold that  territory  from  the  reach  of  the  land  laws  in 
general. 

This,  however,  was  a  policy  which  Congress  might  well 
be  expected  to  modify  or  abandon  with  changing  condi- 
tions, and  I  am  of  the  opinion  that  it  was  materially  al- 
tered by  the  act  of  August  24,  1912  (37  Stat.  612).  In 
this,  the  last  of  the  acts  adopted  for  the  organization  of 
the  Territory,  it  is  provided  (sec.  3) : 

"That  the  Constitution  of  the  United  States,  and  all 
the  laws  thereof  which  are  not  locally  inapplicable,  shall 
have  the  same  force  and  effect  within  the  said  Territory 
as  elsewhere  in  the  United  States." 
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The  express  exception  of  the  public-land  laws,  found  in 
the  earlier  organic  acts,  is  here  omitted ;  all  the  laws  of  the 
United  States  are  to  operate  in  Alaska  save  only  such  as 
may  be  locally  inapplicable.  Is  there  any  satisfactory 
reason  for  saying  that  the  acts  of  1901  and  1911  are 
"  locally  inapplicable  "  f 

Alaska  is  now  a  Territory  completely  organized,  and 
incorporated  into  the  United  States.  Raasmussen  v.  United 
States^  197  U.  S.  516.  The  executive  and  judicial  branches 
of  its  government  were  provided  by  the  acts  of  May  17, 
1884,  and  June  6,  1900,  mpra.  By  the  act  of  May  7,  1906 
(34  Stat.  169) ,  it  was  allowed  a  Delegate  in  Congress.  The 
act  of  August  24,  1912,  supra,  added  the  legislature,  and 
thus  perfected  the  local  government  after  the  model 
adopted  for  so  many  of  the  other  Territories  which  have 
passed  into  statehood.  The  character  and  objects  of  this 
local  autonomy  are  essentially  the  same  as  theirs.  The 
Territory  has  been  divided  into  several  land  districts,  each 
with  its  register  and  receiver  clothed  with  the  powers  usual 
to  such  officials  in  other  places.  It  has  likewise  its  sur< 
veyor  general.  The  system  of  public-land  surveys  has 
been  expressly  extended  over  it  (Mar.  3,  1899,  30  Stat. 
1098),  and  a  large  number  of  the  public-land  laws  (gener- 
ally in  modified  form)  have  been  specifically  set  in  force 
there.  These  include  the  mining  daws,  expressly  extended 
by  each  of  the  two  acts  providing  for  a  civil  government, 
of  May  17, 1884,  and  June  6,  1900,  respectively ;  the  town- 
site  laws  by  the  act  of  March  3,  1891  (26  Stat.  1099) ;  the 
coal-land  laws  by  the  act  of  June  6,  1900  (31  Stat.  321, 
and  later  enactments) ;  and  the  homestead  laws,  with  some 
special  provisions,  by  the  acts  of  May  14,  1898  (30  Stat. 
409),  and  March  3,  1903  (32  Stat.  1028).  In  the  act  of 
May  14,  1898,  we  find  also  provisions  for  the  granting  of 
rights  of  way  for  railways  similar  to  the  provisions  to  the 
general  act  of  March  3,  1875  (18  Stat.  482).  There  are, 
besides,  a  number  of  other  statutes,  which  need  not  be  spe- 
cifically mentioned,  providing  for  the  disposition  or  use 
of  public  lands  in  Alaska. 

If  the  acts  of  1901  and  1911  were  inconsistent  with  any 
of  this  special  legislation,  they  would  be,  in  a  proper  sense, 
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*'  locally  inapplicable."  But  there  is  no  such  inconsistency. 
The  fields  which  they  cover  are  distinct  and  not  otherwise 
occupied,  so  far  as  Alaska  is  concerned.  If  then  these  two 
laws  are  "locally  inapplicable"  it  can  only  be  because 
the  general  land  laws  as  a  class  are  "  locally  inapplicable." 

In  Stark  v.  Starrs,  6  Wall.  402,  it  was  held  that  a  provi- 
sion in  the  act  of  August  14, 1848,  organizing  the  Territory 
of  Oregon,  which  declared  that  all  laws  of  the  United 
States  should  be  in  force  there,  "so  far  as  the  same,  or 
any  provision  thereof  may  be  applicable,"  did  not  extend 
over  the  country  either  the  general  preemption  law  of 
September  4,  1841  (6  Stat.  456,  sec.  10),  or  the  allied 
town-site  law  of  May  23,  1844  (5  Stat.  657).  A  number 
of  other  opinions  to  the  same  effect  and  based  on  like 
reasoning,  are  collected  on  the  margin.^  Stark  v.  Starrs 
involved  a  collision  between  claims  to  the  same  land  under 
the  town  site  and  Oregon  donation  laws  of  September 
27,  1850  (9  Stat.  496),  respectively.  Both  the  town-site 
law  and  the  preemption  law,  to  which  it  was  deemed  sup- 
plementary, were  held  inapplicable  because  "both  acts 
limit  the  right  of  entry  to  surveyed  lands,"  and,  said  the 
court : 

"  It  is  not  pretended  that  any  public  surveys  had  been 
established  over  Oregon  previous  to  the  act  of  1850,  or  were 
ever  authorized  by  the  Government.  There  were,  there- 
fore, no  surveyed  lands  of  which  any  entry  could  be  made 
either  by  an  individual  or  any  corporate  authorities.  The 
laws  of  Congress  relating  to  preemption  by  individuals 
or  entries  by  municipal  authorities  had,  therefore,  no  ap- 
plication to  the  condition  of  things  in  Oregon  at  that 
time."    (Id.,  6  Wall.  414.) 

Another  reason  was  found  in  the  fact  that  Oregon  had 
been  so  largely  settled  before  the  creation  of  the  territorial 
government,  and  many  claims  to  land  had  arisen  which 

^Marlin  t.  T'Vault,  1  Oreg.  77. 

LotTfMdole  ▼.  Portlandj  Id.,  381 ;  390 ;  s.  c,  Deady,  1« 

Whttloio  V.  Reese,  4  Oreg.  385. 

Lamb  ▼.  Davenport,  1  Sawyer,  609. 

Lotonadale  v.  Parrish,  21  How.  290,  298. 

Mi88ionary  Society  ▼.  Dalles,  107  U.  S.  836»  344. 

Bhivelp  ▼.  Boioll)y,  152  U.  S.  1,  51* 

and  casei  cited. 
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were  recognized  by  the  settlers'  rules  of  government,  and 
subsequently,  by  the  donation  act  of  1860,  but  which  would 
have  been  incompatible  with  the  extension  to  that  country 
of  the  acts  in  question  at  the  date  of  the  organic  act. 

The  opinion  in  Stark  v.  Starrs  refers  also  to  the  act  of 
September  28, 1850  (9  Stat.  521),  which  extended  the  laws 
of  the  United  States  "not  locally  inapplicable,"  to  the 
State  of  California,  and  the  writer,  Mr.  Justice  Field, 
observes  (p.  416) : 

"  Yet  it  was  never  supposed  that  this  provision  had  the 
effect  of  extending  over  the  State  any  portion  of  the  land 
system  of  the  United  States  in  advance  of  the  public  sur- 
veys^ upon  which  that  system  rested,  and  without  which, 
as  the  law  then  stood,  that  system  was  inoperative." 

And  he  points  out  that  Congress  provided  by  special 
acts  for  the  public  surveys,  and  the  extension  of  the  pre- 
emption and  town-site  laws  in  California,  and  likewise  in 
the  Territories  of  New  Mexico,  Kansas,  and  Nebraska. 

It  will  be  seen  at  once  that  the  reasons  for  this  decision 
are  wholly  lacking  in  the  case  before  me.  There  are  no 
peculiar  conditions  in  Alaska  which  would  render  it  unjust 
or  unwise  to  extend  the  right-of-way  acts  of  1901  and 
1911  to  that  region;  on  the  contrary,  the  probability  is  that 
their  extension  there  would  prove  distinctly  beneficial. 
Both  acts  apply  to  unsurveyed  as  well  as  surveyed  lands; 
and,  besides,  the  system  of  public  surveys  was  extended  to 
Alaska  before  the  act  of  1912  was  passed.  I  do  not  look 
upon  Stark  v.  Starrs  as  authority  for  the  broad  proposition 
that  all  the  land  laws  must  be  regarded  as  locally  inap- 
plicable in  a  new  territory  until  they  have  been  extended 
there  expressly,  nor  am  I  aware  of  any  other  decision  to 
that  effect. 

As  was  said  in  Homhuckle  v.  Toomhsy  18  Wall.  648,  655, 
it.  is  the  "  laws  of  a  general  character  and  universal  applica- 
tion ;  but  not  those  of  specific  application,"  which  are  im- 
ported into  the  new  Territory  as  not  locally  inapplicable. 
1  he  purpose  of  the  declaration  contained  in  section  1891  of 
the  Revised  Statutes,  and  the  like  declarations  which,  for  so 
many  years,  have  customarily  been  inserted  in  the  acts  or- 
ganizing Territories  and  the  enabling  acts  authorizing  the 
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creation  of  States,  is  to  insure  the  immersion  of  the  newly 
organized  unit  of  government  into  the  existing  mass  of 
Federal  Legislation  in  a  degree  consistent  with  the  status 
Acquired  through  incorporation  into  the  United  States.  In 
becom-ng  thus  closely  related  to  the  Union  the  new  Ter- 
ritory is  brought  so  well  within  the  focus  of  the  ordinary 
activities  of  Congress  that  special  mention  will  not  be 
needed  to  include  it  within  the  operation  of  future  laws  of 
a  general  character  and  dealing  with  subjects  found  within 
its  limits.  So,  all  similar  laws  existing,  which  are  of  con- 
tinuing operation,  should  be  extended  to  the  new  locality, 
in  order  that  a  region  which  has  become  absorbed,  so  to 
speak,  into  the  national  body  politic,  may  be  governed, 
iij  common  with  the  rest  of  the  coimtry,  by  one  uniform 
and  coherent  system,  in  so  far  as  this  may  consist  with  the 
peculiarities  of  local  conditions  and  the  persistence  of  all 
those  special  regulations  which  must  be  held  to  have  sur- 
vived the  change.  The  tests  used  in  ascertaining  whether 
an  old  law  has  been  extended  must  be  closely  analogous  to 
those  used  to  determine  whether  a  new  law  applies.  If 
either  the  old  or  the  new  is  couched  in  general  terms,  calcu- 
lated to  operate  everywhere  in  the  United  States  where 
the  subject  matter  exists,  both  should  be  allowed  to  operate 
accordingly,  due  regard  being  paid,  however,  to  the  pro- 
tection of  other  acts  in  pari  materia  and  to  the  doctrine  laid 
down  in  Stark  v.  Starrs^  supra^  that  conditions  extrinsic 
to  legislation  as  well  as  conditions  legislative  may  render 
an  old  law  "  locally  inapplicable "  to  the  new  place. 

"  While  a  statute  is  presumed  to  speak  from  the  time  of 
its  enactment,  it  embraces  all  such  persons  or  things  as 
subsequently  fall  within  its  scope,  and  ceases  to  apply  to 
such  as  thereafter  fall  without  its  scope.  Thus,  a  statute 
forbidding  the  sale  of  liquors  to  minors  applies  not  only 
to  minors  in  existence  at  the  time  the  statute  was  enacted, 
but  to  all  who  are  subsequently  born ;  and  ceases  to  apply 
to  such  as  thereafter  reach  their  majority.  So,  when  the 
Constitution  of  the  United  States  declares  in  Art.  I,  sec. 
10,  that  the  States  shall  not  do  certain  things,  this  declara- 
tion operates  not  only  upon  the  thirteen  original  States, 
but  upon  all  who  subsequently  become  such;  and  when 
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Congress  places  certain  restrictions  upon  the  powers  of  a 
territorial  legislature,  such  restrictions  cease  to  operate 
the  moment  such  Territory  is  admitted  as  a  State.  By 
parity  of  reasoning  a  country  ceases  to  be  foreign  the  in- 
stant it  becomes  domestic."  {De  Lima  v.  Bidwell^  182 
U.  S.  1, 197.) 

Your  Department  in  the  case  of  Alaska  Treadwell  Gold 
Mining  Company^  40  L.  D.  426,  held,  in  eflfect,  that  the 
forest  reservations  in  Alaska  fell  within  the  scope  of  the 
act  of  1901,  because  those  reservations,  created  by  the 
President  and  recognized  by  Congress,  must  be  regarded  as 
the  same  in  character  and  incidents  as  the  forest  reser- 
vations of  the  country  in  general,  to  which  that  act  in 
terms  applies.  In  like  manner  the  "public  lands"  of 
Alaska  must  be  held  to  have  fallen  within  the  scope  of  the 
act  of  1901,  and  the  act  of  1911  also,  if  their  general  status 
is  essentially  the  same  as  that  of  the  "public  lands"  to 
which  those  acts  refer.  The  term  "public  lands"  as 
there  used  means  any  lands  of  the  United  States  which 
are  not  held  for  public  uses,  set  aside  for  special  pur- 
poses, or  aflfected  by  private  rights,  but  which  are  open 
to  private  acquisition  under  the  general  public  land  sys- 
tem. {Newhall  V.  Sanger^  92  U.  S.  761 ;  Bardon  v.  North- 
em  PadfiG,  145  U.  S.  535.)  The  public  lands  of  Alaska 
satisfy  this  definition.  Congress,  before  the  act  of  1912, 
had  opened  them  to  general  disposition  through  the  same 
mechanism  and,  largely,  in  the  same  ways,  as  had  been 
provided  for  the  rest  of  the  United  States.  The  same 
surveying  system  had  been  established  there,  the  same  sys- 
tem of  land  offices  and  land  districts,  the  same  direct  and 
supervisory  jurisdiction  in  your  Department.  The  gen- 
eral mining  law  was  there  with  all  its  incidents,  and  the 
homestead,  townsite,  coal  land,  and  other  general  dis- 
positive laws  to  which  I  have  called  attention  above.  I 
would  notice  also  that  Congress,  as  long  ago  as  1898,  de- 
clared that  the  tide  lands  of  Alaska  and  the  beds  of  its 
navigable  waters  and  the  right  to  regulate  the  use  and  con- 
trol the  possession  of  such  lands  "  shall  continue  to  be  held 
by  the  United  States  in  trust  for  the  people  of  any  State 
or  States  which  may  hereafter  be  erected  out  of  said  Dis- 
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trict"  (30  Stat.  409,  sec.  2),  and  that  very  recently  the 
usual  reservation  of  lands  for  educational  purposes  was 
made  for  the  benefit  of  Alaska  (Mar.  4, 1915,  38  Stat.  1214, 
ch.  181).  True,  some  of  the  land  laws  were  withheld  en- 
tirely, others  were  extended  with  modifications,  and  still 
other  provisions,  entirely  new,  were  adopted  for  Alaska 
alone.  But  the  facts  that  the  lands  in  a  given  State  or  Ter- 
ritory are  not  subject  to  acquisition  under  some  of  the  gen- 
eral laws  which  apply  in  other  localities,  and  are  subject  to 
acquisition  under  other  laws  which  do  not  apply  in  other 
localities,  could  not  be  allowed  to  remove  them  from  the 
scope  of  a  general  statute  granting  privileges  in  "  the  pub- 
lic lands  of  the  United  States."  Perfect  geographical  uni- 
formity has  never  existed  in  the  public  land  scheme;  many 
of  the  general  laws,  like  the  mining  law  and  the  original 
timber  and  stone  law  and  the  reclamation  laws  (not  to  add 
further  illustrations),  have  been  geographically  restricted 
by  their  own  terms.  Obviously  it  is  not  upon  the  number 
of  the  laws  through  which  lands  may  be  disposed  of  that 
their  status  as  "public  lands"  depends,  but  rather  upon 
the  fact  that  they  are  submitted  to  private  acquisition  in 
accordance  with  the  policy  which  this  country  has  adopted 
of  disposing  of  its  public  domain  through  general  rules. 

Of  course,  Congress,  for  disposing  of  the  lands  in  Alaska, 
might  have  adopted  a  plan  so  peculiar  and  distinct  as  to 
manifest  an  abiding  policy  to  deal  with  them  apart;  and  in 
that  event  the  public  lands  in  Alaska  would  not  be  "  public 
lands  "  in  the  sense  of  any  of  the  general  land  laws,  and 
those  laws  would  be  "locally  inapplicable,"  because  their 
subject  matter  would  be  wholly  absent  from  the  Territory. 
But  Congress  did  not  do  this.  On  the  contrary,  the  policy 
has  been  to  treat  these  lands  as  part  of  the  common  mass, 
and  to  include  them  gradually  in  the  general  scheme  of 
disposition,  with  such  special  modifications  and  restric- 
tions as  seemed  to  be  called  for  by  peculiar  local  condi- 
tions. The  remoteness  of  Alaska,  the  tardy  growth  of  its 
population  and  industries,  and  the  slow  upbuilding  of 
the  Territorial  government,  are  enough  to  explain  the 
cautious  progress  of  the  land  laws,  without  assigning  rea- 
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sons  opposed  to  the  general  trend  of  what  was  actually 
done. 

Before  the  local  government  was  perfected,  Congress 
thought  it  necessary  to  withhold  the  general  land  laws  by 
express  declaration.  This  was  consistent  with  a  purpose 
to  extend  them  ultimately  and  a  belief  that  the  purpose 
would-  be  anticipated  if  the  declaration  were  omitted. 
With  the  perfection  of  the  local  government,  Congress 
signi^eantly  omits  this  declaration,  while  proclaiming 
anew  that  all  the  laws  of  the  United  States,  not  locally  in- 
applicable, shall  extend  over  the  Territory.  It  is  possible 
that  this  omission  may  have  resulted  from  an  oversight, 
but  I  do  not  feel  at  liberty  to  consider  it  so  lightly.  I  re- 
gard it  as  an  omission  which  very  logically  and  very  prop- 
erly might  be  expected  in  an  organic  act  by  which,  for  the 
first  time,  the  people  of  Alaska  were  placed  upon  a  parity 
with  the  people  who  inhabited  the  other  Territories  in  the 
United  States,  and  were  trusted  with  a  voice  in  the  wield- 
ing of  their  own  affairs.  It  is  quite  natural,  I  think,  that 
Congress,  in  fully  organizing  this  Territory  and  in  thus 
conceding  the  importance  and  capacity  of  its  population, 
should  wish  to  offer  to  its  citizens  the  same  opportunity 
and  the  same  incentive  to  develop  and  thrive  upon  the  re- 
sources about  them  as  have  been  accorded  in  all  similar 
cases. 

I  answer  your  question,  therefore,  by  saying  that  the 
acts  of  1901  and  1911  are  applicable  to  the  public  lands  in 
Alaska.  It  is  hardly  necessary  for  me  to  add  that  my  find- 
ing is  confined  to  those  laws.  How  far  the  other  general 
laws  which  Congress  has  not  expressly  extended  to  the 
Territory  may  operate  consistently  with  the  special  legis- 
lation and  the  local  conditions  can  only  be  determined  in 
each  case  as  it  arises. 

Very  respectfully, 

T.  W.  GREGORY. 
To  the  Secretaex  or  the  Interior. 
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Under  the  act  of  February  21,  1911,  authorizing  the  Reclamation 
Service  to  cooperate  with  private  parties  in  carrying  out  projects 
under  the  Carey  Act,  the  Kuhn  Irrigation  &  Canal  Co.  may  be 
permitted  to  take  timber  from  the  Teton  National  Forest  free  of 
charge  for  use  in  raising  the  dam  at  Jackson  Lake,  Wyo.,  which 
Is  a  project  authorized  under  the  reclamation  act  of  June  17,  1902. 

The  Reclamation  Service  is  not  entitled  to  the  receipts  from  sales 
of  timber  from  lands  withdrawn  from  public  entry  that  the 
Forest  Service  may  make  to  private  parties  for  general  commer- 
cial purposes. 

Department  of  Justice, 

July  S,  1915.  , 

Sir:  You  have  requested  my  opinion  upon  the  follow- 
ing questions  which  have  arisen  in  the  administration  of 
the  Teton  National  Forest  in  Wyoming: 

"(1)  Whether  under  the  provisions  of  the  act  of  Feb- 
ruary 21,  1911  (36  Stat.  925),  authorizing  the  Reclamation 
Service  to  cooperate  with  private  parties  in  carrying  out 
projects  under  the  Carey  Act  (28  Stat.  422),  the  Kuhn 
Irrigation  and  Canal  Company,  engaged  upon  such  a 
project,  is  entitled  to  timber  from  that  forest  free  of 
charge  for  use  in  raising  the  height  of  the  dam  at  Jackson 
Lake,  Wyo.,  which  is  a  part  of  the  Minidoka  project, 
constructed  by  the  Reclamation  Service  under  the  National 
Irrigation  Act  of  June  17, 1902  (32  Stat.  388),  the  timber 
to  be  taken  from  land  withdrawn  under  the  last  named 
act  for  use  in  the  construction  of  works  authorized  by  that 
act ;  and 

"(2)  Whether  the  Reclamation  Service  is  entitled  to 
the  receipts  from  any  sales  of  timber  from  land  so  with- 
drawn that  the  Forest  Service  of  the  Department  of  Agri- 
culture may  make  to  private  parties  for  general  commer- 
cial purposes." 

1.  The  national  irrigation  act  of  June  17,  1902  (32  Stat 
388)  creates  the  "reclamation  fund"  out  of  moneys  de- 
rived from  the  sale  of  public  lands  in  certain  States  and 
Territories,  to  be  used  for  all  expenditures  sanctioned  by 
the  act  (sec.  1),  and  authorizes  the  Secretary  of  the  In- 
terior to  locate  and  construct  irrigation  works  (sec.  2), 
end  to  contract  for  their  construction  (sec.  4). 
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The  act  of  February  8,  1905  (33  Stat.  706),  provides: 

"That  in  carrying  out  the  provisions  of  the  national 
irrigation  law,  approved  June  seventeenth,  nineteen  hun- 
dred and  two,  and  in  constructing  works  thereunder,  the 
Secretary  of  the  Interior  is  hereby  authorized  to  use  and 
to  permit  the  use  by  those  engaged  in  the  construction  of 
works  under  said  law,  under  rules  and  regulations  to  be 
prescribed  by  him,  such  earth,  stone,  and  timber  from  the 
public  lands  of  the  United  States  as  may  be  required  in  the 
construction  of  such  works,  and  the  Secretary  of  Agricul- 
ture is  hereby  authorized  to  permit  the  use  of  earth,  stone, 
and  timber  from  the  forest  reserves  of  the  United  States 
for  the  same  purpose,  under  rules  and  regulations  to' be 
prescribed  by  him." 

It  can  hardly  be  said  that  the  Secretary  of  the  Interior, 
in  constructing  irrigation  works  for  the  Government  with 
authority  "  to  use  "  timber  from  the  public  lands,  must  pay 
for  such  timber ;  yet  his  authority  "  to  use  "  is  given  in  the 
same  terms,  by  the  same  sentence,  and  for  the  accomplish- 
ment of  the  same  object  as  is  his  authority  and  the  au- 
thority of  the  Secretary  of  Agriculture  to  "permit  the 
use."  The  act  of  March  3,  1891  (26  Stat.  1095,  1101), 
grants  rights  of  way  to  canal  and  ditch  companies  through 
"the  public  lands  and  reservations,"  and  "also  the  right 
to  take,  from  the  public  lands  adjacent  to  the  line  of  the 
canal  or  ditch,  material,  earth,  and  stone  necessary  for 
the  construction  of  such  canal  or  ditch."  It  would  be 
absurd  to  impute  to  Congress  nn  intention  to  require  pay- 
ment for  material  used  in  the  construction  of  irrigation 
works  for  the  Government  when  it  had  granted  the  right 
to  take  such  material  for  the  construction  of  similar  works 
in  private  ownership. 

These  considerations  point  to  the  conclusion  that  the 
words  "to  use"  and  "to  permit  the  use"  as  employed 
in  the  act  of  February  8, 1905,  should  be  taken  to  mean  the 
use  and  permission  to  use  timber  on  the  public  lands  and 
forest  reserves  free  of  charge. 

This  use  of  timber  is  authorized  "in  carrying  out  the 
provisions  of  the  national  irrigation  law,  approved  June 
17,  1902,  and  in  constructing  works  thereunder."     The 
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dam  at  Jackson  Lake,  Wyo.,  was  constructed  as  a  part  of 
the  Minidoka  irrigation  project  by  the  Reclamation  Serv- 
ice under  that  act.  In  order  to  provide  water  for  the 
Kuhn  Irrigation  &  Canal  Co.  in  carrying  out  its  project 
under  the  act  of  August  18,  1894  (28  Stat.  422),  known 
as  the  Carey  Act,  the  Reclamation  Service  contracted  with 
that  company  to  raise  the  Jackson  Lake  dam.  The  raising 
of  the  dam  by  contract  is  a  construction  of  irrigation 
works  authorized  by  section  4  of  the  national  irrigation 
act.  The  Carey  Act  provided  for  the  grant  of  desert  lands 
of  the  United  States  in  the  States  under  regulations  re- 
quiring approval  by  the  Secretary  of  the  Interior  of  proj- 
ects  for  their  reclamation.  The  project  in  question  is 
one  of  that  character.  Conceding  that  the  land  to  be 
served  by  this  project  is  not  public  land,  yet  the  na- 
tional irrigation  act  of  1902  (sees.  4  and  5)  expressly  con- 
templates the  construction  of  works  for  the  irrigation 
of  "land  in  private  ownership"  as  well  as  public  land. 
The  act  of  February  21,  1911  (36  Stat.  925),  amendatory 
of  the  act  of  1902,  provides  for  the  disposal  of  the  excess 
waters  of  Government  reclamation  projects  to  other  sys- 
tems, to  be  used  as  prescribed  by  law  as  to  lands  held  in 
private  ownership  within  the  Government  projects;  and 
authorizes  Government  cooperation  by  agreement  with 
other  systems  for  the  construction  of  irrigation  worka, 
the  title  to  and  management  of  which  shall  remain  in  the 
Government  until  otherwise  provided  by  Congress. 

Additional  works  constructed  under  these  provisions  and 
for  these  purposes  are  national  irrigation  works,  within 
the  meaning  of  the  act  of  February  8,  1905,  as  clearly  as 
are  works  constructed  under  the  original  Government 
project.  It  follows  that,  in  the  construction  of  such  addi- 
tional works,  the  use  of  timber  from  the  public  lands  and 
forest  reserves  may  be  permitted  free  of  charge. 

2.  In  the  execution  of  the  Minidoka  reclamation  project 
the  Secretary  of  the  Interior  made  various  withdrawals  of 
land  within  the  limits  of  the  Teton  National  Forest.  The 
national  irrigation  act  (32  Stat.  388)  does  not  specifically 
authorize  the  Secretary  to  use  national  forest  lands.  But 
it  does  authorize  him  to  "  withdraw  from  public  entry  the 
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Ian  is  required  for  any  irrigation  works"  (sec.  3),  and  to 
"  perform  any  tind  all  acts  *  *  *  necessary  and  proper 
for  the  purpose  of  carrying  the  provisions  of  this  Act  into 
full  force  and  effect"  (sec.  10). 

For  the  purposes  of  creating,  maintaining,  and  operating 
reclamation  works,  this  authority  has  been  held  to  ex- 
tend, by  implication,  to  the  designation  and  appropriation 
of  lands  previously  reserved  for  the  Indians  {Henkel  v. 
United  States^  237  XJ.  S.  43),  and,  for  the  reasons  assigned 
bv  the  Supreme  Court  in  that  case,  I  am  satisfied  that  the 
same  conclusion  must  be  drawn  in  respect  of  lands  apper- 
taining to  the  national  forests.  A  designation  of  such 
lands  by  the  Secretary  of  the  Interior  for  immediate  or 
prospective  reclamation  uses  of  the  character  I  have  men- 
tioned would  withdraw  them  from  the  operation  of  the 
general  laws  which  look  to  the  acquisition  of  private  rights 
or  privileges  within  national  forests,  just  as  a  similar  des- 
ignation of  public  lands  would  withdraw  them  from  the 
operation  of  the  laws  permitting  rights  or  privileges  to  be 
obtained  in  the  vacant  unappropriated  public  domain.  In 
neither  case  should  the  private  acquisition  or  use  of  any 
part  of  the  withdrawn  area  be  allowed  without  the  consent 
of  the  Secretary  of  the  Interior.  In  other  words,  nothing 
should  there  be  done  or  permitted  which,  in  his  judgment, 
may  be  inconsistent  with  the  objects  of  the  withdrawal. 

It  does  not  follow,  however,  that  lands  may  be  eliminated 
from  a  national  forest  by  a  reclamation  withdrawal.  Pre- 
liminary withdrawals  of  that  kind  often,  through  cau- 
tion or  necessity,  exceed  the  areas  ultimately  required  for 
the  creation,  operation,  and  protection  of  the  works  in 
view ;  and  sometimes,  no  doubt,  they  are  made  in  contem- 
plation of  projects  which  afterwards  are  abandoned.  When- 
ever it  becomes  apparent  that  a  withdrawal  is  in  whole 
or  in  part  unnecessary,  it  should  be  modified  or  revoked, 
so  that  the  lands  not  needed  for  the  reclamation  use  may 
be  set  free  from  the  special  reservation  which  the  with- 
drawal implies.  The  national  irrigation  act  (sec.  3)  di- 
rects the  Secretary  of  the  Interior  to  "  restore  to  public  en- 
tty"  any  lands  which  he  has  withdrawn  "from  public 
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entry,"  when,  in  his  judgment,  they  are  no  longer  required 
for  the  purposes  of  the  act.  The  words  speak  directly  of 
the  public  lands,  and  therefore  are  not  literally  applicable 
to  national  forest  lands,  which  are  not  open  to  "public 
entry  "  in  the  ordinary  sense ;  but  the  evident  purpose  is 
to  bring  about  a  restoration  of  the  sta4nis  quo  ante.  This 
means,  of  course,  that  where  lands  of  a  national  forest 
have  been  tentatively  appropriated  for  the  reclamation 
use,  and  the  appropriation  is  later  found  to  be  unnecessary, 
they  shall  thenceforth  be  relieved  of  that  appropriation^ 
resuming  in  full  the  condition  which,  for  a  time,  was  modi- 
fied thereby. 

In  the  meantime,  subject  to  the  necessities  of  the  recla- 
mation use,  they  should  be  administered  as  national  forest 
lands.  Timber  may  be  sold,  if  there  be  no  objection  by 
the  Secretary  of  the  Interior,  in  the  same  manner  as  if  the 
reclamation  withdrawal  had  not  occurred,  and  the  moneys 
should  be  covered  into  the  Treasury  as  a  miscellaneous 
receipt  like  any  other  moneys  accruing  from  the  sale  of 
timber  from  a  national  forest.  (34  Stat.  1256,  1270.)  I 
can  find  no  warrant  for  adding  such  receipts  to  the  recla- 
mation fund  or  applying  them  to  reclamation  uses. 

I  therefore  have  the  honor  to  inform  you  that,  in  my 
opinion,  the  second  question  should  be  answered  in  the 
negative. 

Very  respectfully, 

T.  W.  GREGORY. 

To  the  Seoretabt  of  Aoriculture, 


ALASKAN  RAILROAD— COMPENSATION  FOR  ACCIDENTS. 

It  was  within  the  power  conferred  upon  the  President  by  the  act  of 
March  12,  1914  (38  Stat.  305).  authorizing  the  construction  of 
railroads  in  Alaslca,  to  issue  the  Executive  order  of  April  10, 1915, 
directing  the  Secretary  of  the  Interior  to  prepare  and  adopt  a  sys- 
tem of  compensation  for  accidents  to  persons  engaged  in  the  work 
of  construction  of  the  proposed  railroad  in  Alaska. 

The  Secretary  of  the  Interior  having  prepared  such  system  in  con- 
formity to  the  Executive  order  of  April  10,  1916.  It  is  within  his 
authority  to  put  it  into  effect 
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Department  of  Justice, 

July  Sj  1916. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  April  27,  1915,  in  which  you  request  my  opinion 
upon  the  following  question : 

You  state  that  under  the  act  of  March  12, 1914  (38  Stat. 
305),  entitled  "An  act  to  authorize  the  President  of  the 
United  States  td  locate,  construct,  and  operate  railroads  in 
the  Territory  of  Alaska,  and  for  other  purposes,"  the  Presi- 
dent has,  by  Executive  order,  located  a  railroad  to  be  built 
In  Alaska,  complying  with  the  general  conditions  of  said 
act;  that  he  has  by  further  Executive  order  dated  April 
10,  1915,  placed  the  duty  of  carrying  on  this  work  on  the 
Alaskan  Engineering  Commission,  under  your  direction; 
that  in  said  order  of  April  10,  1915,  the  President  has 
directed  as  follows: 

"  I  charge  the  commission  particularly  with  the  prepara- 
tion and  maintenance  of  such  arrangements  as  may  be 
required  for  the  health  of  the  men  engaged  in  the  work  of 
construction,  and  I  instruct  you  (the  Secretary  of  the 
Interior)  to  prepare  and  adopt  a  proper  system  of  com- 
l^ensation  for  accidents  which  may  occur  on  the  work,  in 
general  with  the  lines  of  the  system  now  in  force  in  the 
construction  of  the  Isthmian  Canal,  but  such  system  shall 
be  so  framed  that  its  benefits  will  be  applicable  not  only 
to  those  who  are  directly  in  the  service  of  the  commission 
upon  salary,  but  also  to  those  who  may,  by  contract  with 
the  commission,  be  actually  engaged  in  the  work  of  con- 
struction in  Alaska," 

that  in  acordance  with  said  order  you  have  prepared  a  sys- 
tem providing  for  compensation  for  accidents,  a  copy  of 
which  you  inclose,  and  which  you  desire  to  put  into  effect. 

You  ask  my  opinion  whether  you  have  authority  to  put 
into  effect  such  system. 

The  system  which  you  have  adopted  provides  that — 

"Employees  of  the  Alaskan  Engineering  Commission 
shall  have  the  right  to  receive  compensation  for  injuries 
sustained  in  the  course  of  their  employment  while  actually 
in  the  Territory  of  Alaska  at  the  rates  and  in  the  amounts 
and  on  the  conditions  provided  in  the  act  entitled   ^An 
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act  granting  to  certain  employees  of  the  United  States  the 
right  to  receive  from  it  compensation  for  injuries  sustained 
in  the  course  of  their  employment'  approved  May  30. 
1908."     (35  Stat.  556.) 

It  further  provides  for  free  medical  and  surgical  treat- 
ment for  employees  of  the  Alaskan  Engineering  Commis- 
sion, as  well  as  for  persons  who,  under  contract  with  the 
commission,  are  actually  engaged  in  the  work  of  construc- 
tion of  the  Alaskan  railways. 

The  main  purpose  of  the  act  is  the  construction  of  a 
railroad  in  Alaska,  under  direction  of  the  President, 
to  connect  one  or  more  of  the  open  Pacific  Ocean  harbors 
on  the  southern  coast  of  Alaska  with  the  navigable  waters 
in  the  interior,  and  with  the  interior  coal  fields,  so  as  to 
aid  in  the  development  of  the  internal  agricultural  and 
mineral  resources,  and  the  settlement  of  the  public  lands, 
and  so  as  to  provide  transportation  of  coal  for  the  Army 
and  Navy,  and  for  other  governmental  and  public  uses. 

By  further  provisions  of  the  act  (38  Stat.  305,  307)  the 
President  is  "empowered,  authorized,  and  directed" — 
"  to  employ  such  officers,  agents,  or  agencies,  in  his  discre- 
tion, as  may  be  necessary  to  enable  him  to  carry  out  the 
purposes  of  the  act." 

The  act  further  provides : 
"  that  it  is  the  intent  and  purpose  of  Congress  through  this 
act  to  authorize  and  empower  the  President  of  the  United 
States,  and  he  is  hereby  fully  authorized  and  empowered, 
through  such  officers,  agents,  or  agencies  as  he  may  appoint 
or  employ,  to  do  all  necessary  acts  and  things  in  addition 
to  those  specially  authorized  in  this  act  to  enable  him 
to  accomplish  the  purposes  and  objects  of  this  act." 

This  act  gives  to  the  President  full  control  of  the  loca- 
tion and  building  of  the  proposed  railroad,  broad  powers 
of  Executive  action,  and  wide  discretion  as  to  the  means 
and  agents  to  be  utilized  in  fulfilling  the  purposes  of  the 
act  It  was  essential  to  the  proper  performance  of  a 
project  of  such  large  importance  that  he  should  not  be 
hampered  by  legislation  as  to  details,  and  Congress  in 
the  clearest  language  has  evinced  its  intent  to  leave  mat^ 
ters  of  detail  to  the  President's  own  judgment 


The  Secretary  of  the  Interior.  405 

Consequently,  it  lies  with  the  President  to  determine  the 
manner  in  which  the  railroad  shall  be  most  successfully 
constructed.  As  an  incident  to  such  construction,  the 
President,  by  his  Executive  order  of  April  10,  1915,  has 
determined  that  compensation  for  injuries  sustained  in 
the  course  of  employment  shall  be  made  to  two  classes  of 
persons: 

"  (a)  Those  directly  in  the  service  of  the  commission 
upon  salary; 

"  (6)  Those  actually  engaged  in  the  work  of  construc- 
tion in  Alaska,  by  contract  with  the  commission." 

The  latter  class  will,  of  course,  include  persons  employed 
in  the  actual  work  of  construction,  either  on  salary,  as  day 
laborers,  or  on  special  contract  work,  for  in  either  case 
they  will  be  employed  "  by  contract  with  the  commission." 
The  order  appears  to  make  no  provision  for  persons  who 
are  employed  by  the  commission  otherwise  than  upon  sal- 
ary but  not  actually  engaged  in  the  work  of  construction 
in  Alaska. 

This  order,  in  my  opinion,  was  clearly  within  the  range 
of  the  President's  statutory  authority.  To  hold  otherwise 
would  restrict  unwarrantably  that  which  Congress  in- 
tended as  a  broad  and  untrammeled  grant  of  power* 

Risk  of  injury  is  a  necessary  incident  to  all  employment. 
Under  enlightened  modern,  social,  and  economic  theory 
provision  for  compensation  for  all  such  injuries  is  a  part 
of  the  duty  of  the  State,  either  by  State  insurance  or 
State-controlled  employers'  liability,  since  on  broad 
grounds  of  policy  it  is  for  the  interest  of  both  employer 
and  employee  that  the  loss  entailed  by  injury  should  not 
fall  solely  on  the  employee.  Recognition  of  this  policy  is 
already  to  be  found  in  governmental  action  at  Panama, 
and  in  legislation  enacted  and  pending  in  Congress,  in  the 
direction  of  employees'  compensation. 

The  President  may  well  deem  it  important  to  provide 
for  humane,  economic,  and  uniform  conditions  among 
persons  in  the  Government  service,  whether  working  as  sala- 
ried officers,  day  laborers,  or  under  other  contract.  The  sys- 
tem of  compensation  provided  for  by  him  in  his  Executive 
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order  of  April  10, 1915,  is  in  accordance  with  such  a  view, 
and  is,  in  my  opinion,  warranted  by  the  authority  con- 
ferred upon  the  President  by  the  statute.  This  being  so, 
the  system  being  instituted  by  you  was  within  your  power, 
since  it  was  within  the  limits  prescribed  by  the  Executive 
order  of  the  President. 
Kespectfully, 

T.  W.  GREGOEY. 
To  the  Secretary  of  the  Interior. 


RETIREMENT  OF  ARMY  AND  NAVY  OFFICERS  SERVING  ON 

THE  ISTHMUS  OF  PANAMA. 

Under  the  act  of  March  4,  1915  (38  Stat  1190),  providing  for  recog- 
nizing the  services  of  certain  officers  of  the  Army,  Navy,  and 
Public  Health  Service  for  their  services  in  connection  with  the 
construction  of  the  Panama  Canal,  when  an  officer  otherwise 
within  the  purview  of  the  act  applies  for  retirement  he  must  be 
retired,  and  the  President  has  no  discretionary  authority  to  post- 
pone the  date  of  retirement  to  such  time  as  he  may  deem  proper. 

Department  of  Justice, 

July  7,  1915. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  May  11,  1915,  in  which  you  request  my  opinion 
upon  the  construction  of  the  act  approved  March  4,  1916, 
(38  Stat.  1190),  entitled: 

"An  act  to  provide  for  recognizing  the  services  of  cer- 
tain oflScers  of  the  Army,  Navy,  and  Public  Health  Service 
for  their  services  in  connection  with  the  construction  of  the 
Panama  Canal,  to  extend  to  certain  of  such  officers  the 
thanks  of  Congress,  and  for  other  purposes." 

Section  6  of  which  provides : 

"  That  at  any  time  after  the  passage  of  this  act  any  omcer 
of  the  Army  or  Navy  to  be  benefited  by  the  provisions  of 
this  act  may,  on  his  own  application^  be  retired  by  the 
President  at  seventy-five  per  centum  of  the  pay  of  the  rank 
upon  which  he  is  retired." 
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My  opinion  is  desired  upon  the  following  points: 

(1)  Does  this  act  entitle  an  officer  of  the  Army  included 
Tvithin  its  terms  to  be  retired  immediately  on  his  own  ap- 
plication therefor?  or; 

(2)  Has  the  President  discretionary  authority  to  post- 
pone the  data  of  retirement  to  such  time  as  he  may  deem 
proper,  but  not  later  than  required  by  other  provisions  of 
law  for  the  retirement  of  officers  of  the  Army! 

The  sections  of  the  act,  other  than  section  6,  provide  for 
the  thanks  of  Congress  to  certain  named  officers;  for  ad- 
vance in  rank  to  the  officers  so  named  of  from  one  to  two 
grades;  for  advance  in  rank  of  one  grade,  upon  retirement, 
of  other  officers  who  have  had  such  service;  for  discre- 
tionary advance  in  rank  of  one  grade  to  officers  of  the 
Public  Health  Service  who  have  had  such  length  of  serv- 
ice; for  advance  in  rank  of  one  grade  to  officers  who  have 
had  such  service  and  have  already  been  retired;  and  for 
other  matters,  not  material  here. 

The  question  presented  is  whether  the  word  "  may,*'  as 
used  in  section  6,  quoted  supra^  gives  an  absolute  right  to 
retirement  to  the  applying  officer,  regardless  of  other  gen- 
eral provisions  of  the  retirement  laws,  or  whether  it  vests 
the  President  with  discretionary  power  in  the  premises;  in 
other  words,  whether  the  word  "  may,'*  with  relation  to  the 
duty  of  the  President,  is  mandatory  or  permissive. 

A  review  of  previous  Federal  Statutes  discloses  the  fol- 
lowing practice  of  Congress  in  the  use  of  the  word  "  may  ** 
in  connection  with  the  subject  of  retirement  of  officers  in 
the  Army  and  Navy. 

The  early  general  retirement  statute,  with  respect  to 
commissioned  officers  of  the  Army  (act  of  Aug.  3, 1861,  12 
Stat  287),  provides  (sec.  15) : 

"That  any  commissioned  officer  of  the  Army,  or  of  the 
Marine  Corps,  who  shall  have  served  as  such  for  forty  con- 
secutive years,  mayj  upon  his  own  application  to  the  Presi- 
dent of  the  United  States,  be  placed  upon  the  list  of  re- 
tired officers,  with  the  pay  and  emoluments  allowed  by  this 
act.*' 

The  act  of  July  15,  1870  (16  Stat.  315),  which  seems  to 
have  been  the  first  act  specifically  vesting  discretionary 
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power  in  the  President  in  the  matter  of  the  retirement  of 
officers,  provided  in  sections  3  and  4,  respectively : 

'^  That  the  President  be,  and  hs  is  hereby^  authorized^  at 
his  discretion^  honorably  to  discharge  from  the  service  of 
the  United  States  officers  of  the  Army  who  may  apply 
therefor  on  or  before  the  first  of  January  next;  and  such 
officers  so  discharged  under  the  provisions  of  this  act  shall 
be  entitled  to  receive,  in  addition  to  the  pay  and  allowances 
due  them  at  the  date  of  their  discharge,  one  year's  pay  and 
allowances. 

"  That  the  President  be,  and  he  is  hereby,  authorized^  at 
his  discretion^  to  place  on  the  retired  list  of  the  Army,  on 
their  own  application,  any  commissioned  officers  who  have 
been  thirty  years  in  the  service,  and  the  officers  who  may 
be  retired  by  virtue  of  this  section  shall  be  entitled  to  the 
same  pay  and  emoluments  as  are  now  allowed,  or  may  be 
hereafter  allowed,  to  officers  retired  from  active  service." 

The  conmiissioners  appointed  to  revise  the  statutes  of 
the  United  States  consolidated  the  provisions  of  the  acts 
quoted  above,  and  embodied  the  three  sections,  as  shown 
by  the  side  notes,  into  section  161,  c.  2 — ''  Of  Retirement," 
Title  XIV,  "The  Army"— (p.  615),  as  follows: 

"  When  an  officer  has  served  forty  consecutive  years  as  a 
commissioned  officer,  he  shall^  if  he  makes  application 
therefor  to  the  President,  be  retired  from  active  service 
and  placed  upon  the  retired  list.  When  an  officer  has  been 
thirty  years  in  service  as  a  commissioned  officer^  he  may, 
upon  his  own  application,  in  the  discretion  of  the  Presi- 
denty  be  so  retired,  and  placed  on  the  retired  list." 

An  explanatory  note  follows  this  proposed  section,  in 
which  the  commissioners  state : 

"  The  w^ords  in  italics  ('  as  a  commissioned  officer ')  are 
supplied  as  within  the  meaning  of  the  act  of  1870.  The 
provision  as  to  thirty  years  in  this  act  is  deemed  not  to 
supersede  that  of  1861  as  to  forty  years.  Although  the 
language  of  the  latter  act  is  '  may  be  placed  on  the  retired 
list,'  it  would  seem  that  one  act  gives  a  right  to  retirements 
while  the  other  gives  discretion  to  the  President  to  retire 
on  a  shorter  service^" 
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This  appears  to  have  been  the  first  use  in  retirement  stat- 
utes of  the  word  "  may  "  coupled  with  the  term  "  in  the 
discretion  of  the  President."  The  explanatory  note  clearly 
indicates  that,  in  the  opinion  of  the  commissioners,  that 
word,  when  employed  as  it  was  in  section  15  of  the  first 
retirement  act,  i.  e.,  in  connection  with  length  of  service  in 
the  Army  (40  years)  meant  "shall,"  and  that  when  so 
used,  unless  accompanied  by  express  words  vesting  discre- 
tion in  the  President,  it  was  mandatory. 

Evidently  the  word  was  used  in  the  original  act  of  1861 
for  the  purpose  of  granting  a  right  or  reward  for  long 
service  in  the  Army  (40  years),  although  the  officer  would 
not  be  entitled  under  other  provisions  of  the  act  to  retire- 
ment for  physical  disability  incident  to  the  service. 

The  same  view  must  have  been  adopted  by  Durant  in 
his  redraft  of  the  revision  presented  to  Congress  in  1873, 
since  he  made  no  change  in  the  section,  as  presented  by 
the  commissioners.  Congress  must  also  have  so  understood 
and  adopted  it,  as  the  section  (with  the  exception  of  the 
words  "as  a  commissioned  officer"  stricken  out)  was  en- 
acted by  that  body  as  section  1243,  Revised  Statutes,  and 
is  the  law  to-day. 

Section  21  of  the  act  of  1861  contains  a  provision  with 
respect  to  the  retirement  of  officers  of  the  Navy  similar 
to  that  of  section  15  for  officers  of  the  Army.  Sec- 
tion 21  was  not  materially  changed  by  the  commissioners 
or  by  Congress,  and  the  original  language  found  in  sec- 
tion 15,  and  repeated  in  section  21,  was  substantially 
adopted  in  the  incorporation  of  section  21  into  the  Ee- 
vised  Statutes  as  section  1443,  viz : 

"When  any  officer  of  the  Navy  has  been  forty  years  in 
the  service  of  the  United  States  he  may  be  retired  from 
active  service  by  the  President  upon  his  own  application." 

Clearly,  if  the  use  of  the  word  "may"  in  section  15 
granted  an  absolute  right  to  officers  of  the  Army,  the  use 
of  the  same  word  in  section  21  of  the  same  statute,  which 
is  now  existing  law,  in  practically  its  original  form, 
granted  and  grants  the  same  absolute  right  to  officers  of 
ilie  Navy. 
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This  view  of  the  proper  construction  of  the  word  **  may,'* 
when  used  without  limiting  words  of  discretion,  is  fur- 
ther stretigihened  by  consideration  of  some  of  the  other 
retirement  statutes,  passed  since  the  adoption  of  the  Re- 
vised Statutes. 

The  act  of  June  29,  1906  (34  Stat  664),  provides  that 
certain  officers  under  certain  circumstances  "  may  "  in  the 
discretion  of  the  President  be  retired. 

The  act  of  June  22, 1910,  as  amended  by  the  act  of  March 
4,  1911  (36  Stat.  680,  1348),  provides  that  officers  of  the 
Reserve  Medical  Corps,  under  certain  conditions  "may*' 
bo  retired,  "  in  the  discretion  of  the  President." 

The  act  of  May  13,  1908,  provides  that  officers  of  the 
Navy  after  30  years'  service  "  may,"  upon  their  own  appli- 
cation, be  retired  "  in  the  discretion  of  the  President." 

No  statute  has  been  found,  since  the  original  retirement 
statute  of  the  Army,  enacted  in  1861,  in  which  the  word 
*•  may  "  has  been  employed,  unaccompanied  by  words  spe- 
cially conferring  discretion  upon  the  President,  except  the 
act  of  December  20, 1886  (24  Stat.  361),  providing  for  the 
retirement  of  two  certain  named  naval  officers,  which  fol- 
lows in  form  the  original  act  of  1861,  and  section  8  of 
the  Navy  personnel  act  of  1899  (30  Stat.  1006)  (in  which 
latter  the  construction  of  the  word  is  made  sufficiently 
plain  by  the  language  of  the  succeeding  section). 

The  legislative  history  of  the  particular  statute  is  also 
informing. 

It  appears  that  the  original  bill  was  introduced  in  the 
House  by  Mr.  Adamson  on  May  13,  1914,  as  House  bill 
No.  16610,  Sixty -third  Congress,  second  session.  The  pur- 
poses to  be  accomplished  by  the  bill  were  stated  by  Mr. 
Dent,  in  the  absence  of  Mr.  Adamson,  in  the  House  on 
September  8,  1914,  as  "  simply  to  reward  the  builders  of 
the  Panama  Canal  for  the  extraordinary  services  that  they 
have  rendered  to  this  country  and  to  the  world."  (Cong. 
Rec,  vol.  51,  pp.  14822-14824.) 

In  the  report  of  the  Senate  Committee  (Senate  Reports 
929,  63d  Cong.,  3d  sess.),  after  stating  in  general  terms  the 
purpose  of  the  prior  sections  of  the  bill,  it  is  said: 
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"  A  further  provision  would  extend  the  privilege  of  re- 
tirement on  application  to  any  officer  of  the  Army  or  Navy 
to  be  benefited  by  the  bill." 

It  thus  appears  that  the  entire  purpose  of  the  bill,  as 
shown  by  its  title,  was  that  of  a  reward  ^^  recognizing  the 
services"  of  officers  at  Panama;  that  the  provision  as  to 
retirement  was  stated  in  the  committee's  report  to  consti- 
tute a  "  privilege  ";  that  all  the  other  provisions  of  the  bill 
are  in  the  nature  of  rewards  and  privileges. 

To  construe  the  word  "  may,"  therefore,  as  merely  grant- 
ing to  the  President  a  right  to  retire  an  officer  prior  to  the 
time  when  under  previous  statutes  he  could  retire  such  of- 
ficer would  seem  inconsistent  with  the  general  purposes 
of  the  act. 

As  was  stated  in  United  States  v.  Thoman  (1895),  156 
U.  S.  353, 859 : 

"  It  is  familiar  doctrine  that  where  a  statute  confers  a 
power  to  be  exercised  for  the  benefit  of  the  public  or  of  a 
private  person,  the  word  *  may '  is  often  treated  as  imposing 
a  duty  rather  than  conferring  a  discretion.  Mason  y. 
Pearson,  9  How.  248 ;  Washington  v.  Pratt^  8  Wheat.  681 ; 
Supervisors  v.  United  States,  4  Wall.  435.  This  rule  of 
construction  is,  however,  by  no  means  invariable.  Its  ap- 
plication depends  on  the  context  of  the  statute,  and  on 
whether  it  is  fairly  to  be  presumed  that  it  was  the  intention 
of  the  legislature  to  confer  a  discretionary  power  or  to 
impose  an  imperative  duty.  Minor  v.  Mechanics^  Bankj 
1  Pet.  46;  Binney  v.  Chesapeake  cfe  Ohio  Canal  Co.,  8  Pet. 
201 ;  Thompson  v.  CarrolVs  Lessee,  22  How.  422." 

My  answer  to  your  question  is,  therefore,  that  when  an 
officer  otherwise  within  the  purview  of  the  act  applies  for 
retirement  he  must  be  retired,  and  the  President  has  no  dis- 
cretionary authority  to  postpone  the  date  of  retirement  to 
such  time  as  he  may  deem  proper. 
Respectfully, 

T.  W.  GREGORY. 

To  the  Secbetary  of  War. 
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CITIZENSHIP  OF  MRS.  BERRYMAN. 

The  enlistment  of  u  citizen  of  the  United  States  in  the  Canadian 
expeditionary  force  for  the  war  in  Europe,  which  required  his 
taldng  a  qualified  oath  of  allegiunce  to  Canada,  does  not  forfeit 
his  wife's  American  citizenship. 

In  such  case  the  wife,  who  has  resided  in  Canada  since  1912,  can 
not  be  barred  from  returning  to  the  United  States,  the  country 
of  her  nativity  and  citizenship. 

Department  of  Justice, 

July  28^  1915. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  June  21,  1915,  in  which  you  ask  for  my  opinion 
upon  the  question  presented  by  the  following  state  of  facts: 

Samuel  J.  Berryman,  a  citizen  of  the  United  States, 
married  in  Canada,  in  1912,  his  wife,  Esther,  who  was 
a  native  citizen  of  this  country,  and  they  have  contii^vi- 
ously  resided  in  Canada  since  that  time,  Berryman,  how- 
ever, making  no  attempt  to  become  a  naturalized  citizen 
of  Canada. 

Recently  the  husband  joined  the  Canadian  expeditionary 
force  for  the  war  in  Europe,  taking  the  following  oath 
of  enlistment : 

*'I,  *  *  *  ,  do  make  oath,  that  I  will  be  faithful 
and  hear  true  allegiance  to  His  Majesty,  King  George 
the  Fifth,  His  Heirs  and  Successors,  and  that  I  will  as  in 
duty  bound  honestly  and  faithfully  defend  His  Majesty, 
His  Heirs  and  Successors,  in  Person,  Crown,  and  Dignity, 
against  all  enemies,  and  will  observe  and  obey  all  orders 
of  His  Majesty,  His  Heirs  and  Successors,  and  of  all  the 
Generals  and  Officers  set  over  me.    So  help  me  God." 

On  May,  15,  1915,  Mrs.  Berryman,  desiring  to  return  to 
the  United  States,  the  country  of  her  nativity  and  citi- 
zenship, was  detained  by  the  immigration  inspectors,  and 
after  inquiry  excluded  by  the  special  immigration  boaixl 
sitting  at  Montreal,  upon  the  ground  that  the  husband  had 
expatriated  himself,  and  that,  her  political  status  fol- 
lowing his,  she  was  an  alien,  liable  to  become  a  public 
charge  and  not  entitled  to  readmission.  The  case  has 
been  appealed  and  the  Department  of  Labor  requests  the 
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opinion  of  this  Department,  transmitting  with  its  request 
the  opinion  of  the  Acting  Solicitor  of  that  Department, 
to  the  effect  that  the  ruling  of  the  special  board  was  correct. 

An  excerpt  from  the  testimony  of  Berryman  at  the  hear- 
ing before  the  board  of  special  inquiry  at  Montreal  is  em- 
bodied in  the  letter  of  the  Acting  Solicitor,  viz: 

"  Q.  Citizen  or  subject  of  what  country  t 

"A.  United  States — ^that  is,  as  I  understand  it,  the  mili- 
tary oath  I  took  is  good  only  for  during  the  war  and  it 
does  not  constitute  an  oath  of  naturalization. 

"Q.  Do  you  admit,  however,  that  you  have  taken  the 
oath  of  allegiance  to  the  British  Crown? 

"A.  Yes  sir:  the  military  oath  of  allegiance. 

"Q.  Who  gave  you  to  understand  that  it  does  not  forfeit 
your  citizenship? 

"A.  The  recruiting  sergeant  gave  me  to  understand  that 
it  was  a  matter  of  merely  for  the  duration  of  the  war, 
because  I  asked  him  if  I  would  have  to  take  out  naturaliza- 
tion papers  afterward  to  become  a  citizen  of  Canada  and 
he  told  me  I  would  have  to  do  so,  and  he  said  this  oath 
was  only  good  during  the  war." 

The  Canadian  civil  and  military  authorities  have  ad- 
vised the  United  States  commissioner  of  immigration  at 
Montreal  that  the  oath  taken  by  Berryman  confers  no 
rights  of  citizenship  in  Canada  or  Great  Britain. 

The  form  of  oath  prescribed  to  aliens  desiring  to  become 
naturalized  citizens  of  Canada  by  the  statute  of  4,  5  Ed- 
ward VII,  ch.  25,  of  July  20,  1905,  is  as  follows: 

"  Oath  of  Allegiance. 

"I,  A.  B.,  formerly  of  (former  place  of  residence  to 
be  stated  here),  in  (country  of  origin  to  be  stated  here), 
and  known  there  by  the  name  of  (name  and  surname 
of  alien  in  his  country  of  origin  to  be  stated  here), 
and  now  residing  at  (place  of  residence  in  Canada  and  oc- 
cupation to  be  stated  here),  do  sincerely  promise  and 
swear  (or,  being  a  person  allowed  by  law  to  affirm  in  judi- 
cial cases,  do  affirm)  that  I  will  be  faithful  and  bear  true 
allegiance  to  His  Majesty  King  Edward  VII  (or  reigning 
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liBS  been  a  cardinal  doctrine  of  the  United  States  from 

f^^earliest  days,  and  the  act  of  July  27,  1868  (now  R.  S. 

1999),  declared  it  to  be  "a  natural  and  inherent  right 

of  all  people." 

Prior  to  the  year  1907  there  had  been  much  discussion 
in  the  state  papers  of  the  United  States,  and  in  the  opin- 
ions of  the  Attorneys  General,  with  reference  to  the  acts 
which  should  be  held  to  effect  expatriation  (a  comprehen- 
sive collection  of  which  is  to  be  found  in  Moore's  Inter- 
national Law  Digest,  Vol.  Til,  pp.  711-735).  The  exact 
delimitation  of  the  modes  of  expatriation,  however,  had 
never  received  statutory  enunciation.  For  many  years, 
there  had  been  much  discussion  as  to  whether  limited  and 
qualified  oaths  of  allegiance  to  a  foreign  government  taken 
by  American  citizens  for  the  purpose  of  service  in  some 
civil  or  military  capacity,  but  which  did  not  qualify  such 


^i><* 
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s  as  citizens  of  the  foreign  country,  would  be  suffi- 
constitute  an  expatriation  of  such  citizens  or  loss 
Vmerican  citizenship.     It  has  been  repeatedly 
'^tate  Department  that  enlistment  in  the  naval 
^ice  of  a  foreign  government  did  not  of  it- 
\  *ation.     (Moore's  International  Law  Di- 

.^>  ^  And  see   United  States  v.  Reading 

{^  %,       *^  /     ^*  ^^^  ^^^  ^^^  t®l<i  ^y  *he  State 

;>  ^  *.  a  limited  and  qualified  oath  for  the  pur- 

.ic  service  as  a  pastor  of  a  church  in  Canada 
.xpatriate  a  citizen  {ibid.  p.  722) ;  so  of  a  qualified 
of  allegiance  to  act  as  public  school  teacher  in  Canada 
^ibid.  p.  722).  On  the  other  hand,  it  has  been  held  that  the 
acceptance  of  military  or  civil  oflBce  under  a  foreign  gov- 
ernment by  an  American  citizen,  if  such  acceptance  ren- 
dered him  a  citizen  of  such  country  without  further  for- 
mality, "  would  be  deemed  a  voluntary  abandonment  of  his 
American  status."  (Mr.  Hay  to  Mr.  Turley,  1899,  ibid. 
p.  735;  Mr.  Seward  to  Mr.  Foster,  1879,  ibid.  p.  732;  Mr. 
Hay  to  Mr.  Smith,  1898,  ibid.  p.  730;  Mr.  Olney  to  Mr. 
Willis,1895,i6irf.  p.  729.) 

In  1907,  by  the  act  of  March  2,  1907,  chapter  2534,  sec- 
tion 2  (34  Stat.  1228),  Congress  for  the  first  time  pro- 
vided: 

"That  any  American  citizen  shall  be  deemed  to  have 
expatriated  himself  when  he  has  been  naturalized  in  any 
foreign  state  in  conformity  with  its  laws,  or  when  he  has 
taken  an  oath  of  allegiance  to  any  foreign  state. 

"When  any  naturalized  citizen  shall  have  resided  for 
two  years  in  the  foreign  state  from  which  he  came,  or  for 
five  years  in  any  other  foreign  state  it  shall  be  presumed 
that  he  has  ceased  to  be  an  American  citizen,  and  the  place 
of  his  general  abode  shall  be  deemed  his  place  of  resi- 
dence during  said  years:  Provided,  however.  That  such 
presumption  may  be  overcome  on  the  presentation  of  satis- 
factory evidence  to  a  diplomatic  or  consular  officer  of  the 
United  States,  under  such  rules  and  regulations  as  the  De- 
partment of  State  may  prescribe :  And  provided  also,  That 
DC  American  citizen  shall  be  allowed  to  expatriate  himself 
when  his  country  is  at  war,** 
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In  construing  this  act,  the  question  first  presented  is 
Avhether  it  was  intended  as  declaratory  of  the  existing  and 
long-established  policy  of  the  State  Department,  or 
whether  it  was  intended  to  enact  into  law  a  new  and  ex- 
tended doctrine — in  other  words,  whether  Congress,  in 
using  the  words  "  oath  of  allegiance,"  intended  thereby  to 
include  or  exclude  the  limited  and  qualified  oaths  of  alle- 
giance which  theretofore  had  never  been  held  by  the  State 
Department  to  work  expatriation. 

The  question  is  not  free  from  difficulty,  since  in  order  to 
Srustain  the  inclusive  definition  of  the  phrase  it  would  be 
necessary  to  construe  the  statute  as  enacting  that  a  United 
States  citizen  should  be  deemed  to  have  lost  his  American 
citizenship  prior  to,  or  without,  gaining  a  citizenship  in 
any  other  country.  It  would  seem  that  so  to  hold  would 
impute  to  Congress  an  intention  of  enacting  a  far  harsher 
doctrine  than  had  ever  been  adopted  by  the  diplomatic 
authorities  of  this  country. 
,  The  legislative  history  of  the  act  is  as  follows: 

Pursuant  to  a  suggestion  contained  in  a  report  presented 
June  6, 1906,  by  the  House  Committee  on  Foreign  Affairs 
(Eept.  4784,  59th  Cong.,  1st  sess.),  on  a  joint  resolution 
adopted  by  the  Senate,  the  Secretary  of  State  appointed 
u  commission,  composed  of  James  Brown  Scott,  the  So- 
licitor for  the  State  Department,  David  Jayne  Hill,  the 
United  States  minister  to  the  Netherlands,  and  Gaillard 
Hunt,  the  Chief  of  the  Passport  Bureau,  to  investigate  and 
make  recommendations  as  to  appropriate  legislation  with 
relation  to  citizenship,  expatriation,  and  the  protection  of 
American  citizens  abroad,  subjects  concerning  which  many 
difficult  and  vexatious  questions  had  arisen  since  the  foun- 
dation of  this  Government.  This  conmiission  recommended 
that— 

*'  The  law  asserting  the  right  of  expatriation  (sec.  1999, 
Rev.  Stat.)  should  be  supplemented  by  an  act  declaring 
that  expatriation  of  an  American  citizen  may  be  assumed : 

"First,  When  he  obtains  naturalization  in  a  foreign 
state. 
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**  Second.  When  he  engages  in  the  service  of  a  foreign 
government  and  such  service  involves  his  taking  an  oath 
of  allegiance  to  such  government. 

"  Third.  When  he  becomes  domiciled  in  a  foreign  state, 
ecc*.  eic* 

In  its  observations  upon  its  first  and  second  recommenda- 
tions, the  commission  said : 

"The  first  and  second  clauses  of  the  recommendations 
require  little  comment.  Other  countries^  like  our  own^  do 
not  naturalize  foreigners  until  they  have  foreswoi^  all 
other  allegiance^  and  an  American  citizen  who  foreswears 
allegiance  to  the  United  States  has  expatriated  himself 
from  the  United  States. 

"//«  ha%  done  so  with  equal  certainty  when  he  takes  an 
oath  of  allegiance  to  a  foreign  govemrnent  in  order  to 
enter  its  service.  It  is  true  that  because  of  conflicting  laws 
on  the  subject  of  citizenship  in  different  countries  a  child 
may  be  born  to  a  double  allegiance ;  but  no  man  should  be 
permitted  deliberately  to  place  himself  in  a  position  where 
his  services  may  be  claimed  by  more  than  one  government 
and  his  allegiance  be  due  to  more  than  one."  (House  Doc. 
No.  326,  59th  Cong.,  2d  sess.,  p.  23.) 

It  is  to  be  noted  that  the  statements  of  the  commission 
above  italicized  were  not  strictly  accurate.  The  statement 
that  "other  countries,  like  our  own,  do  not  naturalize  for- 
eigners until  they  have  foresworn  all  other  allegiance,"  is 
not  sustained  in  fact,  since  the  Canadian  oath  of  allegi- 
ance above  quoted  contains  no  reference  whatever  to  re- 
nunciation of  prior  allegiance.  Neither  was  it  true,  as  a 
general  rule,  that  an  American  citizen  has  expatriated 
himself  "when  he  takes  an  oath  of  allegiance  to  a  foreign 
government  in  order  to  enter  its  service."  See  the  cita- 
tions from  Moore's  International  Law  Digest,  supra. 

The  question  arises,  therefore,  whether  Congress  in 
framing  the  first  paragraph  of  section  2  of  the  act  relied 
on  the  statements  made  by  the  commission,  or  whether  the 
Committees  on  Foreign  Relations  of  the  House  and  Sen- 
ate, after  an  independent  investigation  of  the  subject,  con- 
cluded that  the  language  adopted  was  appropriate  to  cover 
83152'— VOL  30—13 27 
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only  those  cases  where  the  taking  of  the  oath  of  allegiance 
in  the  service  of  the  foreign  country  per  se  constituted 
the  person  a  citizen  of  that  country. 

The  bill  "  H.  R.  24122,"  embodying  the  recommendations 
of  the  commission,  was  introduced  and  reported  to  the 
House  by  Mr.  Perkins,  of  the  Committee  on  Foreign  Re- 
lations— H.  Report  6431,  Fifty-ninth  Congress,  second  ses- 
sion, January  18,  1907.  The  pertinent  portions  of  the  re- 
port provided  that: 

"  Perhaps  the  most  important  provision  of  the  bill  is 
desired  by  the  State  Department  to  guard  against  com- 
plications in  which  this  country  has  often  been  involved. 
All  desire  that  the  flag  of  this  country  should  protect  an 
American  citizen  to  the  fullest  extent.  But  none  of  us 
desires  that  some  foreigner  who  does  not  intend  to  cast  his 
lot  permanently  with  us  should  endeavor  to  avail  himself 
of  the  flag  as  a  fraudulent  protection.  Many  foreigners 
come  here,  become  naturalized,  and  then  return  to  their 
own  countries  or  migrate  to  other  parts  of  the  world,  with- 
out any  intention  of  returning  to  this  country.  They  have 
not  become  citizens  in  good  faith,  but  they  seek  to  avail 
themselves  of  the  protection  of  our  citizenship  in  avoiding 
responsibility  to  which  they  may  be  subjected  in  other 
parts  of  the  world. 

"  This  is  not  right.  The  citizenship  of  the  United  States 
should  not  be  sought  or  possessed  for  commercial  or  dis- 
honest ends.  To  guard  against  this  evil  this  bill  provides 
that  a  naturalized  citizen  who  leaves  this  country  and 
dwells  elsewhere  continuously  for  five  years  shall  be  pre- 
sumed to  have  abandoned  his  citizenship.  This  presump- 
tion can  be  overcome,  but  such  a  provision  as  this  would 
be  a  great  assistance  to  the  Department  of  State,  would 
avoid  possibilities  of  international  complications,  and  will 
prevent  those  who  are  not  entitled  to  its  protection  from 
dishonestly  hiding  under  the  American  flag." 

It  is  quite  evident  from  the  report  that  the  cardinal  pur- 
pose of  section  2  is  not  to  provide  additional  methods 
whereby  American  citizens  might  expatriate  themselves. 
The  debate  upon  the  bill  in  the  House  and  Senate  tlealt 
almost  exclusively  with  the  second  paragraph  of  that  sec- 
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tion,  relating  solely  to  naturalized  citizens.  The  first 
paragraph  attracted  no  attention  whatever,  and  so  far  as 
appears  may  have  been  considered  merely  declaratory  of 
existing  law.  (See  Cong.  Rec.  59th  Cong.,  2d  sess.,  pp. 
1463-1467.) 

I  find  it,  however,  unnecessary  to  decide  whether,  under 
this  statute  as  properly  construed,  Mr.  Berryman  has  ex- 
patriated himself  in  the  present  case;  for  whether  his  act 
in  taking  the  qualified  oath  of  allegiance  to  Canada,  and 
in  enlisting  in  the  Canadian  Army,  did  or  did  not  work 
his  own  expatriation,  I  am  of  the  opinion  that  the  loss  of 
American  citizenship  by  the  husband  would  not  ipso  facto 
forfeit  the  citizenship  of  his  wife. 

The  term  "  citizen  of  the  United  States  "  denotes  politi- 
cal rather  than  civil  status.  As  set  forth  by  Lord  West- 
bury  in  Udny  v.  Vdny  (1869)  L.  R.,  1  Scotch  and  Divorce 
Appeal  Cases,  441,  457: 

"  The  law  of  England,  and  of  almost  all  civilized  coun- 
tries, ascribes  to  each  individual  at  his  birth  two  distinct 
legal  states  or  conditions;  one  by  virtue  of  which  he  be- 
comes the  subject  of  some  particular  country,  binding  him 
by  the  tie  of  natural  allegiance,  and  which  may  be  called 
his  political  status;  another,  by  virtue  of  which  he  has 
ascribed  to  him  the  character  of  a  citizen  of  some  particu- 
lar country,  and  as  such  is  possessed  of  certain  municipal 
rights,  and  subject  to  certain  obligations.     *     •     *  » 

The  question  whether  Mrs.  Berryman  is  or  is  not  a  citi- 
zen of  the  United  States  is  a  question  of  political  status, 
i.  e.,  of  nationality.  By  the  old  English  common  law,  mar- 
riage did  not  affect  a  woman's  nationality.  ( Dicey 's  Con- 
flict of  Laws,  2d  ed.  p.  181 ;  22  L.  R.  A.  p.  148,  note  and 
cases  cited;  Cockburn's  Nationality,  pp.  11, 12.)  This  was 
also  formerly  the  rule  in  the  United  States. 

"  Marriage  with  an  alien,  whether  a  friend  or  an  enemy, 
produces  no  dissolution  of  the  native  allegiance  of  the  wife. 
It  may  change  her  civil  rights,  but  it  does  not  affect  her 
political  rights  or  privileges."  {Shanks  v.  Dupont^  (1830), 
8  Peters,  242,  246.) 

Whether,  in  view  of  Congressional  legislation  announc- 
ing a  doctrine  as  to  expatriation  directly  contrary  to  that 
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on  which  the  reasoning  of  the  above  case  is  founded,  casts 
doubt  upon  the  present  authority  of  the  case  it  is  not  now 
necessary  to  decide.  (See  Pequignot  v.  Detroit  (1883)  16 
Fed.  211.) 

That  a  wufe's  citizenship  does  not  necessarily  follow  that 
of  her  husband  has  been  held  in  Ruckgaber  v.  Moore  il^OQ) 
104  Fed.  947,  948 : 

"  By  the  several  statutes  of  America,  France,  and  Great 
Britain,  the  marriage  of  a  citizen  of  such  country  with  an 
alien  wife  confers  upon  the  latter  the  citizenship  of  the 
husband ;  and  this  policy  of  three  great  powers,  in  connec- 
tion with  section  1999,  of  the  Bevised  Statutes,  (U.  S. 
Comp.  Stat.  1901,  p.  1269),  which  proclaims  that  expatria- 
tion is  an  inherent  right,  establishes  that  the  political  status 
of  the  wife  follows  that  of  her  husband,  with  the  ffwdifica- 
tion  that  there  must  he  withdrawal  from  her  native  coun- 
try^ or  equivalent  act  expressive  of  her  election  to  renounce 
her  former  citizenship  as  a  consequence  of  her  marriage. 
Some  serious  objections  to  this,  or  even  the  opposite  con- 
clusion, exist,  but  it  has  been  reached  after  due  considera- 
tion of  the  subject,  and  pertinent  authorities,  including 
Shanks  v.  Dupont^  3  Pet.  242,  7  L.  ed.  666;  Pequignot  v. 
Detroit^  (C.  C.)  16  Fed.  211;  and  Comitis  v.  Parkerson^ 
(C.  C.)  22  L.  R.  A.  148,  66  Fed.  556." 

See  also  Comitis  v.  Parkerson^  56  Fed.  556,  and  Van 
Dyne  on  Citizenship  (1904),  p.  62. 

The  act  of  March  2, 1907,  chapter  2534,  cited  above,  pro- 
vided in  section  3  that  an  American  woman  who  marries 
a  foreigner  shall  take  the  nationality  of  her  husband,  and 
retain  her  foreign  nationality  after  termination  of  the 
marital  relation,  but  she  may  resume  her  American  citizen- 
ship if  abroad  by  registering  as  an  American  citizen  with 
an  American  consul,  or  by  returning  to  reside  in  the  United 
States,  or,  if  already  residing  in  the  United  States,  by  con- 
tinuing to  reside  there;  similarly,  a  foreign  woman  who 
acquires  American  citizenship  by  marriage  to  an  American 
retains  her  acquired  citizenship  after  termination  of  the 
marital  relation  unless  she  makes  formal  renunciation 
thereof. 
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This  act  of  1907.  however,  made  no  provision,  and  there 
are  no  decisions  of  the  courts  or  opinions  of  the  State  De- 
partment, covering  the  precise  question  presented  by  the 
facts  in  the  instant  case. 

The  very  foundation  of  the  whole  doctrine  of  expatria- 
tion, however,  is  that  there  shall  be  an  intent  on  the  part 
of  the  person  to  renounce  citizenship,  or  the  performance 
of  some  act  which  shows  presumptive  intent.  (Van  Dyne 
on  Citizenship  (1904),  p.  275.) 

As  stated  by  Secretary  Bayard  in  1887  {Mooreh  Inter- 
national Law  Digest^  Vol.  Ill,  p.  584) : 

"Mere  residence  abroad  is  not,  however,  construed  as 
an  abandonment  of  allegiance.  It  is  only  when  such  resi- 
dence is  accompanied  by  acts  inconsistent  with  allegiance 
to  the  United  States  or  indicative  of  an  intention  to  aban- 
don it,  that  this  Government  holds  it  to  have  been  re- 
nounced." 

See  also  9  Op.  62  (1857) ;  14  Op.  154  (1872) ;  ibid.  295 
(1873). 

To  whatsoever  degree  section  2  of  the  statute  of  1907 
may  modify  this  general  doctrine  with  respect  to  an  Ameri- 
can citizen  who  perfoms  the  acts  therein  declared  to  con- 
stitute an  expatriation,  that  statute  deals  in  no  respect 
with  the  status  of  the  citizen's  wife  in  such  case. 

As  to  her,  the  established  doctrine  must  prevail  that 
only  intent  to  renounce  her  citizenship  can  work  a  for- 
feiture thereof. 

Where,  however,  the  loss  of  the  husband's  citizenship 
is  not  attributable  to  any  act  of  the  wife,  and  where  her 
intent  is  expressly  contrary  to  a  submission  to  loss  of 
citizenship  on  her  own  part,  there  would  seem  to  be  no 
foundation  for  a  rule  which  would  peremptorily  subject 
her  to  such  loss  against  her  will.  In  other  words,  in  the 
absence  of  a  statute,  the  common  law  rule  should  prevail 
that  a  woman's  nationality  shall  remain  unaifected  by  any 
change  in  the  political  status  of  her  husband. 

A  consideration  of  Revised  Statutes,  sec.  1996,  and  Re- 
vised Statutes,  sec.  1998,  as  amended  by  the  act  of  August 
22, 1912  (37  Stat.  356),  strongly  supports  this  view.  These 
sections  provide  that  persons  who  desert  the  military  or 
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naval  service  of  the  United  States  "  are  deemed  to  have  vol- 
untarily relinquished  and  forfeited  their  rights  of  citizen- 
ship, as  well  as  their  right  to  become  citizens;  and  such 
deserters  shall  be  forever  incapable  of.  holding  any  office 
ht  trust  or  profit  in  the  United  States,  or  exercising  any 
rights  of  citizens  thereof."  It  has  certainly  never  been 
suggested,  and  as  certainly  it  could  never  be  claimed,  that 
the  forfeiture  of  his  right  to  citizenship  by  a  deserter 
would  work  a  forfeiture  of  his  wife's  citizenship. 

I  may  point  out,  moreover,  that  even  if  the  statute  is  to 
be  so  construed  as  to  enounce  the  harsh  doctrine  that  the 
husband  in  this  case  has  lost  his  American  citizenship 
without  acquiring  citizenship  in  any  other  country,  and 
has  thus  become  merely  a  "  citizen  of  the  world,"  it  would 
be  an  even  harsher  doctrine  to  hold  that  the  wife,  who  had 
in  fact  performed  no  act  of  her  own  volition,  should  be 
placed  in  the  same  anomalous  position. 

In  my  opinion,  Mrs.  Berryman  is  a  citizen  of  the  United 
States,  and   is  being  excluded   from  entrance  into   this 
country  without  warrant  of  law. 
BespectfuUy, 

T.  W.  GREGORY. 

To  the  Secretary  of  Labor. 
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lo  the  issuance  of  copyrights  for  lithographic  prints,  the  Register  of 
Copyrights  Is  vested  with  some  discretionary  powers  of  investiga- 
tion and  may  require  a  satisfactory  showing  of  compUance  with 
the  plain  conditions  prescribed  by  the  copyright  law. 

Whether  certain  lithographic  prints  produced  in  Grermany  are 
"  works  of  art"  within  the  meaning  of  section  15  of  the  copyright 
act  of  March  4,  1909  (35  Stat.  1078).  is  a  question  of  fact  which 
should  be  determined  by  the  Copyright  Office,  rather  than  by  the 
Attorney  GeneraL 

Department  of  Justice, 

July  SO^  1916. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  from 

you  of  a  letter  from  the  Librarian  of  Congress,  addressed 

to  the  President,  and  inclosing  a  communication  from  the 

Imperial  German  Ambassador,  dated  February  26,  1915. 
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You  request  my  opinion  upon  the  questions  presented 
by  the  ambassador. 

As  I  understand  his  communication,  the  ambassador,  in 
effect,  contends : 

(1)  That  under  the  copyright  law  of  the  United  States, 
applications  for  copyright  registrations  of  certain  litho- 
graphic prints  manufactured  wholly  in  Germany  (samples 
of  which  he  submits)  should  be  registered  by  the  Register 
of  Copyrights,  leaving  it  to  the  courts  to  determine  whether 
the  copyrights  are  valid;  and  further,  that  as  the  general 
copyright  act  requires  no  affidavit  of  American  manufac- 
ture in  the  case  of  lithographic  prints  of  foreign  origin, 
the  Register  is  without  authority  to  demand  a  statement 

I  from  the  applicant  whether  the  prints  were  manufactured 

I  in  the  United  States  or  not. 

'  (2)  That  the  subjects  of  these  lithographs  represent  al- 

most invariably  European  and  especially  German  land- 
scapes and  the  like,  that  none  of  them  "belong  to  the 
American  land  or  life,"  that  they  are  the  reproductions  of 
work  of  art,  and  are  accordingly  within  the  exceptions 
embodied  within  section  15  of  the  general  copyright  act. 
Considering  the  questions  presented  in  order: 

I. 

Section  9  of  the  copyright  act  of  March  4,  1909  (85 
Stat.  1075),  provides: 

"That  any  person  entitled  thereto  by  this  act  may  se- 
cure copyright  for  his  work  by  publication  thereof  with 
the  notice  of  copyright  required  by  this  act    *    *    *  '^ 

Section  10  provides : 

"  That  such  person  may  obtain  registration  of  his  claim 
to  copyright  hy  complying  with  the  provisions  of  this  act, 
including  the  deposit  of  copies,  and  upon  such  compliance 
the  register  of  copyrights  shaU  issue  to  him  the  certificate 
provided  for  in  section  fifty-five  of  this  act^ 

Section  15  provides  that  the  text  of  all  books  of  foreign 
origin  granted  protection  under  the  act  must  be  printed  or 
lithographed  wholly  within  the  United  States, 
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"*  *  *  which  requirements  shall  extend  also  to  th< 
illustrations  within  a  book  consisting  of  printed  text  and 
illustrations  produced  by  lithographic  process,  or  photo- 
engraving process,  and  also  to  separate  lithographs  or 
photo-engravings^  except  where  in  either  case  the  subjects 
represented  are  located  in  a  foreign  country  and  illustrate 
a  scientific  work  or  reproduce  a  work  of  art. 

Under  authority  vested  in  him  by  section  53  of  the  copy- 
right act,  the  Eegister  of  Copyrights  has  made  a  rule  and 
regulation  (No.  29)  based  upon  said  section  15,  as  follows: 

"'The  following  works  must  be  manufactured  in  the 
United  States  in  order  to  secure  copyright:  *  *  *  aU 
separate  lithographs  or  photo-engravings  must  be  produced 
by  lithographic  or  photo-engraving  process  wholly  per- 
formed within  the  lim,its  of  the  United  States^  except  when 
the  subjects  represented  in  such  illustrations  in  a  book  or 
such  separate  lithographs  or  photo-engravings  '  are  located 
in  a  foreign  country  and  illustrate  a  scientific  work  or 
reproduce  a  work  of  art.' " 

The  form  of  application  for  registration  prepared  by 
the  register  requires  the  following  statement  to  be  sub- 
scribed by  the  applicant : 

"It  is  hereby  claimed  that  this  work  comes  within  the 
provision  of  section  15,  'except  where  the  subjects  repre- 
sented are  located  in  a  foreign  country  and  illustrate  a 
scientific  work  or  reproduce  a  work  of  art.' " 

The  suggestion  that  the  determination  of  the  validity 
of  the  registration  should  be  left  to  the  courts,  and  the 
necessary  inference  involved  that  the  duty  of  the  register 
is  purely  automatic,  and  consists  wholly  (with  the  single 
exception  of  books)  in  determining  whether  the  subject 
presented  is  a  lithographic  print  and  therefore  within  the 
general  class  of  articles  which  may  be  copyrighted,  can  not 
be  reconciled  with  the  power  vested  in  the  register  to  issue 
rules  and  regulations  under  which  he  will  permit  registra- 
tion under  the  law.  That  section  of  the  law  plainly  indi- 
cates that  he  has  at  least  some  measure  of  discretion  in 
the  administration  of  the  act.  Manifestly,  in  the  exercise 
of  that  discretion  he  may  make  such  investigation  and  re- 
quire such  showing  of  compliance  with  the  law  as  may  be 
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necessary  to  enable  him  to  determine  whether  the  pre- 
requisites imposed  have  been  met. 

Considering  the  matter  from  another  viewpoint,  section 
55  of  the  copyright  act  provides : 

"That  in  the  case  of  each  entry  the  person  recorded  as 
the  claimant  of  the  copyright  shall  be  entitled  to  a  certifi- 
cate of  registration  under  seal  of  the  copyright  ofSce ; " 
and — 

"  Said  certificate  shall  be  admitted  in  any  court  as  prima 
facie  evidence  of  the  facts  stated  herein." 

If  the  contention  be  correct  that  the  register  is  vested 
with  no  discretionary  powers  of  investigation,  and  has  no 
authority  to  demand  a  satisfactory  showing  of  compliance 
with  the  plain  conditions  prescribed  by  law  as  prerequi- 
sites to  the  issuance  of  copyrights,  that  officer  is  reduced 
to  the  role  of  a  mere  automaton,  who,  upon  receiving  an 
application  for  copyright  of  a  lithograph,  must  register 
and  issue  a  certificate  therefor,  which  shall  thereafter  be 
accepted  in  the  courts  as  prima  facie  evidence  of  the  facts 
stated  therein,  even  though  the  legal  prerequisites  to  the 
valid  registration  of  the  copyright  may  have  been  wholly 
ignored.  Clearly,  such  a  construction  would  serve  to  de- 
feat the  purpose  and  intent  of  the  act. 

As  tersely  stated  by  the  Circuit  Court  of  Appeals  in 
the  Third  Circuit,  in  Dejonge  v.  Breuker  (1911),  191 
Fed.  35 : 

"The  case  before  us  can  be  disposed  of  on  the  ground 
that,  assuming  that  the  complainant's  painting  is  such 
a  one,  the  statutory  conditions  precedent  to  the  investi- 
ture of  the  right  to  protection  under  the  copyright  law 
have  not  been  complied  with.  For  75  years  it  has  been 
the  settled  law  of  this  country  that  protection  under  the 
copyright  law  is  granted  only  to  those  who  perform  the 
conditions  essential  to  a  perfect  copyright  title.  *  *  * 
Copyright  protection  is  wholly  statutory,  and  one  who 
claims  it  must  prove  affirmatively  his  performance  of  all 
the  statutory  conditions  precedent  to  his  right  of  action." 

I  conclude,  therefore,  that  the  ambassador's  first  conten- 
tion is  untenable. 
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II. 

The  second  contention  of  the  ambassador  involves 
largely  a  question  of  fact.  CJonceding,  as  stated  by  him, 
that  none  of  the  subjects  represented  in  the  lithographic 
I>rints  "  belong  to  the  American  land  or  life,"  but  that  all 
the  subjects  represented  are  "  located  in.  a  foreign  country," 
and  that  to  such  extent,  the  prints  fall  within  the  excep- 
tions stated  in  section  15,  supra j  yet  as  they  are  not  used 
to  illustrate  a  scientific  work,  and  consequently  do  not 
come  within  that  branch  of  the  exceptions,  the  question  is 
presented  whether  they  are  separate  reproductions  of 
"  works  of  art."  There  is  no  attempt  in  the  statute  to  de- 
fine this  term.  Its  definition  is  a  mixed  question  of  law  and 
fact  which  in  the  first  instance  is  to  be  left  to  the  sound 
discretion  of  the  Register  of  Copyrights.  (28  Op.  560, 
561.) 

Since  the  language  of  the  statute,  however,  is  somewhat 
inapt,  a  brief  review  of  its  legislative  history  may  assist 
ill  developing  its  true  purpose  and  intent. 

As  originally  reported,  to  both  the  Senate  and  House, 
by  their  respective  Committees  on  Patents,  section  15  of 
the  bill  embodied  the  exception  in  these  words : 

"  Except  where  in  either  case  the  subjects  represented  are 
located  in  a  foreign  country."  (Cong.  Rec,  vol.  43,  p. 
3702.) 

Discussing  this  exception  in  the  reports  (S.  Rept.  1108, 
p.  12;  H.  Rept.  2222,  p.  12,  60th  Cong.,  2d  sess.),  the  com- 
mittees said : 

"  An  exception,  so  far  as  lithographs  and  photo-engrav- 
ings are  concerned,  is  made  in  case  'the  subjects  repre- 
sented are  located  in  a  foreign  country.' 

"  It  was  contended  with  much  force  in  the  hearings  be- 
fore the  committee  that  the  color  scheme  in  lithographs  to 
illustrate  a  scientific  work,  particularly  a  work  of  surgery, 
must  be  worked  out  under  the  eye  of  the  author.  It  was 
further  said  that  a  lithograph  reproducing  a  painting  must 
be  worked  out  in  front  of  the  painting,  and  that  possibly 
the  same  theory  would  apply  to  a  lithograph  of  scenery  or 
any  lithograph  intended  to  accurately  represent  the  color 
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scheme  oi  any  object.  The  committee  finally  decided  to 
leave  this  matter  as  it  is  now  found  in  the  bill,  although 
it  was  contended  that  the  exception  might  well  be  confined 
to  lithographs  illustrating  a  scientific  work  or  reproducing 
a  work  of  artP 

Evidently  the  committees  later  considered  the  matter, 
and  decided  to  incorporate  in  the  section  the  suggestion 
contained  in  the  last  sentence  of  the  excerpt  from  their  re- 
port, quoted  and  italicized  above;  and  accordingly  recom- 
mended that  as  an  amendment  to,  and  as  a  limitation  upon 
that  exception,  there  be  added  these  words  "  and  to  illus- 
trate a  scientific  work  or  reproduce  a  work  of  art;"  and 
such  is  the  language  of  the  statute  as  enacted. 

The  amendment  was  evidently  intended  to*apply  to  the 
precise  class  of  subjects  to  which  the  committees  referred 
in  that  portion  of  their  report  quoted,  supra^  i.  e.,  to  litho- 
graphic prints  intended  to  illustrate  scientific  works,  where 
the  color  scheme  was  such  that  it  must  be  worked  out  under 
the  eye  of  the  author;  or  where  it  reproduced  a  painting 
which  must  be  worked  out  in  front  of  the  painting,  or  pos- 
sibly lithographs  of  scenery  or  any  lithograph  intended 
to  accurately  represent  the  color  scheme. 

The  question  whether  the  four  specimen  prints  trans- 
mitted by  you  are  "  works  of  art,"  within  the  meaning  of 
the  statute  as  above  construed,  is,  as  has  been  stated,  prin- 
cipally a  question  of  fact,  the  solution  of  which  involves 
the  exercise  of  artistic  judgment  and  discretion,  and  which 
should  be  determined,  therefore,  by  the  Copyright  Office, 
rather  than  by  the  Attorney  General. 
Respectfully, 

T.  W.  GREGORY. 

To  the  President. 
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VALIDITY  OF  PORTO  RICO  BOND  ISSUES. 

Assuming  that  the  proceedings  of  the  Executive  Council  of  Porto 
Rico  in  connection  with  the  proposed  Issue  of  $300,000  refunding 
bonds  and  of  $400,000  irrigation  bonds  were  regular  and  that  these 
bonds  have  been  authorized  by  the  council,  said  bonds  will,  whe» 
duly  sold,  delivered,  and  paid  for,  constitute  the  valid  obligation* 
of  the  people  of  Porto  Rico. 

Department  of  Justice, 

August  17^  1915. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  July  9,  in  which  you  request  my  opinion  upon  the 
validity  of  two  issues  of  bonds  of  the  people  of  Porto 
Kico,  as  follows: 

"  $300,000  refunding  bonds,  to  be  issued  under  the  pro- 
visions of  Act  No.  120  of  the  Legislative  Assembly  of 
Porto  Bico,  approved  July  26,  1913 ; 

"  $400,000  irrigation  bonds,  to  be  issued  under  the  pro- 
visions of  Act  No.  128  of  the  Legislative  Assembly  of 
Porto  Rico,  approved  August  8,  1913." 

The  power  to  issue  bonds  conferred  upon  the  people  of 
Porto  Rico  by  the  organic  act  of  April  12,  1900  (31  Stat. 
77),  has  been  considered  and  affirmed  in  several  opinions  of 
the  Attorney  General,  heretofore  rendered  (27  Op.  104;  28 
Op.  245 ;  29  Op.  497 ;  29  Op.  577 ;  and  opinion  of  Nov.  25, 
1913,  by  Attorney  General  McReynolds) ;  and  the  validity 
of  bonds  to  be  issued  under  the  two  acts  of  the  legislative 
Assembly  of  Porto  Rico  here  involved  was  approved  in  the 
opinion  dated  July  10,  1914,  rendered  to  you  by  my  pre- 
decessor, Attorney  General  McReynolds.  The  only  ques- 
'  tions,  therefore,  which  it  will  be  necessary  for  me  to  con- 
sider are,  whether  the  present  issues  will  fulfill  all  legisla- 
tive requirements  and  whether  the  proceedings  to  author- 
ize them  have  been  properly  taken. 

If,  as  stated  in  your  letter,  the  present  bonded  indebted- 
ness of  the  people  of  Porto  Rico,  including  the  proposed 
issues  of  bonds,  will  not  exceed  7  per  cent  of  the  aggre- 
gate tax  valuation  of  its  property,  these  issues  will,  of 
course,  not  be  barred  by  the  7  per  cent  debt  limit  pro- 
vision contained  in  section  38  of  the  organic  act  of  April 
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12,  1900.  There  is  no  question  but  that  the  irrigation 
\sso%  is  for  a  public  purpose,  and  as  you  state  that  the 
proceeds  of  the  municipal  bonds  against  which  the  refund- 
ing bonds  are  to  be  issued  will  be  used  only  for  public  im- 
provements, it  is  clear  that  the  refunding  bonds  will  be 
used  for  a  public  purpose.  These  points  were  also  con- 
sidered in  the  opinion  of  July  10,  1914,  above  mentioned, 
and  it  is  unnecessary  for  me  to  repeat  what  was  there  said. 

With  reference  to  the  issue  of  $300,000  refunding  bonds, 
I  may  call  your  attention  to  the  fact  that  the  certificate  of 
the  secretary  of  the  Executive  Council,  which  you  have 
submitted  to  me,  shows  that  municipal  and  school  board 
bonds  in  excess  of  the  present  issue  of  refunding  bonds 
will  be  held  by  the  people  of  Porto  Rico  to  secure  the  loans 
represented  by  the  refunding  bonds.  It  does  not  show, 
however,  that  the  aggregate  amount  of  refunding  bonds 
including  this  issue,  outstanding  and  unpaid,  will  not  ex- 
ceed the  aggregate  amount  of  unpaid  municipal  corpora- 
tion and  school  board  bonds  held  and  owned  by  the  people 
of  Porto  Rico,  as  required  by  section  2  of  the  act  of  July 
26,  1913  (Act  No.  120).  Assuming,  however,  that  this 
provision  has  been  complied  with  and  that  the  proceedings 
of  the  Executive  Council  (a  record  of  which  is  not  before 
me)  have  been  properly  taken,  I  am  of  the  opinion  that 
these  bonds  will,  when  duly  sold,  delivered,  and  paid  for, 
constitute  the  valid  obligations  of  the  people  of  Porto 
Rico. 

I  have  not  been  furnished  with  a  record  of  the  proceed- 
ings of  the  Executive  Council  in  connection  with  the  issue 
of  $400,000  irrigation  bonds,  but  I  assume  that  those  pro- 
ceedings were  regular  and  that  the  bonds  have  been  duly 
authorized  by  the  council.  If  so,  I  am  of  the  opinion  that 
these  bonds  also  will,  when  duly  sold,  delivered,  and  paid 
for,  constitute  the  valid  obligations  of  the  people  of  Porto 
Rico. 

Respectfully, 

T.  W.  GREGORY. 

To  the  Secretary  of  War. 
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PROMOTION  OF  APPRENTICES  IN  BUREAU  OF  STANDARDS. 

The  provision  of  the  act  of  July  16,  1914  (38  Stat.  502),  authorizlnif 
the  promotion  of  apprentices  In  the  Bureau  of  Standards,  Includes 
laboratory,"  "shop,"  and  "office"  apprentices. 
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Department  of  Justice, 

August  21,  1915. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
communication  of  June  11, 1915,  transmitting  a  letter  from 
the  Secretary  of  Commerce,  dated  June  10,  1915,  in  which 
my  opinion  is  requested  with  regard  to  the  promotion  of 
office  apprentices  in  the  Bureau  of  Standards. 

The  legislative,  executive,  and  judicial  appropriation  act 
approved  July  16,  1914  (38  Stat.  454,  502),  appropriates 
money  for  salaries  of  "  laboratory  apprentices,''  "  shop  ap- 
prentices," and  "office  apprentices"  in  the  Bureau  of 
Standards.  Immediately  following  these  appropriations  is 
this  paragraph : 

"  Apprentices  in  the  Bureau  of  Standards  may  be  pro- 
moted after  satisfactory  apprenticeship,  with  the  approval 
of  the  Civil  Service  Commission,  to  positions  correspond- 
ing to  the  journeyman  grades  for  which  their  duties  logi- 
cally prepare  them  without  regard  to  apportionment :  Pro- 
vided, that  they  thus  acquire  no  rights  to  transfer  to  other 
lines  of  work." 

The  Department  of  Commerce  and  the  Civil  Service 
Commission  are  in  disagreement  as  to  the  construction  of 
this  provision.  The  Department  requested  the  commis- 
sion to  conduct  examinations  for  the  purpose  of  estab- 
lishing special  registers  for  office  and  shop  apprentices. 
The  commission  complied  with  this  request  as  to  shop  ap- 
prentices, but  declined  to  do  so  as  to  office  apprentices,  upon 
the  ground  that  the  latter  were  really  messenger  boys,  and 
should  be  recruited  from  the  messenger  boy  register. 

The  Commission  declined  to  approve  the  proposed  pro- 
motion of  office  apprentices  in  the  Bureau  of  Standards  to 
clerical  positions,  upon  the  ground  that  to  do  so  would 
contravene  the  rule  of  apportionment  of  such  positions 
among  the  several  States  according  to  population,  required 
by  the  civil-service  law  and  the  rules  of  the  commission, 
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office  apprentices  being  themselves  appointed  without  re- 
gard to  apportionment.  The  commission  further  con- 
tends that  such  promotions  would  violate  section  6  of  civil- 
service  Rule  XI,  which  provides  that : 

"Messenger  boys  appointed  without  regard  to  the  ap- 
portionment shall  not  be  promoted  or  transferred  to  ap- 
portioned positions  whether  they  are  residents  of  States  or 
Territories  which  are  entitled  to  appointments  to  appor- 
tioned positions  or  not." 

It  is  urged  by  the  Commission  that  "  office  apprentices  " 
in  the  Bureau  of  Standards  are  in  fact  messenger  boys,  that 
they  perform  only  the  duties  of  messenger  boys,  and  that  to 
permit  the  promotion  of  such  apprentices  to  clerical  posi- 
tions in  the  apportioned  service,  with  the  possibility  of  sub- 
sequent transfer  to  clerical  positions  within  the  same  de- 
partment or  in  other  departments,  would  present  a  method 
by  which  the  policy  of  apportionment,  fixed  by  act  of  Con- 
gress, and  adhered  to  by  successive  administrations  during 
a  long  period  of  time,  could  be  done  away  with  by  the  va- 
rious departments.  Moreover,  it  appears  to  the  commis- 
sion unreasonable  that  the  Bureau  of  Standards  should 
enjoy  a  privilege  with  respect  to  the  promotion  of  its  mes- 
senger boys  possessed  by  no  other  department  or  bureau  of 
the  Government. 

The  Department  of  Commerce,  on  the  other  hand,  con- 
tends that  when  Congress  used  the  word  "  apprentices " 
in  the  controverted  provision  of  the  appropriation  act,  it 
meant  all  the  classes  of  apprentices,  "  laboratory,"  "  shop," 
and  "  office,"  and  that,  as  a  matter  of  construction,  it  can 
not  be  held  that  the  word  does  not  include  "  office  appren- 
tices," especially  in  view  of  the  appropriation  immediately 
preceding  made  in  so  many  words  for  each  of  the  three 
classes  of  apprentices.  It  is  claimed  that  the  duties  of  of- 
fice apprentices  are  such  as  to  prepare  them  for  the  event- 
ual assumption  of  clerical  positions,  and  that  these  per- 
sons are  just  as  much  true  "  apprentices,"  as  the  laboratory 
and  shop  apprentices,  whose  apprenticeship  is  admittedly 
for  the  purpose  of  preparing  them  for  more  advanced 
scientific  or  mechanical  positions. 
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I  am  of  opinion  that  the  contention  of  the  Department 
of  Commerce  in  the  premises  is  correct,  and,  therefore, 
that  its  request  to  the  commission  to  conduct  examinations 
was  warranted  by  the  law.  It  seems  impossible  to  escape 
the  conclusion  that  the  word  "apprentices"  in  the  dis- 
puted provision  of  the  appropriation  act  includes  the  so- 
called  office  apprentices  as  well  as  laboratory  and  shop 
apprentices.  Prior  to  the  year  1913  the  only  apprentices 
in  the  Bureau  of  Standards  who  were  described  as  such 
in  the  statute  were  laboratory  apprentices,  for  whom, 
following  the  act  of  March  18, 1904  (33  Stat.  139),  appro- 
priations were  regularly  made. 

In  these  acts  there  was  also  an  appropriation  for  mes- 
senger boys  at  the  same  compensation  then  and  now  al- 
lowed for  apprentices.  In  the  year  1913  (62d  Cong.,  3d 
sess.,  37  Stat.  c.  142,  p.  786),  however,  three  classes  of  ap- 
prentices were  appropriated  for,  to  wit,  "laboratory," 
"shop,"  and  "office  apprentices";  and  messenger  boys  as 
such  were  nowhere  named.  In  the  succeeding  year  of  1914 
(38  Stat.  454,  502,  c.  141,  63d  Cong.,  2d  sess.,  being  the  act 
in  question)  these  three  classes  of  apprentices  were  again 
named  and  appropriated  for,  and  messenger  boys  wero 
again  entirely  omitted.  Congress  thus  established  in  the 
Bureau  of  Standards  an  official  rank  known  as  an  "ap- 
prentice," divided  into  three  classes  designated  by  the 
division  to  which  they  are  respectively  attached.  That  the 
office  apprentice  may  be  charged  with  the  performance  of 
the  same  duties  as  those  commonly  performed  by  messen- 
ger boys  does  not  alter  the  official  status  which  Congress  has 
seen  fit  to  give  him.  The  clause  now  in  question  follows  the 
specific  appropriations  for  these  three  classes  of  appren- 
tices; it  refers  to  apprentices  in  general.  In  the  absence  of 
some  controlling  consideration  to  the  contrary,  is  it  not 
clear  that  the  generic  term  must  be  held  to  embrace  all 
those  classified  under  it? 

This  conclusion  is  emphasized,  moreover,  by  the  fact 
that  prior  to  this  enactment  laboratory  apprentices  were 
already  being  appointed  without  reference  to  residence  or 
apportionment,  in  accordance  with  the  proviso  to  section  2 
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of  civil-service  Rule  No.  7;  and  it  must  be  assamed  that 
Congress  intended  by  the  clause  in  question  to  extend  this 
condition  to  apprentices  of  other  classes. 

It  is  suggested  that  an  opposing  consideration  is  to  be 
found  in  the  use  of  the  term  "  journeyman  grades  "  as  des- 
ignating the  positions  to  which  apprentices  may  be  pro- 
moted. Attention  is  called  to  the  historic  derivation  of 
the  words  "  apprentice  "  and  "  journeyman  " ;  the  former  as 
a  person  bound  by  indenture  to  serve  another  for  a  certain 
term,  with  a  view  to  learning  an  art  or  trade;  and  the  lat- 
ter as  meaning  a  mechanic  who  has  completed  his  appren- 
ticeship, and,  having  learned  his  handicraft  or  trade,  is 
entitled  to  hire  out  by  the  day.  It  is  insisted  that  clerical 
positions  can  not  under  the  most  liberal  interpretation  be 
held  as  coming  within  any  definition  of  journeyman,  and, 
therefore,  that  there  are  no  journeymen  grades  for  which 
the  duties  of  oflBce  apprentices  "logically  prepare  them." 
But,  in  my  opinion,  it  sufficiently  appears  that  neither  the 
word  "  apprentice  "  nor  the  word  "  journeyman  "  are  used 
in  this  statute  in  their  strict  or  ancient  sense.  For  in- 
stance, the  apprentices,  so  called,  are  not  indentured,  and 
the  journeymen  are  not  necessarily  hiring  by  the  day  or 
engaged  in  the  mechanic  arts. 

The  appropriation  act  seems  to  recognize  three  divisions 
existing  in  the  Bureau  of  Standards:  The  laboratory^  for 
which  are  provided  physicists,  associate  physicists,  assist- 
ant physicists,  chemists,  associate  chemists,  assistant  chem- 
ists, laboratory  assistants,  laboratory  helpers,  and,  finally, 
"laboratory  apprentices:"  the  shop^  for  which  are  pro- 
vided mechanicians,  skilled  woodworkers,  skilled  laborers, 
electricians,  glassworker,  pipe  fitter,  glass  blower,  etc.,  and 
"shop  apprentice;"  and  tJie  office^  in  which  are  installed 
secretary,  storekeeper,  librarian,  clerks,  and  so-called  "  of- 
fice apprentices."  The  words  "journeyman  grades  "  could 
only  have  been  used  as  a  convenient  term  in  contrast  to 
apprentices,  as  distinguishing  those  who  in  their  respective 
divisions  occupy  positions  of  greater  responsibility  or  ex- 
perience than  do  mere  apprentices. 
83152''— VOL  30—13 28 
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In  reaching  the  oonchision  that  I  do  I  have  not  over- 
looked the  fact  that  by  the  express  terms  of  the  act  such 
promotions  may  only  be  allowed  "with  the  approval  of 
the  Civil  Service  Commission."  If  this  provision  can  b? 
treated  as  vesting  unrestricted  discretion  in  the  Civil 
Service  Commission,  they  may  decline  to  approve  such 
promotions  for  any  reason  which  appeals  to  their  judg- 
ment, among  others,  that  to  promote  these  office  appren- 
tices to  clerical  positicms  would  nullify  the  rule  of  ap- 
portionment with  respect  io  such  positions  in  the  various 
departments,  since  the  promoted  apprentice,  after  becoming 
a  clerk,  could  transfer  to  a  similar  position  in  the  same  or 
some  other  department,  and  in  time  the  clerical  force  in  the 
various  departments  would  become  filled  by  residents  of  the 
District  of  Columbia  far  in  excess  of  its  quota  under  the 
rule  of  apportionment.  But  Congress,  by  the  provision  in 
question,  definitely  expressed  its  will  that  as  to  the  pro- 
motion of  these  particular  employees  in  this  particular 
bureau  the  rule  of  apportionment  should  no  longer  apply, 
with  the  proviso,  however,  that  the  office  apprentices  so 
excepted  shall  not  acquire  any  rights  to  be  transferred  to 
other  lines  of  work,  which  limitation  can  be  construed  and 
enforced  by  the  Civil  Service  Commission.  It  must  be 
held  to  have  weighed  all  the  consequences  of  such  an 
enactment.  It  can  not  be  presumed  that  having  so  ex- 
pressed itself  it  intended  to  leave  the  whole  matter  open 
for  the  further  deliberation  of  the  commission.  It  would 
seem  that  the  disapproval  of  the  commission  must  go  to 
individual  cases,  and  upon  other  grounds.  The  argument 
drawn  from  the  effect  which  the  statute  may  have  upon  the 
rule  of  apportionment  in  general,  and  upon  the  clerical 
force  of  other  departments,  goes  to  the  policy  of  the  law 
but  can  not,  in  my  opinion,  control  its  interpretation. 
Respectfully, 

T.  W.  GREQORr, 

To  the  Presidekt. 
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INCOME  TAX— NONRESIDENT  ALIENS. 

Nonresident  aliens — corporate  or  individual — not  carrying  on  any 
business,  trade  or  profession  in  tlie  United  States  are  not  subject 
to  tax  under  the  act  of  October  3, 1913  (88  Stat.  166),  on  income 
derived  from  (a)  stocks  or  bonds  of  domestic  corporations  doing 
a  domestic  business,  or  (b)  from  obligations  secured  by  mortgages 
on  tangible  property  within  the  United  States,  whether  such 
obligations  be  held  by  the  owners  or  by  their  collecting  agents 
here. 

Opinions  of  October  23,  1913  (30  Op.  230),  July  15,  1914  (30  Op. 
273),  and  February  19,  1915,  adhered  to. 

Department  of  Justice, 

August  ^4,  1915. 

Sir  :  I  have  the  honor  to  acknowledge  receipt  of  your  two 
letters  of  July  21,  1915,  wherein  you  ask  my  opinion  as  to 
whether  nonresident  aliens — corporate  or  individual — not 
carrying  on  any  business,  trade,  or  profession  in  the  United 
States  are  subject  to  tax  under  the  act  of  October  3,  1913 
(38  Stat,  166  et  seq.),  on  income  derived  from  (a)  stocks 
or  bonds  of  domestic  corporations  doing  a  domestic  busi- 
ness, or  (b)  from  obligations  secured  by  mortgages  on 
tangible  property  within  the  United  States,  whether  such 
obligations  be  held  by  the  owners  or  by  their  collecting 
agents  here. 

On  October  23, 1913,  my  predecessor  rendered  an  opinion 
that  this  act  did  not  tax  such  income  from  obligations 
whether  secured  or  unsecured  (30  Op.  230).  On  July  15, 
1914  (30  Op.  273),  he  rendered  a  second  opinion  that  it 
did  not  tax  such  income  from  stocks  of  domestic  corpora- 
tions. And  on  February  19,  1915,  I  rendered  an  opinion 
that  the  fact  that  bonds  of  domestic  corporations  were 
held  here  by  such  collecting  agents  did  not  distinguish 
them  under  the  above  rule.  You,  in  effect,  ask  a  recon- 
sideration of  these  opinions.  As  expressed  to  you,  they 
were  not  elaborated;  but  no  subject  has  received  more 
painstaking  consideration  at  the  hands  of  this  Department 
Nevertheless  because  of  your  earnest  representations  it  has 
been  again  most  carefully  reviewed. 

The  language  to  be  interpreted  is  found  in  the  last  clause 
of  subdivision  1  of  Paragraph  A  of  Section  II  (38  Stat. 
166),  and  reads: 
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"  And  a  like  tax  shall  be  assessed,  levied,  collected,  and 
paid  annually  upon  the  entire  net  income  from  all  prop- 
erty owned  and  of  every  business^  trade,  or  profession  car- 
ried on  in  the  United  States  by  persons  residing  elsewhere." 

I  am  compelled  to  adhere  to  the  opinions  heretofore 
expressed,  and  to  answer  your  present  question  in  the 
negative.  My  conclusion  is  confirmed  by  a  consideration 
of  the  history  both  of  this  act,  and  of  the  earlier  related 
legislation. 

HISTORY  OF  THIS  ACT. 

On  April  7,  1913,  it  was  introduced  by  Congressman 
Hull  as  H.  R.  3321.  On  May  9, 1913,  it  passed  the  House, 
having  carried  the  above  language  from  the  beginning  save 
that  the  word  "  collected  "  was  later  inserted  after  the  re- 
port of  the  Senate  Finance  Committee  of  July  11,  1913. 
This  paragraph  stood  otherwise  unchanged  until  Septem- 
ber 6,  1913,  when  Senator  Williams,  in  Senate  Committee 
of  the  Whole,  offered  this  amendment  to  immediately 
follow  the  paragraph : 

^^  Provided^  That  the  tax  herein  imposed  upon  individ- 
uals with  respect  to  their  incomes  shall  likewise  be  levied 
upon  all  interests  as  such,  which  may  be  due  or  payable  to 
any  nonresident  alien,  subject  to  the  exemptions  and  deduc- 
tions provided  in  this  section,  which  shall  be  made  at  the 
source  in  his  behalf."  (Vol.  50,  Cong.  Rec,  63d  Cong.,  1st 
sess.,  Sept.  6,  1913,  pp.  4378,  4379.) 

The  day  before,  and  the  very  day  it  was  offered,  the 
amendment  was  the  subject  of  two  letters  from  Assistant 
Secretary  of  the  Treasury  Hamlin  to  the  author  of  the  bill. 
His  letters  disclose  that  Mr.  Hull  was  himself  the  author 
of  the  amendment;  that  its  purpose  was  to  reach  income 
from  foreign-held  intangibles.  The  first  suggests  a  cor- 
responding amendment  to  cover  such  income  of  foreign 
corporations,  and  the  writer  in  both  suggests  grave  doubt 
as  to  the  constitutional  power  of  Congress  to  deal  with 
"this  perplexing  question."  On  September  9  the  bill 
passed  the  Senate  carrying  that  amendment.  The  House 
refused  concurrence.    Later  a  joint  conference  conunittee 
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recomniended  striking  out  that  amendment.  Its  report  as 
to  Section  II  stated  that  "no  material  change  is  made  in 
the  fundamental  features  of  the  House  provision."  (Vol. 
50,  part  6,  Cong.  Rec,  63d  Cong.,  1st  sess.,  p.  6229.)  The 
recommendation  was  adopted,  and  the  amendment  rejected. 

THE  EARLIER  LEGISLATION. 

The  acts  of  1861  (sec.  49, 12  Stat.  309)  and  1862  (sec.  90, 
12  Stat.  473)  each  carried  this  language: 

^  Property^  securities  or  stocks  owned  in  the  United 
States  by  any  citizen  residing  abroad!''* 

August  2,  1861,  the  chairman  of  the  House  managers  of 
the  conference  committee  said : 

"  Where  persons  reside  abroad  who  hold  property  in  this 
country  on  which  they  derive  an  income,  which  they  spend 
abroad,  we  have  laid  an  income  tax  of  five  per  cent.  We 
thought  it  right  that  they  should  bear  more  of  the  burden 
of  the  country  than  those  who  spend  their  income  in  the 
United  States."  (Cong.  Globe,  37th  Cong.,  1st  sess.,  p. 
415.) 

The  act  of  1864  (sec.  116,  13  Stat.  281),  as  amended  by 
the  act  of  March  3,  1865  (13  Stat.  479),  carrying  this  lan- 
guage, "incomes  of  every  person  residing  in  the  United  States, 
or  of  any  citizen  of  the  United  States  residing  abroad," 
with  a  provision  for  deduction  by  corporations  of  the  tax 
on  all  interest  paid  by  them  (which  was  held  to  be  but  a 
collection  scheme  not  extending  the  class  subject  to  tax) 
was  held  in  Railroad  Co.  v.  Jackson^  7  Wall.  262,  not  to  be 
aimed  at  nonresident  aliens.  It  was  amended  July  13, 
1866  (14  Stat.  138),  to  include  income  from  "every  busi- 
ness, trade,  or  profession  carried  on  in  the  United  States  " 
by  nonresident  aliens.  Thus  we  see  that  of  the  language 
here  involved,  the  phrase  "  business,  trade,  or  profession  " 
came  from  the  act  of  1866  while  the  phrase  "property 
owned  in  "  came  from  the  act  of  1861. 

Doubtless  because  of  the  Jackson  case,  and  on  March  10, 
1866  (14  Stat.  4,  5),  Congress,  in  connection  with  the 
words  "dividends  *  *  *  payable"  and  "interests  on 
coupons,  dividends  or  profits    *     *     *    payable "  found 
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in  the  act  of  1864  (13  Stat.  233),  defined  the  payees  as 
"including  nonresidents  whether  citizens  or  aliens'*^'  and 
by  the  amendments  of  July  13, 1866  (14  Stat.  138, 139),  in- 
corporated the  language  of  the  definition  in  each  proper 
section.  Of  this  language  the  court  said,  in  the  Jackson 
case  (269)  : 

"  It  is  not  important,  however,  to  pursue  the  argument, 
as  Congress  has  since  in  express  tei^ms  by  the  acts  of 
March  10  and  July  13,  1866,  imposed  a  tax  on  alien  non- 
resident bondholders." 

THE  PRESENT  QUESTION. 

Congress  doubtless  has  the  power  to  tax  such  incomes 
from  stocks  so  held  (Corry  v.  Baltimore^  196  U.  S.  474; 
Jellenik  v.  Huron  C,  M.  Go.^  177  U.  S.  1;  Covington  t. 
Bank^  198  U.  S.  Ill;  Pullman  Car  Co.  v.  Pennsylvania^ 
141  U.  S.  22 ;  Buck  v.  Beech,  206  U.  S.  392 ;  Miller  v.  United 
States,  11  Wall.  297;  Matter  of  Bronson,  150  N.  Y.  4,  5) ; 
and  it  may  have  a  like  power  as  to  all  securities  (United 
States  V.  Bennett,  232  U.  S.  299 ;  New  Orleans  v.  StempU, 
175  U.  S.  309 ;  Bristol  v.  Washington  County,  177  U.  S.  133 ; 
Assessors  v.  Bank,  191  U.  S.  388;  Metropolitan  Ins,  Co.  v. 
New  Orleans,  205  U.  S.  395;  Z.  L.  cfe  G.  Ins.  Co.  v.  New  Or- 
leans Assessors,  221  U.  S.  346),  though  the  latter  may  be 
doubtful  ( Wheeler  v.  Sohmer,  233  U.  S.  434 ;  Orleans  Parish 
V.  Insurance  Co.,  216  U.  S.  523,  and  Matter  of  Bronson^  150 
N.  Y.  8).  But  whatever  be  the  power  of  Congress  in  this 
regard  it  has  not  by  the  present  act  (1913)  undertaken  to 
exercise  any  such  power. 

A  purpose  to  tax  must  be  declared  in  clear  and  unam- 
biguous language.  Eidman  v.  Martinez,  184  U.  S.  578; 
United  States  v.  Ishrwm,  17  Wall.  504;  United  States  v. 
Wigglesworth28  Storey, S7S.  And  in  the  absence  of  legis- 
lative declaration  to  the  contrary  the  place  of  taxation  of 
intangibles  is  at  the  domicile  or  residence  of  their  owner. 
Hawley  v.  Maiden,  232  U.  S.  11,  12;  Covington  v.  Banky 
supra. 

While  these  rules  do  not  demand  a  declaration  in  direct 
or  self-interpreting  words,  they  do  require  that  the  Ian- 
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guage.  when  read  in  the  light  of  the  controlling  princi- 
pies  of  statutory  construction,  shall  amount  to  a  clear  and 
unambiguous  declaration  of  a  purpose  to  lay  the  particular 
tax. 

It  can  not  be  fairly  said  that  the  language  here  ujsed  is 
so  direct  as  to  be  self -interpreting.  At  most  it  might  be 
read  as  for  the  tax.  To  resolve  whatever  doubt  exists 
resort  may  be  had  to  the  history  of  the  act  and  the  prior 
legislation  on  the  subject.  United  States  v,  Bowen^  100 
U.  S.  513;  Myer  v.  Car  Co.,  102  U.  S.  11;  Deffehack  v. 
Haike,  115  U.  S.  402;  Bate  Refrigerating  Co,  v.  Sulz- 
lerger,  157  U.  S.  36,  39 ;  United  States  v.  Bun^,  159  U.  S. 
85,  86. 

1.  Congress  had  never  before  so  acted  save  by  express 
positive  language. 

The  acts  of  1861  and  1862,  supra,  were  limited  to  in- 
comes of  persons  (citizens  or  aliens)  residing  in  the  United 
States  and  incomes  from  "property,  securities  or  stocks 
owned  *  *  *  in  the  United  States"  by  its  citizens 
residing  abroad.  The  act  of  1864,  supra,  puts  the  citizen 
residing  abroad  on  the  same  plane  with  persons  residing  in 
the  United  States.  Neither  it  nor  the  amendment  of  1865 
enlarges  or  changes  the  class  of  persons  to  be  taxed.  Con- 
gress first  sought  to  reach  nonresident  aliens  by  the  acts 
of  March  10  and  July  13,  1866,  supra.  And  prior  to  1870 
the  Supreme  Court  of  the  United  States  in  the  Jackson 
case  had  pointed  out  what  of  the  language  already  used  by 
Congress  did  not  operate  to  reach  nonresident  aliens,  and 
what  of  its  language  on  the  other  hand  expressly  in- 
cluded them.  None  of  the  latter  language  was  used  in 
this  bill. 

2.  While  adopting  in  part  the  language  "property,  se- 
curities or  stocks  owned,"  etc.,  from  the  act  of  1861,  Con- 
gress in  the  present  act  omitted  the  words  "securities  or 
stocks."  Of  course  the  word  "  property  "  is  broad  enough 
to  include  both  tangibles  and  intangibles.  Nevertheless 
the  insertion  of  the  words  "securities  or  stocks"  in  the 
original  act  of  1861  indicates  an  intention  that  the  word 
"  property  "  should  not  include  "  securities  or  stocks  ";  and 
the  adoption  of  the  word  "  property  "  only  in  the  present 
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act  indicates  a  purpose  to  exclude,  rather  than  include, 
these  intangibles. 

3.  Not  only  were  the  words  "securities  or  stocks" 
omitted,  but  the  "Williams  amendment"  itself  carried  a 
recognition  that  the  phrase  "  property  owned  in  "  did  not 
include  foreign-held  intangible  securities.  And  when, 
after  its  adoption  by  the  Senate,  the  House  refused  to 
concur  and  the  conference  committee,  surrendering  to  the 
House,  abandoned  that  amendment,  in  my  judgment  the 
legislative  will  was  clearly  expressed  against  the  purpose 
to  tax  these  intangibles. 

4.  None  of  the  provisions  relating  to  withholding  the 
tax  at  its  source  can  operate  to  enlarge  the  language  here  to 
be  read,  since  these  provisions  are  all  expressly  and  even 
repeatedly  limited  to  the  class  of  persons  who  are  other- 
wise subject  to  the  tax,  making  the  case  stronger  than  that 
before  the  court  in  Railroad  Co.  v.  Jackson^  supra. 

While  it  is  true  that  this  Department  should  resolve 
reasonable  doubts  as  to  the  law  in  favor  of  the  Treasury, 
to  the  end  that  no  possible  rights  of  the  Government  be 
surrendered  in  advance  of  judicial  decision,  this  can  not 
lessen  the  force  of  the  rule  that  the  purpose  to  so  tax  must 
be  clearly  expressed,  and  such  a  reading  adopted,  if  within 
the  purpose  of  the  act,  as  will  relieve  the  legislation  from 
possibility  of  attack  on  constitutional  grounds. 

The  suggestion  that  Congress  could  not  have  meant  to 
relieve  nonresident  alien  holders  while  taxing  resident 
holders  on  similar  securities  is  completely  answered  by  the 
fact  that,  as  declared  by  the  Supreme  Court  of  the  United 
States  in  the  Jackson  case,  it  unquestionably  did  so  in  the 
first  income-tax  act  of  1861. 

The  rule  announced  by  my  predecessor  in  this  regard  was 
perpetuated  in  regulations  and  practice  by  the  Treasury 
Department  and  has  since  been  adhered  to.  It  ought  not 
to  be  disturbed  short  of  judicial  decision,  save  for  com- 
pelling reasons.  The  fundamental  question  here  is  in- 
volved in  the  issues  raised  in  a  case  set  for  trial  in  the 
Eastern  District  of  Pennsylvania  in  October  next. 

As  to  the  phase  of  the  question  involving  the  tax  on  in- 
come of  foreign  corporations,  no  substantial  distinction  can 
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be  made  between  the  language  of  that  portion  of  the  act 
and  the  language  first  above  quoted. 

For  these  reasons  I  am  of  the  opinion  that  Congress  has 
expressly  refused  in  the  present  income-tax  act  to  tax  such 
intangibles  when  held  by  nonresident  aliens. 
Respectfully, 

T.  W.  GREGORY. 

To  THE  SECKETARr  OF  THE  TrBASTIRY. 


VESSELS  SUBJECT  TO  SECTION  14  OF  SEAMEN'S  BILU 

When  not  actually  carrying  passengers,  neither  foreign  cargo  nor 
foreign  passenger  steam  vessels  leaving  ports  of  the.  United  States 
are  subject  to  the  regulations  prescribed  by  section  14  of  the 
so-called  "Seamen's  biU"  of  March  4,  1915  (38  Stat.  1170). 

Only  foreign  private  steam  vessels  carrying  passengers  from  any 
port  of  the  United  States  to  any  other  place  or  country,  which  are 
not  exempt  by  reason  of  the  conditions  set  forth  in  section  4400 
of  the  Revised  Statutes,  as  amended,  are  subject  to  said  regula- 
tions. 

Department  of  Justice, 

August  25^  1915. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  June  18,  1915,  wherein,  in  connection  with  cer- 
tain acompanying  papers  submitted  by  the  Secretary  of 
Commerce,  you  ask  my  opinion  as  to  whether  foreign  cargo 
or  foreign  passenger  steam  vessels  leaving  ports  of  the 
United  States  are  subject  to  the  regulations  prescribed  by 
section  14  of  the  so-called  "  Seamen's  bill,"  approved 
March  4,  1915  (38  Stat.  1164,  1170). 

I  am  of  opinion  that  when  not  actually  carrying  pas- 
sengers neither  foreign  cargo  nor  foreign  passenger 
steam  vessels  are  subject  to  the  provisions  of  this  section. 
Only  foreign  private  steam  vessels  carrying  passengers 
from  any  port  of  the  United  States  to  any  other  place  or 
country  are  so  subject.  To  this  latter  rule,  however,  an 
exception  must  be  noted  in  favor  of  a  vessel  belonging  to 
a  country  whose  inspection  laws  at  the  time  of  the  voyage 
approximate  our  own  and  which  accords  to  our  vessels  like 
privileges  of  home  inspection:  Provided  such  vessel  is  (1) 
possessed  of  an  unexpired  inspection  certificate  properly 


442  Section  H  of  Seamen's  BiU. 

issued  under  and  evidencing  compliance  with  such  foreign 
laws,  or  (2)  where  its  certificate  so  issued  has  expired,  it 
has  properly  obtained  in  lieu  thereof  from  the  Secretary  of 
Commerce  a  special  permit  to  depart  from  a  port  of  the 
United  States  if  possesing  an  unexpired  certificate.  My 
reasons  for  this  conclusion  are  as  follows: 

This  section  14  of  the  seamen's  bill  is  an  additive  amend- 
ment to  section  4488  of  the  Revised  Statutes,  which  itself 
had  been  previously  amended  in  respects  not  material  here 
by  the  acts  of  March  2, 1889,  25  Stat.  1012;  April  11, 1892, 
27  Stat.  16;  and  March  3,  1905,  33  Stat.  1024.  Section 
4488  was  originally  enacted  as  section  52  of  the  act  of 
February  28,  1871,  entitled  "An  act  to  provide  for  the 
better  security  of  life  on  board  of  vessels  propelled  in  whole 
or  in  part  by  steam,"  etc.  (16  Stat.  440.)  Section  41  of 
the  last-named  act,  which  became  section  4400  of  the  Re- 
vised Statutes,  defined  the  vessels  subject  to  the  operation 
of  the  act,  and,  of  course,  to  the  operation  of  its  section  52, 
now  section  4488,  Revised  Statutes.  This  section  41  was 
amended  by  the  acts  of  August  7, 1882,  22  Stat.  346 ;  March 
1,  1895,  28  Stat.  699;  February  15,  1902,  32  Stat.  34;  and 
March  17,  1906,  34  Stat.  68,  the  last  amendment  being  a 
complete  redraft.  Since  section  14  is  expressly  an  amend- 
ment of  preexisting  law  which  is  to  be  found  in  these  sec- 
tions 4400  and  4488  of  the  Revised  Statutes,  I  quote  those 
portions  of  the  same  which  are  material  as  they  stood  prior 
to  March  4, 1915. 

"  Sec.  4400.  All  steam  vessels  navigating  any  waters  of 
the  United  States  which  are  common  highways  of  com- 
merce or  open  to  general  or  competitive  navigation,  ex- 
cepting public  vessels  of  the  United  States,  vessels  of  other 
countries,  and  boats  propelled  in  whole  or  in  part  by 
steam  for  navigating  canals,  shall  be  subject  to  the  pro- 
visions of  this  title.     (Original  section  41.) 

^^  And  all  foreign  private  steam  vessels  carrying  passen- 
gers from  any  port  of  the  United  States  to  any  other  place 
or  country  shall  be  subject  to  the  provisions  of  secticms 
*  *  *  forty-four  hundred  and  eighty-eight  *  *  ♦ 
of  this  title,  and  shall  be  liable  to  visitation  and  inspection 
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by  the  proper  officer,  in  any  of  the  ports  of  the  United 
States,  respecting  any  of  the  provisions  of  the  sections 
aforesaid  (amendment  of  August  7,  1882) :  Provided^ 
however^  That  wh^n  su^h  foreign  passenger  steamers  be- 
long to  countries  having  inspection  laws  approximating 
those  of  the  United  States,  and  having  unexpired  certifi- 
cates of  inspection  issued  by  the  proper  authorities  in  the 
respective  countries  to  which  they  belong,  they  shall  be 
subject  to  no  other  inspection  than  necessary  to  satisfy 
the  local  inspectors  that  the  condition  of  the  vessel,  her 
boilers,  and  life-saving  equipments  are  as  stated  in  the 
current  certificate  of  inspection;  but  no  such  certificate  of 
inspection  shall  be  accepted  as  evidence  of  lawful  inspec- 
tion except  when  presented  by  steam  vessels  of  other  coun- 
tries which  have  by  their  laws  accorded  to  the  steam  ves- 
sels of  the  United  States  visiting  such  countries  the  same 
privilege  accorded  herein  to  the  steam  vessels  of  such 
countries  visiting  the  United  States;  etc.  *  *  *. 
(Amendment  of  February  15,  1902.) 

"It  is  further  provided  that  the  Secretary  of  Commerce 
and  Labor  may,  in  his  discretion,  permit  any  foreign  pas- 
senger steamer  coming  within  the  provisions  of  this  act 
whose  foreign  certificate  of  inspection  shall  have  expired 
at  sea  since  last  leaving  the  country  to  which  said  vessel 
belongs,  or  while  said  vessel  shall  have  been  in  a  port  of 
the  United  States,  to  sail  upon  her  regular  route  without 
undergoing  any  further  inspection  than  would  have  been 
required  had  said  foreign  certificate  of  inspection  been  in 
force:  Provided,  however,  That  such  discretion  shall  be 
exercised  only  with  respect  to  vessels  operated  upon  regu- 
larly established  lines,  and  in  cases  where  such  foreign 
passenger  steamer  will  be  regularly  inspected  by  the 
authorities  of  her  home  government  before  her  next  return 
to  a  port  of  the  United  States.  (Amendment  of  March 
17,  1906.) 

"  Sec.  4488.  Every  steamer  navigating  the  ocean,  or  any 
lake,  bay,  or  sound  of  the  United  States,  shall  be  provided 
with  such  numbers  of  lifeboats,  floats,  rafts,  life  preservers 
(line-carrying   projectiles,  and  the   means  of  propelling 
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them)  and  drags,  as  will  best  secure  the  safety  of  all  per- 
sons on  board  such  vessel  in  case  of  disaster;  and  every 
seagoing  vessel  carrying  passengers^  and  every  such  vessel 
navigating  any  of  the  northern  or  northwestern  lakes, 
shall  have  the  lifeboats  required  by  law,  provided  with 
suitable  boat-disengaging  apparatus,  so  arranged  as  to  al- 
low such  boats  to  be  safely  launched  while  such  vessels 
are  under  speed  or  otherwise,  and  so  as  to  allow  such 
disengaging  apparatus  to  be  operated  by  one  person, 
disengaging  both  ends  of  the  boat  simultaneously  from 
the  tackles  by  which  it  may  be  lowered  to  the  water. 
And  the  board  of  supervising  inspectors  shall  fix  and  de- 
termine, by  their  rules  and  regulations,  the  character  of 
lifeboats,  floats,  rafts,  life  preservers  (line-carrying  pro- 
jectiles, and  the  means  of  propelling  them)  and  drags  that 
shall  be  used  on  such  vessels  and  also  the  character  and 
capacity  of  the  pmnps  or  other  appliances  for  freeing  the 
steamer  from  water  in  case  of  heavy  leakage,  the  capacity 
of  such  pumps  or  appliances  being  suited  to  the  naviga- 
tion in  which  the  steamer  is  employed.  {Original  section 
4i88  as  amended  in  1889^  shown  in  parentheses,)  Every 
vessel  svhject  to  the  provisions  of  this  titU  shall,  while  in 
operation,  carry  one  life  preserver  for  each  and  every  per- 
son allowed  to  be  carried  on  said  vessel  by  the  certificate 
of  inspection,  including  each  member  of  the  crew :  Pro- 
vided^ however^  That  upon  such  vessels  and  under  such 
conditions  as  are  specified  in  section  forty-four  hundred 
and  eighty-two  floats  may  be  substituted  for  life  preserv- 
ers   *    *    *    etc."    {Amendment  of  March  5, 1905.) 

It  will  thus  be  observed  that  while  section  4488  is  di- 
rected in  terms  to  "  every  steamer  navigating  the  ocean,  or 
any  lake,  bay,  or  sound  of  the  United  States,"  and  to 
"  every  seagoing  vessel  carrying  passengers,"  section  4400, 
which  precedes  it,  restricts  its  application  to  "foreign 
private  steam  vessels  carrying  passengers  from  any  port  of 
the  United  States  to  any  other  place  or  country,"  provided 
they  be  not  exempt  by  reason  of  the  conditions  set  forth  in 
that  section. 

So  the  law  stood  at  the  time  of  the  passage  of  the  sea- 
men's bill.    We  are  therefore  confronted  solely  with  the 
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question  whether  it  was  the  intention  of  that  enactment  to 
enlarge  the  class  of  foreign  vessels  to  which  the  inspection 
laws  should  apply. 

The  clause  which  we  are  now  considering  reads  as  fol- 
lows: 

"Sec.  14.  That  section  forty-four  hundred  and  eighty- 
eight  of  the  Revised  Statutes  is  hereby  amended  hy  adding 
thereto  the  following:  "The  powers  bestowed  by  this  sec- 
tion upon  the  Board  of  Supervising  Inspectors  in  respect 
of  lifeboats,  floats,  rafts,  life  preservers,  and  other  life- 
saving  appliances  and  equipment,  and  the  further  require- 
ments herein  as  to  davits,  embarkation  of  passengers  in 
lifeboats  and  rafts,  and  the  manning  of  lifeboats  and  rafts, 
and  the  musters  and  drills  of  the  crews,  on  steamers  navi- 
gating the  ocean,  or  any  lake,  bay,  or  sound  of  the  United 
States,  on  and  after  July  first,  nineteen  hundred  and  fif- 
teen, shall  be  subject  to  the  provisions,  limitations,  and 
minimum  requirements  of  the  regulations  herein  set  forth, 
and  all  such  vessels  shall  thereafter  be  required  to  comply 
in  all  respects  therewith:  Provided^  That  foreign  vessels 
leaving  ports  of  the  United  States  shall  comply  with  the 
rules  herein  prescribed  as  to  life-saving  appliances,  their 
equipment,  and  the  manning  of  the  same.^^ 

For  its  interpretation  we  are  entitled  to  resort  not  oijly 
to  the  preexisting  law  of  which  it  was  made  a  part,  but 
also  to  its  legislative  history.  {United  States  v.  Bowen, 
100  U.  S.  608,  613;  Myer  v.  Car  Co.,  102  U.  S.  1,  11; 
Deffeback  v.  Hawhe,  115  U.  S.  392,  402;  United  States  v. 
Burr,  159  U.  S.  78,  85,  86.) 

The  London  convention  on  "Safety  of  life  at  sea," 
agreed  to  on  January  20,  1914  (but  never  ratified  by  the 
United  States),  declared  a  purpose  to  secure  "safety  of 
life  at  sea"  (Art  I,  ch.  2),  and  made  "merchant  vessels 
*  *  *  mechanically  propelled,  which  carry  more  than 
12  passengers  and  which  proceed  from  a  port"  domes- 
tic to  a  port  foreign,  or  conversely,  subject  to  its  provisions 
(Art.  II,  ch.  2) ;  and  obligated  the  nation  to  which  the 
ship  belonged  to  accomplish  the  necessary  legislation  to 
make  the  convention  effective.     (Art.    Ill,   ch.   2;   Art. 
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XXXIV,  ch.  5;  Arts.  LVII,  LXI,  LXV,  ch.  7;  and  note 
found  opposite  sec.  65  in  S.  Doc.  No.  476,  63d  Cong., 
2d  sess.,  ordered  printed  May  1,  1914.) 

At  the  date  last  mentioned  the  La  FoUette  bill  (S.  136) 
was  pending  in  Congress.  On  June  29,  1914,  the  House 
Committee  on  Merchant  Marine  and  Fisheries  (Rept.  852, 
63d  Cong.,  2d  sess.)  recommended  an  amendment  to  Sen* 
ate  bill  No.  136,  striking  out  all  after  the  enacting  clause 
and  inserting  in  lieu  thereof  the  so-called  Alexander  bill 
(H.  B.  4616).  This  substitute,  with  certain  modifications 
(all  of  minor  importance  save  the  proviso  here  involved), 
was  passed  as  the  so-called  "Seamen's  bill.'*  Section  14 
first  appeared  in  this  substitute.  That  part  of  it  which 
precedes  the  proviso  remained  unchanged  until  passage. 
The  proviso  now  in  question  was  added  thereto  by  a  later 
conference  amendment. 

This  section  14  deals  entirely  with  life-saving  appliances 
and  methods.  As  to  appliances,  it  relates  chiefly  to  life- 
boats, of  which  the  report  (No.  852)  said: 

"The  lifeboat  provisions  in  the  committee  substitute, 
as  applied  to  ocean-going  vessels  of  the  United  States  are 
substantially  those  contained  in  the  Convention  on  Safety 
of  Life  at  Sea,  adopted  at  London  January  20, 1914.  They 
aro  applied  in  a  modified  form  to  United  States  vessels  in 
ocean  voyages  on  routes  not  more  than  20  nautical  miles  off- 
shore, and  on  the  Great  Lakes  to  meet  the  conditions  in 
those  services." 

Of  the  amendatory  proviso, 

"  That  foreign  vessels  leaving  ports  of  the  United  States 
shall  comply  with  the  rules  herein  prescribed  as  to  life- 
saving  appliances,  their  equipment,  and  the  manning  of 
the  same," 
the  conference  report  said : 

"While  section  4488  of  the  Revised  Statutes,  which  is 
amended  by  section  14,  seems  to  apply  to  foreign  vessels, 
as  well  as  to  vessels  of  the  United  States,  the  proviso  was 
inserted  by  the  conferees  to  make  it  clear  that  it  shall  so 
apply ; " 
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and  the  chairman,  when  the  report  was  under  consideration, 
said: 

"  It  was  considered  necessary ;  but  at  the  same  time  per- 
haps it  was  not  necessary,  because  I  believe  under  the  law 
that  would  be  so,  anyway.  We  wanted,  however,  to  make 
it  clear.  I  think  under  the  statute  that  would  be  true." 
(Vol.  52,  pt.  V,  Cong.  Kec,  63d  Cong.,  3d  sess.,  pp.  4640, 
4733,  4736.) 

I  think  it  clear  that  the  foreign  vessels  so  mentioned 
in  this  proviso  are  such  foreign  vessels,  and  no  other,  as 
were  already  subject  to  the  preexisting  law.  There  are  a 
number  of  reasons  which  lead  irresistibly  to  this  conclusion. 

When  we  read  the  proviso  with  the  remainder  of  section 
14  we  are  not  embarrassed  by  the  canon  of  construction 
that  additional  meaning  must  be  given,  if  possible,  to  ad- 
ditional language,  because  the  conference  committee  (the 
author  of  the  proviso)  expressly  declared  that  it  was  not 
meant  to  enlarge  the  class  of  foreign  vessels  which  were  to 
be  subject  to  the  new  regulations  prescribed  by  section  14, 
but  only  to  make  it  clear  that  such  foreign  vessels  as  were 
already  subject  to  the  operation  of  section  4488  should  re- 
main subject  to  the  new  regulations.  We  thus  have  from 
a  high  source  a  declaration  of  the  legislative  intent. 

Again,  it  must  be  remembered  that  this  section  14  is  not 
original  or  independent  legislation,  but  purports  to  be  a 
mere  amendment  of  a  preexisting  section,  itself  always  re- 
stricted to  a  limited  class  of  vessels.  In  order  that  the  pro- 
viso may  be  given  a  broader  scope  than  the  section 
amended,  the  legislative  purpose  to  that  effect  must  be 
clearly  manifest.  Thus  it  is  said  in  Sutherland  on  Statu- 
tory Construction,  second  edition,  1904  (p.  444) : 

"  *  The  effect  of  an  amendment  of  a  section  of  the  law  is 
not  to  sever  it  from  its  relation  to  other  sections  of  the 
law,  but  to  give  it  operation  in  its  new  form  as  if  it  had 
been  so  drawn  originally,  treating  the  whole  act  as  a  har- 
monious entirety,  with  its  several  sections  and  parts  mu- 
tually acting  upon  each  other.'  Where  a  proviso  is  added 
to  a  section  by  amendment  it  will  be  strictly  construed 
and  will  be  applied  only  to  that  section,  unless  a  contrary 
intent  is  clear." 
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If  we  read  the  words  "foreign  vessels"  in  the  proviso 
as  meaning  "all  foreign  vessels,"  this  would  include  for- 
eign men-of-war  and  foreign  sailing  vessels,  although  do- 
mestic vessels  of  both  classes  are  wholly  exempt  from  the 
operation  of  the  statute.  As  to  war  vessels,  such  a  con- 
struction would  of  course  invite  serious  questions  of  con- 
stitutional and  international  law ;  and  it  would  enlarge  the 
class  of  vessels  subject  to  the  operation  of  section  4488, 
contrary  to  the  declared  intention  of  the  conference  com- 
mittee. 

This  limitation  of  a  phrase  by  its  context  is  a  familiar 
mle  in  statutory  construction.  Repeated  instances  occur  in 
this  seamen's  bill  itself  of  the  use  of  the  general  words  "  a 
vessel,"  '•  any  vessel,"  "  no  vessel,"  or  "  the  vessel "  (sees.  6. 
9, 13,  and  19),  where,  probably  as  to  all,  and  necessarily  as 
to  some  (sees.  9  and  19),  the  words  must  have  a  narrower 
meaning.  So  the  very  words  "  foreign  vessels,"  which  ap- 
pear in  section  18  of  the  act,  are  by  the  context  in  which 
they  there  appear  plainly  limited  to  "  foreign  vessels  sub- 
ject to  the  operation  of  this  act." 

I  conclude,  therefore,  that  the  words  "  foreign  vessels '" 
in  the  proviso  under  discussion  can  only  be  read  as  "  for- 
eign vessels  subject  to  the  operation  of  section  4488,  of 
which  this  proviso  is  amendatory."  This  reading  meets 
the  declared  purpose  of  the  conference  committee ;  accords 
with  the  principles  of  construction  applicable  to  such  an 
amendatory  proviso;  and  makes  the  amendment  harmon- 
ize with  the  large  underlying  purpose  (security  of  life) 
of  the  section  on  which  it  was  imposed,  and  also  of  the  act 
to  which  that  section  belongs. 

As  noted  at  the  outset,  certain  "foreign  private  steam 
vessels  carrying  passengers"  are  exempt  from  the  pro- 
visions of  the  act,  to  wit,  those  belonging  to  countries  hav- 
ing inspection  laws  approximating  those  of  the  United 
States  and  possessing  either  unexpired  certificates  of  in- 
spection, or  in  lieu  thereof  sailing  permits  issued  by  the 
Secretary  of  Commerce.  The  scope  of  this  exception  de- 
pends, of  course,  on  the  meaning  to  be  given  to  the  word 
"  approximate." 
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What  inspection  laws  do  and  what  do  not  "approxi- 
mate" those  of  the  United  States  is  necessarily  a  mixed 
question  of  law  and  fact.  As  such,  it  must  primarily  be 
determined  for  their  own  guidance  by  the  proper  officers 
of  that  Department  of  the  Government  charged  with  the 
administration  of  these  navigation  laws.  If  their  determi- 
nation should  be  controverted  by  the  vessel  owners,  the 
issue  is  one  for  judicial  determination  like  any  other  dis- 
puted fact.  Speaking  generally,  the  term  "approxima- 
tion "  is  not  synonymous  with  identity,  but  indicates  mere- 
ly substantial  and  material  accord.  Trivial  and  unsubstan- 
tial differences  should  be  disregarded,  as  also  requirements 
in  the  foreign  laws  additional  to  and  beyond  our  own. 
The  phrase  also  contemplates  "  approximation  "  not  at  the 
date  when  it  was  added  to  the  law,  to  wit,  1902,  but  ap- 
proximation from  time  to  time  as  the  inspections  and  voy- 
ages occur. 

Questions  as  to  the  proper  issuance  of  foreign  certifi- 
cates of  inspection;  as  to  whether  such  foreign  countries 
accord  to  the  steam  vessels  of  the  United  States  visiting 
those  countries  the  same  privileges  as  are  offered  in  the 
amendment  of  1902  to  steam  vessels  of  those  countries  vis- 
iting the  United  States ;  as  to  whether  vessels  claiming  the 
privilege  of  the  Secretary  of  Commerce  under  the  amend- 
ment of  1906  are  those  operating  upon  regularly  estab- 
lished lines;  and  as  to  whether  such  vessels  will  be  regu- 
larly inspected  by  the  authorities  of  their  home  govern- 
ment before  they  next  return  to  a  port  of  the  United 
States — all  these  are  of  a  similar  nature  and  should  be 
similarly  resolved. 
Respectfully, 

T.  W.  GREGORY, 

To  the  President. 
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RELIQUIDATION  OF  ENTRIES. 

The  Secretary  of  the  Treasury  has  authority  under  section  25  of 
the  Tariff  Act  of  August  27,  1894  (28  Stat.  552),  to  direct  reliqui- 
dation of  certain  entries  covering  imported  merchandise,  upon  the 
basis  of  the  rate  of  exchange  In  this  country  for  the  foreign  cur- 
rency specified  in  the  invoice  when  the  value  of  such  currency 
at  the  prevailing  rate  is  at  least  10  per  cent  less  than  the  pro- 
claimed value. 

Department  of  Justice, 

Septemiber  7, 1915. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  June  10, 1915,  in  which  you  request  my  opinion  on 
the  following  question : 

You  state  that  the  attorneys  for  certain  importers  have 
requested  you  to  reliquidate  under  section  25  of  the  Tariff 
Act  of  August  27,  1894,  certain  entries  of  goods  made  at 
New  York  in  November  and  December,  1914,  and  January 
and  February,  1915.  These  entries  cover  merchandise  im- 
ported from  Austria-Hungary  on  invoices  certified  at  va- 
rious dates  running  from  October  24,  1914,  to  January  25, 
1915,  the  invoice  value  being  expressed  in  Austrian  crowns. 
The  reliquidation  is  requested  upon  the  basis  of  the  rate  of 
exchange  for  such  currency  quoted  in  New  York  on  the 
dates  when  the  invoices  were  certified.  You  state  that 
the  collector  of  customs  at  New  York  has  reported  that 
at  the  respective  times  of  entry  the  currency  of  these  in- 
voices was  converted  into  money  of  the  United  States  and 
the  entries  were  liquidated  upon  the  basis  of  $0,203  for 
the  Austrian  crown,  being  the  value  proclaimed  by  the  Sec- 
retary of  the  Treasury  in  T.  D.  34799  and  T.  D.  35028,  for 
the  quarters  beginning  October  1,  1914,  and  January  1, 
1D16,  respectively. 

It  appears  that  evidence  has  been  produced  for  the  pur- 
pose  of  satisfying  you  that  the  actual  exchange  value  in 
New  York  of  the  Austrian  crown  on  the  respective  dates 
of  the  certified  invoices  was  at  least  10  per  cent  less  than 
the  proclaimed  value. 

You  request  my  opinion  whether  you  are  authorized  to 
direct  a  reliquidation  of  the  entries  under  consideration 
upon  the  basis  of  the  rates  of  exchange  in  this  country  on 
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the  foreign  currency  specified  in  the  invoice,  when  the 
value  of  such  currency  at  the  prevailing  rate  of  exchange 
is  at  least  10  per  cent  less  than  the  proclaimed  value. 

The  policy  of  Congress  and  our  system  of  taxation  as  to 
ad  valorem  duties  as  shown  in  the  various  customs  acts  is 
to  assess  duties  on  imports  at  their  actual  cost,  or  market 
value,  and  for  this  purpose  invoices  in  the  currency  of  the 
country  of  export  are  required.  The  foreign  market  value 
or  cost  so  stated  in  terms  of  the  foreign  currency  must 
ultimately  be  expressed  in  terms  of  money  of  account  of 
the  United  States ;  and,  from  the  beginning.  Congress  has 
given  consideration  to  the  standard  or  rate  at  which  the 
conversion  should  be  made  from  one  currency  into  the 
other.  The  value  in  United  States  currency  of  the  total 
amount  of  foreign  money  representing  the  foreign  mar- 
ket value  of  the  goods  imported  is  the  value  upon  which 
the  importer  must  pay  the  duty  when  the  entries  of  the 
goods  are  liquidated  in  the  United  States. 

As  was  said  in  United  States  v.  Whitridge  (1905),  197 
U.  S.  135,  p.  142 : 

a  «  *  *  ^^  gtart  with  the  consideration  that  to  an  o^ 
valorem  tax  it  must  be  an  object  to  ascertain  the  true  value 
of  the  thing  taxed  at  the  time  as  of  which  it  is  taxed,  and 
that  the  invoice  price  is  referred  to  only  to  that  end.  The 
history  of  the  statutes  shows  a  series  of  continually  closer 
approximations  to  it    *     *    *." 

"  From  the  origin  of  the  Government  down  to  the  pas- 
sage of  section  25  of  the  Tariff  Act  of  August  27,  1894  (28 
Stat.  552),  the  value  of  foreign  standard  coins,  for  the 
purpose  of  liquidating  duties,  was  based  upon  their  in- 
trinsic or  pure  metal  value,  as  expressed  in  the  money  of 
account  of  the  United  States.  The  method  adopted  pre- 
vious to  1873  was  by  special  enactment  fixing  the  value  as 
to  certain  specified  coins,  and  by  Treasury  regulations  as  to 
nonenumerated  coins  to  ascertain  *  as  near  as  may  be '  the 
intrinsic  value  *  *  *."  United  States  v.  J,  Allston  New- 
hall  <&  Co.,  1899  (91  Fed.  525,  528).  See  also  act  of  July 
31,  1789  (1  Stat.  29) ;  act  of  August  4,  1790  (1  Stat.  145. 
167) ;  act  of  March  2, 1799  (1  Stat.  627,  673) ;  act  of  March 
3, 1801  (2  Stat  121) ;  act  of  June  28,  1834  (4  Stat.  700) ; 
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act  of  July  27,  1842  (5  Stat.  496) ;  act  of  March  3,  1843 
(5  SUt.  625) ;  act  of  May  22, 1846  (9  Stat.  14). 

By  the  act  of  March  3,  1873  (17  Stat.  602),  now  R.  S. 
3564,  instead  of  separate  enactments  for  each  coin,  there 
was  substituted  a  general  law  that  "the  value  of  foreign 
coin  as  expressed  in  the  money  of  account  of  the  United 
States  shall  be  that  of  the  pure  metal  of  such  coin  of 
standard  value  *  *  ♦  estimated  annually  by  the  Di- 
rector of  the  Mint,  and  be  proclaimed  on  the  first  day  of 
January  by  the  Secretary  of  the  Treasury."  This  act  was 
amended  October  21, 1890  (26  Stat.  624),  by  requiring  the 
estimate  by  the  Director  of  the  Mint  and  the  proclamation 
by  the  Secretary  to  be  made  quarterly  instead  of  annually. 
Under  this  act  the  value  as  estimated  and  proclaimed  has 
the  force  of  a  statute.  Collector  v.  Richards^  23  Wall.  246 ; 
Cramer  v.  Arthur^  102  U.  S.  612;  Hodden  v.  Merritt^  115 
U.  S.  26 ;  Umted  States  v.  Klingervberg ,  153  U.  S.  93. 

It  was  later  recognized,  however,  by  Congress  that  the 
value  of  the  money  or  currency  of  a  foreign  country  might, 
in  fact,  differ  from  the  value  of  the  pure  metallic  contents 
of  such  money;  that,  in  fact,  certain  coins  in  current  use 
in  foreign  countries  were  token  coins,  having  an  arbitrary 
value,  as  a  fractional  currency,  circulating  at  a  certain 
fixed  rate  as  compared  with  the  standard  coin  of  the  coun- 
try. It  was  also  recognized  that  the  value  of  the  foreign 
currency  or  money  might  be  affected  by  general  commer- 
cial, financial,  or  business  conditions,  and  might  at  times 
vary  from  the  value  of  the  pure  metallic  contents.  Ac- 
cordingly, the  Tariff  Act  of  August  27, 1894  (c.  349,  sec  25, 
28  Stat.  509,  552),  provided  as  follows: 

^^That  the  value  of  foreign  coin  as  expressed  in  the 
money  of  account  of  the  United  States  shall  be  that  of  the 
pure  metal  of  such  coin  of  standard  value;  and  the  values 
of  the  standard  coins  in  circulation  of  the  various  nations 
of  the  world  shall  be  estimated  quarterly  by  the  Director 
of  the  Mint,  and  be  proclaimed  by  the  Secretary  of  the 
Treasury  immediately  after  the  passage  of  this  act  and 
thereafter  nuarterly  on  the  first  day  of  January,  April, 
July,  and  October  in  each  year.  And  the  values  so  pro- 
claimed shall  be  followed  in  estimating  the  value  of  all 
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foreign  merchandise  exported  to  the  United  States  during 
the  quarter  for  which  the  value  is  proclaimed,  and  the 
date  of  the  consular  certification  of  any  invoice  shall,  for 
the  purposes  of  this  section,  be  considered  the  date  of  ex- 
portation: Provided^  That  the  Secretary  of  the  Treasury 
may  order  the  reliquidation  of  any  entry  at  a  different 
value,  whenever  satisfactory  evidence  shall  be  produced  to 
him  showing  that  the  value  in  United  States  currency  of 
the  foreign  money  specified  in  the  invoice  was,  at  the  date 
of  certification,  at  least  ten  per  centum  more  or  less  than 
the  value  proclaimed  during  the  quarter  in  which  the  con- 
sular certification  occurred." 

This  section,  down  to  the  proviso,  was  substantially  a 
reenactment  of  the  previous  law.  In  construing  this  pro- 
viso, the  Supreme  Court,  in  United  States  v.  WhUridge 
(1905),  197  U.  S.  135,  held  that  when  the  Secretary  of 
the  Treasury  had  satisfactory  evidence  that  the  value  of 
the  Indian  rupee  was  at  least  10  per  cent  more  than  the 
value  proclaimed,  '^he  is  authorized  to  order  a  reliquida- 
tion  in  order  to  make  the  value  in  United  States  currency 
correspond  with  the  actual  value  of  the  goods  " ;  and  it  was 
held  that  the  words  in  the  proviso,  "value  in  United 
States  currency  of  the  foreign  money  specified  in  the  in- 
voice," on  the  basis  of  which  the  Secretary  might  reliqui- 
date,  meant  its  value  either  as  a  fraction  of  the  English 
pound  or  its  exchange  market  value,  and  not  value  of  the 
pure  metallic  contents  of  the  foreign  money.  While  the 
court  strictly  confined  its  decision  to  the  facts  of  the  case 
before  it,  saying  (p.  144) : 

"  But,  as  in  this  case,  the  exchange  value  and  the  value 
as  a  fraction  of  a  pound  were  the  same,  it  does  not  matter 
to  our  decision  whether  we  say  that  in  such  circumstances 
the  action  of  the  Secretary  was  conclusive  or  say  that  it 
was  right,"  it  is  clear  that  it  recognized  the  authority  of 
the  Secretary  to  accept  the  exchange  value  of  the  rupee 
as  his  basis  of  reliquidation,  on  such  evidence  as  he  found 
satisfactory.  In  that  case  the  reliquidation  was  made  on 
the  basis  of  the  value  of  the  rupee  as  stated  in  the  consular 
certificate ;  that  is,  the  exchange  value  of  the  rupee  at  the 
date  of  the  invoice  (which  by  the  statute  was  made  the 
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date  of  exportation)  and  at  the  place  where  the  invoice  was 
certified. 

Foreign  money  has  a  commercial  market  value  which  is 
ordinarily  denoted  by  the  term  "  exchange  value,"  changes 
in  which  may  be  effected  by  international  monetary  condi- 
tions, interest  rates,  and  the  balance  between  the  credits 
and  debits  resulting  from  the  commercial  transactions  of 
one  country  with  another.  Ordinarily,  also,  this  exchange 
value  of  foreign  money  varies  within  certain  definite  limits, 
inasmuch  as  the  premium  on  exchange  will  not  usually 
reach  a  higher  point  than  the  cost  of  shipping  bullion,  in- 
cluding insurance  thereon  and  other  charges  to  settle  the 
debt  in  the  importing  country.  Conditions  may  arise, 
however,  when  the  fluctuations  in  the  rate  of  the  exchange 
may  be  much  higher  than  ordinary,  and  when  the  value  of 
the  foreign  money  may  vary  even  as  much  as  10  per  cent 
from  the  standard  or  proclaimed  value. 

In  my  opinion,  it  was  the  intent  of  Congress,  if  such 
conditions  arise,  to  enable  the  Secretary  of  the  Treasury, 
through  the  proviso  in  the  act  of  1894,  to  reliquidate  en- 
tries of  merchandise  upon  satisfactory  evidence  produced 
to  him  of  the  market  value  in  United  States  currency  of 
the  foreign  money  specified  in  the  invoice  at  the  place  and 
date  of  invoice.  It  is  entirely  discretionary  with  the  Sec- 
retary of  the  Treasury  to  determine  what  he  shall  accept 
as  "  satisfactory  evidence."  He  is  authorized,  if  he  sees  fit, 
although  not  compelled,  to  accept  the  exchange  value  in 
New  York  of  a  foreign  coin  as  evidence  of  its  value  in 
United  States  currency  at  the  place  and  date  of  invoice. 
Examination  of  precedents  in  the  Treasury  Department 
discloses  that  the  Secretary  of  the  Treasury  has  ordered 
reliquidations  under  the  act  of  1894  on  the  following  evi- 
dence : 

1897— Indian  rupee  (T.  D.  18110) :  "  As  the  evidence  of 
actual  value  contained  in  the  certification  of  the  United 
States  consular  officer  on  the  invoices  submitted;" 

1900— Persian  kran  (T.  D.  22084):  "Examination  of 
the  papers  and  other  evidence  at  hand ;" 

1900— Ecuadorian  Sucre  (T.  D.  21990):  **  Official 
sources;" 
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1901 — Azorean  milreis  (T.  D.  22747) :  "  From  an  inves- 
tigation of  the  matter  and  from  certain  advices  received 
from  the  United  States  consul  at  St  Michael;" 

1905— Indian  rupee  (T.  D.  26570— G.  A,  6093) :  Follow- 
ing  United  States  v.  Whitridge; 

1910— Persian  kran  (T.  D.  31079)  :  "  Satisfactory  evi- 
dence." 

The  result  thus  reached  seems  to  me  to  be  not  only  in 
accord  with  the  intent  of  Congress,  but  also  equitable.  The 
importer  ought  to  pay  for  his  goods  and  to  pay  his  taxes 
upon  these  goods  upon  the  same  basis  of  monetary  value. 
At  the  same  time,  in  the  administration  and  collection  of 
customs  taxes,  it  is  impracticable  for  collectors  of  customs 
to  regard  the  ordinary  fluctuations  in  exchange.  Congress 
has  recognized,  however,  that  if  the  market  value  of  for- 
eign money  reaches  a  point  when  such  money  is  worth  10 
per  cent  more  or  less  than  the  proclaimed  pure  metal  value 
of  the  coin,  relief  should  be  given.  This  relief  accrues  to 
the  benefit  of  importers  when  the  foreign  money  becomes 
worth  less,  and  to  the  benefit  of  the  Government  when  it 
becomes  worth  more,  than  the  10  per  cent  limit  fixed  in 
the  statute. 

I  desire  to  point  out  that  certain  of  the  entries  contained 
in  the  letters  which  you  have  transmitted  to  me  from  the 
attorneys  of  importers  do  not  seem  yet  to  have  been  liqui- 
dated by  the  collector  of  customs.  With  reference  to  these 
entries,  of  course,  no  question  can  arise  as  to  your  present 
authority  to  reliquidate ;  inasmuch  as  it  seems  to  have  been 
held  by  the  courts  that  whatever  the  authority  of  the  Sec- 
retary of  the  Treasury  may  be,  the  collector  of  customs 
must  liquidate  all  entries  at  the  proclaimed  value  of  the 
foreign  coins,  before  the  Secretary  can  take  into  cogni- 
zance the  10  per  cent  clause  of  the  act  of  1894,  in  order  to 
authorize  a  reliquidation.  See  United  States  v.  Beehe^ 
C.  C.  A.,  1st  Cir.,  1901,  106  Fed.  75  (certiorari  refused, 
180  U.  S.  640) ;  see  also  (1905)  T.  D.  26571,  G.  A.  6094. 

While,  therefore,  I  answer  your  question  by  stating 
that,  in  my  opinion,  you  have  authority  under  the  statute 
to  direct  the  reliquidation  of  the  entries  under  considera- 
tion, upon  the  basis  of  the  rate  of  exchange  in  this  country 
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for  the  foreign  currency  specified  in  the  invoice,  when 
the  value  of  such  currency  at  the  prevailing  rate  is  at  least 
10  per  cent  less  than  the  proclaimed  value,  I  do  not  mean 
to  intimate  that  I  consider  that,  upon  the  facte  stated  by 
you,  you  necessarily  must  proceed  imder  the  act  of  August 
27, 1894. 

Respectfully, 

JOHN  W.  DAVIS, 
Actmg  Attorney  Oetieral. 
To  THE  Secretary  or  the  Trbascry, 


FEDERAL  RESERVE  NOTES— PENALTY  ENVELOPES. 

The  Federal  Reserve  Act  of  December  23,  1913  (88  Stat  267)  pro> 
hibits  sending  Federal  re^rve  notes  through  the  mails  under  pen- 
alty envelopes  or  labels  by  the  members  of  the  Federal  Reserve 
Board. 

Department  of  Justice, 

October  5,  1915. 

Sir:  I  have  the  honor  to  acknovrledge  your  letter  of 
August  24,  1915,  wherein  you  request  my  opinion  as  to 
vrhether  Federal  reserve  notes  can  be  sent  through  the 
mails  under  penalty  envelopes  or  labels  by  the  members  of 
the  Federal  Reserve  Board. 

The  solution  of  the  question  depends  alone  upon  the  cor- 
rect interpretation  of  the  act  of  December  23,  1913  (38 
Stat.  267),  commonly  referred  to  as  the  Federal  Reserve 
Act,  the  material  portion  whereof  reads: 

"When  such  (Federal  reserve)  notes  have  been  pre- 
pared, they  shall  be  deposited  in  the  Treasury,  or  in  the 
subtreasury  or  mint  of  the  United  States  nearest  the  place 
of  business  of  each  Federal  reserve  bank  and  shall  be  held 
for  the  use  of  such  bank  subject  to  the  order  of  the  Comp- 
troller of  the  Currency  for  their  delivery,  as  provided  by 
this  act.  ♦  *  *^  and  the  expenses  necessarily  incurred 
5n  executing  the  laws  relating  to  the  procuring  of  such 
notes,  and  all  other  expenses  incidental  to  their  issue  and 
retirement,  shall  be  paid  by  the  Federal  reserve  banks,  and 
the  Federal  Reserve  Board  shall  include  in  its  estimate  of 
expenses  levied  against  the  Federal  reserve  banks  a  suffi- 
cient amount  to  cover  the  expenses  herein  provided  for/* 
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This  language  plainly  imposes  upon  the  Federal  reserve 
banks  all  expenses  involved  in  the  procurement,  issuance 
and  retirement  of  P'ederal  reserve  notes.  As  the  shipment 
of  these  notes  to  the  subtreasury,  etc.,  and  ultimately  to 
the  bank  applying  for  them,  is  necessarily  a  step  precedent 
to  their  issuance,  it  follows  that  the  expense  of  such  ship- 
ment is  one  ''incidental  to  their  (the  notes)  issue,"  and 
under  the  terms  of  the  act  must  be  borne  by  the  banks. 

Numerous  other  provisions  of  the  act,  not  necessary  to 
be  here  set  forth  in  detail,  manifest  the  purpose  of  Con- 
gress to  impose  upon  the  banks  all  expenses  connected  with 
its  administration. 

Having  reached  the  conclusion  that  the  Federal  Reserve 
Act  imposes  the  expense  of  shipment  upon  the  reserve 
banks,  I  deem  it  unnecessary  to  pass  upon  the  additional 
reason  assigned  by  your  solicitor,  viz :  that  these  notes  do 
not  relate  ''exclusively  to  the  business  of  the  United 
States,"  and,  therefore,  regardless  of  the  Federal  Reserve 
Act,  could  not  enjoy  the  benefit  of  the  free  carriage  provi- 
sion of  the  act  of  March  3, 1877  (19  Stat.  319,  335). 
Respectfully, 

T.  W-  GREGORY. 

To  the  Postmaster  General. 


REVOCATION  OF  ORDER  OF  DISMISSAL  OF  MIDSHIPMAN. 

The  President  Is  unauthorized  to  reopen  the  case  of  a  midshipman 
who  has  been  dismissed  from  the  Naval  Academy  with  a  view 
to  revoking  the  order  of  dismissal  and  reinstating  him. 

Department  of  Justice, 

October  15,  1915. 
Sir  :  I  have  the  honor  to  acknowledge  your  letter  of  the 
2d  instant,  wherein  you  request  my  opinion  whether  the 
President  may  reopen  the  case  of  a  midshipman  who  has 
been  dismissed  from  the  Naval  Academy,  and  if  the  evi- 
dence so  warrants,  thereafter  revoke  the  order  of  dismissal, 
and  reinstate  him.  The  question,  so  far  as  it  requires  ad- 
ministrative action  by  you,  arises  in  the  case  of  former 
Midshipman  C.  C.  Gill,  who,  for  certain  misconduct,  was 
recommended  for  dismissal  by  the  Superintendent  of  the 
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Naval  Academy,  which  recommendation  was  approved  by 
the  President,  and  notification  of  dismissal  communicated 
to  Mr.  Gill  by  you.  It  further  appears  that  the  Congress- 
man for  the  district  from  which  Mr.  Gill  was  appointed 
was  notified  by  you,  pursuant  to  the  act  of  June  29,  1900 
(34  Stat.  578),  of  the  vacancy  created  by  the  dismissal. 

The  precise  question  submitted  by  you  was  answered  in 
the  negative  in  an  opinion  rendered  to  your  predecessor 
on  April  2, 1906  (25  Op.  579,  581),  in  the  case  of  John  Paul 
Bean.  The  following  excerpt  from  that  opinion  sets  forth 
the  applicable  rule : 

"  The  authorities  are  overwhelming  to  the  effect  that  an 
oflScer  who  has  resigned  or  been  dismissed  can  not  be  re- 
stored to  the  service  except  by  reappointment.  There  are 
certain  exceptions  founded  in  legal  disability  where  a  resig- 
nation has  not  actually  or  conclusively  taken  effect,  but 
they  do  not  touch  the  present  case,  which  is  one  of  dismissal 
for  cause  and  not  resignation,  wherein  there  was  no  dis- 
ability and  nothing  inconclusive.  (MiTum/ick  v.  United 
States^  97  U.  S.  426 ;  12  Opin.  555,  citing  and  distinguish- 
ing 6  Opin.  456;  10  Opin.  229;  United  States  v.  Corson, 
114  U.  S.  619;  4  Opin.  274;  id.  306;  cf.  unpublished  opinion 
of  January  13,  1876,  holding  that  a  pardon  by  the  Presi- 
dent could  not  operate  to  reinstate  a  dismissed  cadet ;  opin- 
ion recalled  for  reasons  stated  in  15  Opin.  80.) 

"  In  accordance  with  this  line  of  authorities,  it  was  held 
by  Attorney  General  Miller  in  the  opinion  which  I  first 
cited  (19  Opin.  351)  that  the  resignation  of  a  '  naval  cadet ' 
could  not  be  recalled  except  by  reappointment.  On  the 
same  grounds  I  am  constrained  to  hold  that  the  power  of 
the  Secretary  of  the  Navy  to  appoint  and  dismiss  a  mid- 
shipman does  not  embrace  the  authority  to  reinstate,  and 
the  opinion  of  Attorney  General  Miller  is  therefore  affirmed 
and  extended  to  the  case  of  dismissal  for  misconduct." 

No  subsequent  legislation  or  decision  requires  a  depar- 
ture from  that  opinion,  and  as  it,  in  my  judgment,  cor- 
rectly states  the  law,  I  have  the  honor  to  advise  that  the 
case  of  Mr.  Gill  may  not  be  reopened  with  a  view  to  his 
reinstatement. 
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There  is  nothing  contrary  to  the  conclusion  here  reached, 
in  the  unpublished  manuscript  opinion  of  former  Attorney 
General  Jenks,  rendered  to  the  President  August  14,  1888, 
to  which  you  direct  my  attention.  In  the  cases  then  under 
consideration,  dismissal  had  not  been  consummated,  and 
this  fact  was  specifically  made  one  of  the  grounds  for  the 
conclusion  reached.  The  opinion,  when  correctly  analyzed, 
is  not  out  of  harmony  with  the  views  herein  expressed. 
Respectfully, 

T.  W.  GREGORY. 

To  the  Secretary  of  the  Navy. 


SAINT  MARYS  RIVER, 

The  authority  granted  to  the  Secretary  of  War  by  section  7  of  the 
act  of  March  4,  1915  (38  Stat.  1053),  to  define  and  establish 
anchorage  areas  In  waters  generally,  does  not  divest  the  Secretary 
of  Commerce  of  the  specific  authority  granted  him  by  the  act  of 
April  26,  1906  (34  Stat.  136).  to  regulate  the  movement  and 
anchorage  of  vessels  in  the  St.  Marys  River. 

Department  of  Justice, 

Octoher  16,  1915. 

Sir:  I  have  the  honor  to  acknowledge  your  letter  of 
August  26, 1915,  wherein  you  ask  my  opinion  as  to  whether 
section  7  of  the  act  of  March  4,  1915,  known  as  the  River 
and  Harbor  Act  (38  Stat.  1053),  transferred  to  the  Secre- 
tary of  War  certain  powers  w^hich  had  theretofore  been 
vested  in  your  Department  by  the  provisions  of  the  St. 
Marys  Eiver  act  of  April  26,  1906  (34  Stat.  136),  which 
latter  act  reads  as  follows : 

"  That  the  Secretary  of  Commerce  and  Labor  be,  and  he 
hereby  is,  authorized  and  directed  to  adopt  and  prescribe 
suitable  rules  and  regulations  governing  the  movements 
and  anchorage  of  vessels  and  rafts  in  Saint  Marys  River 
from  Point  Iroquois,  on  Lake  Superior,  to  Point  Detour, 
on  Lake  Huron,  and  for  the  purpose  of  enforcing  the  ob- 
servance of  such  regulations  the  Secretary  of  the  Treasury 
is  hereby  authorized  to  detail  one  or  more  revenue  cutters 
for  duty  upon  the  request  of  the  Secretary  of  Commerce 
and  Labor  on  said  river. 


460  Saint  Marys  River. 

"  Sec.  2.  That  section  three  of  the  act  of  March  sixth, 
eighteen  hundred  and  ninety-six,  aforesaid,  be,  and  hereby 
is,  amended  to  read  as  follows : 

"  Sec.  3.  That  in  the  event  of  the  violation  of  any  such 
regulations  or  rules  of  the  Secretary  of  Commerce  and 
Labor  by  the  owners,  master,  or  person  in  charge  of  such 
vessel,  such  owners,  masters,  or  person  in  charge  shall  be 
liable  to  a  penalty  not  exceeding  two  hundred  dollars: 
Provided^  That  the  Secretary  of  Commerce  and  Labor  may 
remit  said  fine  on  such  terms  as  he  may  prescribe:  Pro- 
vided dho.  That  nothing  in  this  act  shall  be  construed  to 
amend  or  repeal  the  act  entitled  '  An  act  to  regulate  navi- 
gation on  the  Great  Lakes  and  their  connecting  and  tribu- 
tary waters  as  far  east  as  Montreal,'  approved  February 
eight,  eighteen  hundred  and  ninety-five." 

Section  7  of  the  act  of  March  4,  1915,  reads  as  follows : 

"Sec.  7.  That  the  Secretary  of  War  is  hereby  author- 
ized, empowered  and  directed  to  define  and  establish  an- 
charage  grounds  for  vessels  in  all  harbors,  rivers,  bays^ 
and  other  navigable  waters  of  the  United  States  whenever 
it  is  manifest  to  the  said  Secretary  that  the  maritime  or 
commercial  interests  of  the  United  States  require  such 
anchorage  grounds  for  safe  navigation  and  the  establish- 
ment of  such  anchorage  grounds  shall  have  been  recom- 
mended by  the  Chief  of  Engineers,  and  to  adopt  suitable 
rules  and  regulations  in  relation  thereto;  and  such  rules 
and  regulations  shall  be  enforced  by  the  Kevenue-Cutter 
Service  under  the  direction  of  the  Secretary  of  the  Treas- 
ury :  Provided^  That  at  ports  or  places  where  there  is  no 
revenue  cutter  available  such  rules  and  regulations  may 
be  enforced  by  the  Chief  of  Engineers  under  the  direction 
of  the  Secretary  of  War.  In  the  event  of  the  violation 
of  any  such  rules  and  regulations  by  the  owner,  master, 
or  person  in  charge  of  any  vessel,  such  owner,  master,  or 
person  in  charge  of  such  vessel  shall  be  liable  to  a  penalty 
of  $100.00;  and  the  said  vessel  may  be  holden  for  the 
payment  of  such  penalty,  and  may  be  seized  and  proceeded 
against  summarily  by  libel  for  the  recovery  of  the  same  in 
any  United  States  district  court  for  the  district  within 
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which  such  vessel  may  be,  and  in  the  name  of  the  officer 
designated  by  the  Secretary  of  War." 

These  two  acts  should  be  read  so  as  not  to  conflict,  if 
such  a  reading  will  not  produce  unreasonable  results.  In 
my  opinion,  each  act  confers  an  independent  nonconflicting 
power.  The  former  was  intended  to  and  did  relate  to  the 
fnovem^nt  and  anchorage  of  vessels  in  the  Saint  Marys 
River,  while  the  latter  involved  the  establishment  and  defi- 
nition of  anchorage  areas  in  waters  generally  ;•  but  had  no 
purpose  to  divest  the  Secretary  of  Commerce  of  the  specific 
authority  granted  him  by  the  former,  to  regulate  the  m^ove- 
ment  and  anchorage  of  vessels  in  that  one  river. 

Whether  the  St.  Marys  River  act  lodged  an  implied 
authority  in  the  Secretary  of  Commerce  to  establish  and 
define  anchorage  grounds  in  that  river,  or  whether  such 
power  has  been  exercised  by  him,  is  of  no  present  im- 
portance, since  it  must  be  apparent  that  section  7,  supra, 
operated  to  withdraw  any  such  possible  authority  from 
the  Secretary  of  Commerce,  and  to  bestow  it  exclusively 
on  the  Secretary  of  War. 

In  my  opinion,  the  respective  jurisdictions  of  the  two 
departments  under  these  acts  can  be  worked  out  through 
the  exercise  by  each  department  of  its  own  particular 
powers,  having  due  regard  to  the  nonconflicting  jurisdic- 
tion of  the  other. 

Until  this  shall  have  been  attempted,  there  can  be  no  real 
conflict.  If  after  such  an  attempt  it  appears  impossible 
to  achieve  nonconflicting  regulations,  I  shall  be  glad  to 
express  my  opinion  as  to  whether  specific  conflicting  regu- 
lations constitute  an  exercise  of  the  one  power  or  of  the 
other. 

Respectfully, 

T.  W.  GREGORY. 

To  the  Secretary  of  Commergb. 
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BILIBID    PRISON    AT    MANILA. 

The  Philippine  Islands  are  a  Territory  within  the  meaning  of  sec- 
tion 5546  of  the  Revised  Statutes,  as  amended,  and  as  there  is  no 
suitable  prison  at  Shanghai,  China,  for  the  confinement  of  con- 
victs sentenced  to  imprisonment  for  long  terms,  the  Billbid  Prison 
at  Manila  will  therefore  be  designated  as  the  place  of  confinement 
for  United  States  prisoners  who  have  been  or  may  be  in  future 
convicted  and  sentenced  by  the  United  States  court  for  China, 
at  Shanghai,  to  terms  of  imprisonment  exceeding  three  years. 

Department  of  Justice, 

October  28^  1915. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  September  28,  1915,  requesting  a  reconsideration 
of  the  question  involved  in  an  opinion  rendered  by  the 
Attorney  General  December  29,  1902  (24  Op.  549),  where 
it  was  held  that  the  Philippine  Islands  are  not  a  Territory 
within  the  meaning  of  section  5546  of  the  Eevised  Statutes, 
and  that  the  Attorney  General  might  not  designate  a  peni- 
tentiary there  for  the  confinement  of  persons  convicted  of 
crime  in  United  States  courts. 

The  material  portion  of  section  5546,  as  amended  March 
3, 1901  (31  Stat.  1451),  is  as  follows: 

"  All  persons  who  have  been,  or  who  may  hereafter  be, 
convicted  of  crime  by  any  court  of  the  United  States,  in- 
cluding consular  courts,  whose  punishment  is  imprison- 
ment in  a  District  or  Territory  or  country  where,  at  the 
time  of  conviction  or  at  any  time  during  the  term  of  im- 
prisonment, there  may  be  no  penitentiary  or  jail  suitable 
for  the  confinement  of  convicts,  or  available  therefor,  shall 
be  confined  during  the  term  for  which  they  have  been  or 
may  be  sentenced,  or  during  the  residue  of  said  term,  in  some 
suitable  jail  or  penitentiary  in  a  convenient  State  or  Terri- 
tory, to  be  designated  by  the  Attorney  General.     ♦     ♦     ♦  " 

It  appears  that  the  particular  case  which  has  given  rise 
to  your  request  is  as  follows : 

Certain  persons,  who  had  been  convicted  of  crime  in  tho 
United  States  court  for  China,  at  Shanghai,  and  sentenced 
to  imprisonment,  were  committed  to  the  prison  for  Amer- 
ican convicts  at  Shanghai.  On  March  12,  1915,  the  judge 
of  said  court  wrote  to  this  department,  stating  that  the 
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prison  at  Shanghai  was  unsuitable  for  long- term  prison- 
ers, being  small,  excessively  hot  in  summer,  and  cofd  in 
winter,  and  requested  that  the  Bilibid  Prison  at  Manila, 
in  the  Philippine  Islands,  be  designated  as  the  place  of 
confinement  for  the  prisoners  then  incarcerated  at  Shang- 
hai, and  persons  who  might  thereafter  be  convicted  of 
crime  in  the  United  States  court  for  China  and  sentenced 
to  imprisonment.  Accordingly  such  designation  was  made, 
and  the  prisoners  at  Shanghai  were  transferred  to  the 
Bilibid  Prison  at  Manila,  where  they  now  are.  On  July 
16, 1915,  however,  the  Attorney  General  revoked  the  desig- 
nation of  the  Bilibid  Prison.  Reconsideration  of  this  ac- 
tion and  the  grounds  on  which  it  was  based  is  now  asked. 

It  appears  that  since  the  year  1902,  when  Attorney  Gen- 
eral Knox  rendered  the  opinion  above  referred  to  (24  Op. 
549),  the  legal  and  political  status  of  the  territorial  pos- 
sessions of  the  United  States  has  been  the  subject  of  sev- 
eral decisions  by  the  Supreme  Court.  These  decisions,  the 
benefit  of  which  Attorney  General  Knox  did  not  have,  in 
making  his  construction  of  Revised  Statutes,  section  5540, 
lead  me  to  differ  from  the  construction  so  placed  by  him. 

In  Kopel  V.  Bingham  (1909)  (211  U.  S.  468,  476^),  Porto 
Rico,  "although  not  a  Territory  incorporated  into  the 
United  States,"  has  been  held  to  be  "  a  completely  organ- 
ized Territory  "  within  the  meaning  of  section  5278  of  the 
Revised  Statutes,  providing  for  the  surrender  of  fugitive 
criminals  by  the  executive  autHority  "of  any  State  or 
Territory  "  to  which  such  criminal  might  have  fled. 

In  American  Railroad  CoTnpany  of  Porto  Rico  v.  Did- 
rick9en  (1913)  (227  U.  S.  145),  it  has  been  held  that  the 
Federal  Safety  Appliance  Act  of  March  2,  1903  (32  Stat. 
943),  which  by  its  terms  applied  to  "common  carriers  by 
railroad  in  the  Territories  and  the  District  of  Columbia,"* 
w^as  in  force  in  Porto  Rico,  the  organization  of  which  was 
said  to  be  (p.  148)  "in  most  essentials  that  of  those  poli- 
tical entities  known  as  Territories.  It  has  a  territorial 
legislature  and  a  territorial  system  of  courts." 

As  in  the  case  of  other  Territories  of  the  United  States, 
it  has  been  held  that  the  island  Territories  of  Hawaii  and 
Porto  Rico  can  not  be  sued  without  their  consent.     {Ka- 
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wananakoa  v.  PolyUank  (1907)  (205  U.  S.  349,  353); 
Porto  Rico  V.  Rosaly  (1918)  (227  U.  S.  270).) 

As  to  the  Philippines,  Chief  Justice  White,  states  in 
Rassmiisaen  v.  United  States  (1905)  (197  U.  S.  516,  520, 
621),  that  it  was  decided  in  Dorr  v.  United  States  (1904) 
(195  U.  S.  138)  that: 

"  *  *  *  whilst  by  the  treaty  with  Spain  the  Philippine 

Islands  had  come  under  the  sovereignty  of  the  United 

States,  and  were  subject  to  its  control  as  a  dependency  or 

possession,  those  islands  had  not  been  incorporated  into 

the  United  States  as  a  part  thereof. 

♦  *  *  «  * 

"  We  are  brought  then  to  determine  whether  Alaska  has 
been  incorporated  into  the  United  States  as  a  part  thereof, 
or  is  simply  held,  as  the  Philippine  Islands  are  held,  under 
the  sovereignty  of  the  United  States  as  a  possession  or  de- 
pendency." 

While,  like  Porto  Rico,  the  Philippine  Islands  are  not 
incorporated  in  the  United  States,  they  clearly  are  terri- 
tory of  the  United  States,  and,  to  the  extent  that  Congress 
has  assumed  to  legislate  for  them,  they  have  been  granted 
a  form  of  Territorial  government,  and  to  this  extent  are  a 
Territory.  Though  their  form  of  government  is  not  identi- 
cal with  that  of  Porto  Eico,  the  reasoning  of  the  opinions 
in  the  cases  supra  holding  that,  for  certain  purposes,  Porto 
Rico  is  to  be  deemed  a  Territory,  as  that  word  is  used  in 
various  Federal  statutes,  is  equally  applicable  to  the  Phil- 
ippine Islands.  Revised  Statutes,  section  5546,  draws  no 
distinction  between  an  "organized"  or  "unorganized," 
"  incorporated  "  or  "  imincorporated,"  Territory.  Consid- 
ering the  purpose  for  wjiich  it  was  enacted,  and  the  con- 
venience of  administration  of  the  prison  laws  which  it 
was  intended  to  promote,  I  see  no  reason  why  the  term 
"  Territory  "  should  not  be  given  a  broad  construction  in 
order  to  effectuate  the  evident  ends  of  the  statute. 

That  the  Philippines,  if  a  Territory  within  the  meaning 
of  the  statute,  are  convenient,  is  unquestionable;  for  they 
are  nearer  to  China  than  any  other  place,  subject  to  the 
jurisdiction  of  the  United  States,  to  which  these  prisoners 
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might  be  sent.  It  is  equally  clear,  from  the  facts  stated  by 
the  judge,  that  the  prison  at  Shanghai  is  not  "  suitable  " 
for  the  confinement  of  convicts  sentenced  to  imprisonment 
for  long  terms. 

The  Bilibid  Prison  at  Manila  will,  therefore,  be  redesig- 
nated as  the  place  of  confinement  for  United  States  prison- 
ers who  have  been  or  may  be  in  future  convicted  and  sen- 
tenced by  the  United  States  court  for  China,  at  Shanghai, 
to  terms  of  imprisonment  exceeding  three  months. 
Eespectfully, 

T.  W.  GREGORY. 

To  the  Secretary  of  War. 


GETTYSBURG  NATIONAL  PARK— ARRESTS. 

Employees  of  the  Gettysburg  National  Park  are  authorized,  under 
the  act  of  February  6,  1906  (33  Stat  700),  to  make  arrests  for 
the  vlolatlOD  of  the  laws  and  regulations  relating  to  said  park. 

Department  of  Justice, 

October  29.  1915. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
two  letters  of  October  1  and  14,  1915,  respectively,  wherein 
you  request  my  opinion  as  to  whether  employees  of  the 
Gettysburg  National  Park  are  authorized  to  make  arrests 
under  the  act  of  February  6,  1905  (33  Stat.  700),  reading: 

"All  persons  employed  in  the  forest  reserve  and  national 
park  service  of  the  United  States  shall  have  authority  to 
make  arrests  for  the  violation  of  the  laws  and  regulations 
relating  to  the  forest  reserves  and  national  parks,"  etc. 

No  reason  appears  as  to  why  the  above  language  should 
not  include  employees  of  this  particular  park.  It  is  in 
charge  of  the  Secretary  of  War,  who,  in  behalf  of  the 
United  States,  hires  the  service  of  these  employees.  (Act 
of  Feb.  11,  1895;  28  Stat.  651.)  The  language ,  carries 
its  own  plain  meaning.  It  needs  no  interpretation.  Black 
on  Interpretation  of  Laws  (p.  35) ;  United  States  v. 
Goldenhurg  (168  U.  S.  103).  The  phrase  "all  persons 
employed  "  may  not  be  read  as  less  than  all. 
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In  United  States  v.  Portale  (235  U.  S.  27),  it  is  said: 

"  We  see  no  sufficient  reason  for  the  limitation  thus  read 
into  the  generality  and  literal  meaning  of  the  words  of  the 
act.  *  *  *  The  requirement  is  that '  every  person '  har- 
boring a  woman  as  above,  shall  file  the  statement"  (p.  30). 

Were  the  language  doubtful  so  as  to  require  interpreta- 
tion, the  legislative  history  of  the  act  would  set  the  matter 
at  rest. 

Attorney  General  Griggs  on  June  13,  1899,  advised  the 
Secretary  of  the  Interior  that  legislation  was  needed  to 
confer  a  power  to  arrest  upon  forest  rangers  and  super- 
visors. (22  Op.  512,  514.)  H.  R.  No.  7296  was  introduced 
to  remedy  this  omission  both  as  to  forest  reserves  and  as  to 
national  parks.  The  Committee  on  Public  Lands,  in  re- 
porting this  bill,  which  was  later  enacted  as  the  present 
law,  said: 

"  In  accordance  with  this  opinion  of  the  Attorney  Gen- 
eral this  bill  makes  provisions  for  such  arrests  in  cases  of 
parties  found  violating  the  laws  or  regulations  governing 
forest  reserves.  The  provisions  of  the  bill  have  for  likf 
reasons  been  made  to  apply  equally  to  national  parks,'^'^ 
(Vol.  7,  H.  Rept.  No,  2345,  58th  Cong,,  2d  sess.) 

Moreover,  the  Gettysburg  National  Park  is  a  military 
park,  and  so  subject  to  the  operation  of  the  act  of  March 
8,  1897  (29  Stat.  621),  This  act,  after  providing  for  the 
punishment  of  persons  hunting,  trapping,  injuring  monu- 
ments, vegetable  growths,  etc.,  within  military  national 
parks,  authorizes — 

"  the  superintendent  or  any  guardian  of  such  park  ♦  *  * 
to  arrest  forthwith  any  person  engaged  or  who  may  have 
been  engaged  in  committing  any  misdemeanor  named  in 
this  act." 

It  is  my  opinion  that  the  employees  of  this  particular 
park  are  fully  authorized  to  make  arrests  of  the  kind  re- 
ferred to. 

Respectfully, 

T.  W.  GREGORY. 
To  the  Secretary  of  War. 
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MUNITIONS  OF  WAR— EMPTY  OARS  AND  COAL. 

Ordinary  empty  cars  belonging  to  Mexican  railways  are  not  *'  muni- 
tions of  war"  within  the  meaning  of  the  President's  proclama- 
tion of  October  19,  1915,  prohibiting  the  exportation  of  such 
munitions  Into  Mexico. 

Coal  and  coke  are  not  Included  in  the  term  "  munitions  of  war  "  as 
used  in  the  President's  proclamation  of  October  19,  1915. 

There  is  no  authority  of  law  (other  than  the  quarantine  act)  for- 
bidding the  importation  of  cattle  and  other  live  stock  from  Mexi- 
can territory  occupied  by  the  revolutionists,  the  proceeds  of  which 
would  be  used  to  continue  revolutionary  activities. 

Department  of  Justice, 

Noveniber  18,  1916. 

Sir  :  I  acknowledge  receipt  of  yours  of  the  4th  requesting 
an  opinion  with  reference  to  the  interpretation  to  be  put 
on  the  term  "  munitions  of  war  "  as  used  in  the  President's 
proclamation  of  October  19, 1915  (39  Stat.  1756) ,  prohibit- 
ing the  exportation  of  such  munitions  into  Mexico.  The 
request  involves  a  reconsideration  qf  several  former  expres- 
sions of  opinion  by  the  Attorney  General. 

Your  first  question  is — 

"  Can  empty  cars  belonging  to  the  National  Railway  of 
Mexico,  or  to  other  Mexican  railways,  brought  over  from 
Juarez,  be  detained  at  El  Paso  as  munitions  of  war? 
These  cars,  if  allowed  to  return  would  afford  convenient 
transportation  to  the  parties  in  rebellion  against  the  recog- 
nized de  facto  Government  of  Mexico." 

From  the  above  I  understand  that  these  cars  are  ordi- 
nary railroad  cars,  owned  by  private  corporations,  and  are 
not  being  claimed  or  used  by  armed  forces  operating 
against  the  de  facto  Government  of  Mexico,  but  that  they 
might  be  so  used  for  transportation  purposes  in  case  they 
were  allowed  to  return.  They  do  not  appear  to  be  of  a 
type  adapted  only  to  military  use;  or  to  have  been  col- 
lected in  such  a  way  as  to  indicate  that  they  were  intended 
for  military  purposes  alone,  or  for  military  purposes  at 
all;  or  to  be  destined  to  a  military  depot  or  organization  of 
the  parties  in  rebellion  against  the  recognized  de  facto 
Government  of  Mexico. 

I  am  of  the  opinion  that  these  cars  do  not  constitute 
munitions  of  war,  and  I,  therefore,  answer  your  first  ques- 
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tion  in  the  negative.  The  cases  of  United  States  v.  Barber 
(9  Cranch  243)  and  United  States  v.  Sheldon  (2  Wheat. 
119J  should  not  be  treated  as  expanding  the  meaning  of 
the  phrase  "  munitions  of  war."  In  both  of  these  cases  the 
statute  under  consideration  forbade  the  transportation  to 
Canada  of  "  naval  or  military  stores,  arms  or  munitions  of 
war,  or  any  articles  of  provision.^^  In  the  first  case  re- 
ferred to  the  court  certified  its  opinion  that  fat  cattle  were 
provisions  or  munitions  of  war  within  the  true  intent  and 
meaning  of  the  act.  In  the  second  case  the  court  expressed 
the  opinion  that  the  cattle  were  "  articles  of  provision  and 
munitions  of  war."  In  either  case  it  was  sufficient  to  find 
that  the  cattle  were  articles  of  provision.  Neither  deci- 
sion discusses  the  general  scope  of  the  phrase  "  munitions 
of  war  "  and  neither  can  be  fairly  treated  as  fixing  an  in- 
terpretation of  that  phrase. 

Your  second  question  is — 

"Can  coal  and  coke  destined  for  use  by  any  faction  in 
rebellion  against  the  de  facto  Government  of  Mexico,  or 
for  use  in  the  territory  of  the  rebellious  faction,  and  which 
could,  therefore,  be  easily  requisitioned  by  it,  be  classed  as 
munitions  of  war?  Such  coal  would  be  used  to  operate 
trains  in  the  military  movements  of  those  in  revolt  against 
the  de  facto  Government,  and  the  coke  would  be  used  to 
operate  American-owned  smelters  which  would  probably 
be  damaged  beyond  repair  because  of  the  inexperience  of 
the  revolutionary  operatives." 

The  original  joint  resolution  of  April  22,  1898  (30  Stat. 
739)  of  which  the  joint  resolution  of  March  14,  1912  (37 
Stat.  630),  was  an  amendment,  prohibited  the  export  "of 
coal  or  other  material  used  in  war  from  any  seaport  of  the 
United  States  " ;  and  in  the  debates  (see  55th  Cong.,  2d  sess., 
vol.  31,  p.  4146,  et  seq.)^  in  the  Senate,  the  phrase  "other 
material  used  in  war  "  was  apparently  deemed  to  be  synony- 
mous with  "munitions  of  war."  See  the  following  col- 
loquy in  the  Senate: 

"Mr.  Caffery.  I  inquire  of  the  Senator  from  Connecti- 
cut whether  it  could  not  specify  the  articles  the  exporta- 
tion of  which  shall  be  prohibited  ? 
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"Mr.  Hawubt.  It  would  be  very  difficult.  There  might 
have  been  something  more  of  description,  but  it  is  impos- 
sible to  go  into  the  minute  description  of  fulminates  and 
percussion  caps  and  primers  and  ramrods. 

"Mr.  Caffert.  Suppose  we  say,  *Coal  and  munitions 
of  war.' 

"Mr.  Jones  of  Arkansas.    It  does  practically  now. 

"Mr.  Caffeby.    Then  I  should  be  satisfied  with  it. 

"  Mr.  Chandler.  I  suppose  it  is  well  known  what  war 
material  is.  It  seems  to  me  that  discretion  may  be  safely 
left  to  the  President. 

"  Mr.  Caffery.  Does  the  joint  resolution  say  '  war  ma- 
terial'? 

"  Mr.  Chandler.    Materials  used  for  war. 

"  Mr.  Hawley.    For  war. 

"  Mr.  Caffert.    Then  I  have  nothing  more  to  say." 

When  the  joint  resolution  of  1912  was  under  consider- 
ation in  the  Senate  (see  Cong.  Eec,  62d  Cong.,  2d  sess., 
vol.  48,  pp.  3257-3258)  Mr.  Root  stated: 

"Mr.  Root.  This  joint  resolution  eliminates  coal.  It 
does  not  apply  to  anything  except  arms  and  munitions  of 
war. 

"Mr.  Shively.  It  really  narrows  the  joint  resolution 
that  is  the  existing  law. 

"  Mr.  Lodge.  The  existing  law  is  broader  than  the  joint 
resolution  under  consideration.  The  existing  law  covers 
coal  specifically. 

"Mr.  Chilton.    That  is  why  I  asked  the  question. 

"  Mr.  Root.  The  existing  law  is  narrowed  in  every  re- 
spect but  one;  and  that  is,  it  is  applied  not  only  to  ex- 
portations  from  seaports,  but  from  inland  places." 

From  the  above,  it  is  evident  that  coal  was  not  intended 
to  be  included,  and  I  therefore  answer  your  second  ques- 
tion in  the  negative. 

Your  third  question  is  whether — 
"  *  *  *  *  there  is  any  authority  of  law  that  could  be  in- 
voked to  prohibit '  the  importation  of  cattle  and  other  live 
stock  from  'territory  occupied  by  the  revolutionists,  the 
proceeds  of  which  would  be  used  to  continue  revolution- 
ary activities.'" 
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You  state  that  this  ruling  is  desired  to  cover  confiscate*! 
or  stolen  live  stock  or  stock  that  is  shipped  by,  or  in  the 
interest  of,  those  involved  in  the  continuance  of  revolu- 
tionary conditions  in  the  Republic  of  Mexico.  I  know  of 
no  present  authority  of  law  (other  than  the  quarantine 
act)  under  which  the  importation  of  this  live  stock  could 
be  forbidden.  The  real  owners  could,  of  course,  assert 
their  rights  to  it  in  the  courts  which  acquired  jurisdic- 
tion over  the  property. 
Respectfully, 

T.  W.  GREGORY. 

To  the  Secretary  of  State. 


GOVERNMENT-OWNED  SITE  AT  AQUEDUCT  BRIDGE. 

The  Government-owned  site  at  the  south  end  of  the  Aqueduct 
Bridge,  comprising  the  tract  above  high- water  mark  on  the  Vir- 
ginia bank  of  the  Potomac  River  purchased  under  the  act  of 
June  21,  1886  (24  Stat.  84),  is  under  the  administrative  control 
and  Jurisdiction  of  the  Secretary  of  War. 

The  Secretary  of  War  has  the  power  to  issue  a  revocable  license  to 
the  Washington,  Arlington  &  Falls  Church  Railroad  Co.,  permit- 
ting it  to  occupy  with  its  railroad  tracks  and  appurtenances  such 
portion  of  said  site  and  in  such  manner  as  he  may  deem  advisable 
for  the  time  being. 

m 

The  Secretary  of  War  also  has  the  power  to  Issue  a  revocable 
license  permitting  the  relocation  of  the  track  of  the  Great  Falls 
k,  Old  Dominion  Railroad  Co.  upon  the  site  in  question. 

Departbient  op  Justice, 

November  19^  1915, 

Sir:  With  a  view  to  determining  whether  revocable 
licenses  may  be  issued  for  the  relocation  of  the  railway 
tracks  of  the  Great  Falls  &  Old  Dominion  Railroad  Co. 
and  of  the  Washington,  Arlington  &  Falls  Church  Rail- 
road Co.  on  the  Government-owned  site  at  the  south  end 
of  the  Aqueduct  Bridge,  in  accordance  with  a  plan  recom- 
mended by  a  Board  of  Engineers,  you  have  asked  my 
opinion  upon  the  following  questions  concerning  your 
authority  in  the  premises: 
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"1.  Is  the  Government-owned  site  at  the  south  end  of 
the  Aqueduct  Bridge  under  the  administrative  control 
and  jurisdiction  of  the  Secretary  of  War? 

'^And  if  this  question  be  answered  in  the  affirmative, 
then  the  following: 

"2.  May  the  Secretary  of  War,  by  revocable  license  or 
in  other  like  manner,  authorize,  or  do  anything  tantamount 
to  authorizing,  the  Washington,  Arlington  and  Falls 
Church  Railroad  Company  to  occupy  indefinitely  said  site 
with  its  railroad  and  its  appurtenant  properties;  or  should 
said  company  be  remitted  for  its  right  of  occupancy  to 
Congress? 

"  3.  Has  the  Secretary  of  War  the  authority  to  change 
or  relocate,  by  way  of  selecting  another  place  for  its  tracks 
for  the  purpose  of  improving  transportation  facilities  at 
the  site  in  question,  the  right  of  way  now  occupied  by 
the  Great  Falls  and  Old  Dominion  Bailroad  Company  ? " 

As  the  answer  to  your  first  question  may  render  con- 
sideration of  the  others  unnecessary,  it  is  proposed  to  treat  . 
it  as  an  independent  subject.  The  facts  out  of  which  it 
arises  are  not  fully  stated  in  your  letter.  Some  of  them 
are  to  be  found,  passim^  in  the  opinion  of  the  Judge  Advo- 
cate General,  which  accompanies  it.  In  the  course  of  this 
opinion  reference  will  be  made  to  certain  other  facts  of 
which,  perhaps,  a  court  would  take  judicial  notice.  It  is 
to  be  noted,  especially,  that  the  tract  described  in  your 
letter  simply  as  the  Government-owned  site  is  assumed  to 
be  the  tract  of  upland,  comprising  5.2418  acres,  above 
high-water  mark  on  the  Virginia,  or  southern,  bank  of  the 
Potomac  River,  purchased  under  the  act  of  June  21,  1886, 
and  not  to  include  any  land  formed  by  reclamation  out 
of  the  former  bed  of  the  river  below  high-water  mark. 

The  site  in  question  was  formerly  the  property  of  the 
Alexandria  Canal  Co.  and  was  used  in  connection  with 
the  canal  which  crossed  the  Potomac  upon  the  stone  piers 
and  abutments  now  supporting  the  Aqueduct  Bridge.  In 
conformity  with  the  act  of  Congress  of  July  27,  1868, 
chapter  261  (16  Stat.  231),  that  company's  successor,  the 
Alexandria  Canal,  Railroad  &  Bridge  Co.,  erected  over 
the  former  aqueduct  a  wooden  bridge,  which,  from  high- 
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water  mark  on  the  Virginia  shore,  was  continued  by  an 
elevated  structure  some  600  feet  in  length  to  the  level 
ground  in  Virginia. 

In  a  suit  brought  in  the  Supreme  Court  of  the  District 
of  Columbia  to  enjoin  a  sale  for  nonpayment  of  taxes 
assessed  on  the  bridge  structure  as  a  whole,  it  was  held 
by  the  court  in  general  term  that  so  much  of  the  bridge 
as  extended  from  Georgetown  to  the  high-water  mark  oa 
the  Virginia  shore  was  in  the  District  of  Columbia,  but 
that  so  much  as  extended  from  the  high-water  mark  to 
the  level  ground  in  Virginia  was  not  within  the  District, 
and  the  assessment,  being  upon  the  whole,  was  accordingly 
void.  {Alexandria  Canal^  Railroad  <&  Bridge  Co.  v.  Dis- 
trict of  Columbia^  1  Mack.  (D.  C.)  217.) 

The  act  of  June  21,  1886  (24  Stat.  c.  463,  p.  84-85), 
authorized  the  Secretary  of  War  to  acquire  by  purchase — 

"  *  *  *  a  title  in  fee-simple,  free  from  all  liens  or 
claims  of  lessees  or  others,  to  the  bridge  known  as  the 
Aqueduct  Bridge,  including  the  piers  thereof,  across  the 
Potomac  Eiver,  and  the  approaches  thereto,  and  all  the 
rights  and  franchises  connected  with  said  bridge." 
and,  when  acquired,  to  repair  or  reconstruct  the  same. 
The  act  further  provided  that — 

"  *  *  ♦  one-half  of  the  expense  of  such  purchase  and 
reconstruction  or  repair  of  said  bridge  shall  be  charged 
to  and  paid  by  the  District  of  Columbia,  and  the  balance, 
one-half  of  the  sum  so  expended,  shall  be  paid  out  of  the 
Treasury  of  the  United  States." 

The  Secretary  of  War  accordingly  purchased  the  whole 
property,  including  the  piers,  approaches  and  franchises, 
taking  on  behalf  of  the  United  States  a  conveyance  in 
which  was  expressely  named  "  also  the  whole  of  the  land 
at  the  south  end  of  the  said  bridge  containing  5  acres, 
more  or  less."  Cession  of  jurisdiction  had  meanwhile 
been  made  by  Virginia  by  an  act  (Mar.  6,  1886,  Session 
Laws  1885-86,  p.  483),  which  purported  to  retain  in  the 
State  "concurrent  jurisdiction." 

In  pursuance  of  the  act,  the  Secretary  of  War  removed 
the  former  wooden  structure  and  erected  a  new  iron  bridge 
upon  the  existing  stone  piers  and  abutments.     It  was 
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opened  as  a  free  bridge  on  March  3,  1888,  control,  how- 
ever, remaining  with  the  Secretary  of  War.    " 

The  act  of  July  18, 1888  (25  Stat.  c.  676,  p.  314),  making 
appropriations  for  the  government  of  the  District  of 
Columbia,  contained  the  following  provision  (p.  319) : 

"  Care  of  bridges :  For  ordinary  care  of  bridges,  includ- 
ing keepers,  oil,  lamps,  and  matches,  two  thousand  five 
hundred  dollars;  for  construction  and  repairs  of  bridges, 
including  retaining  wall  on  M  Street  at  the  approach  to 
the  new  free  bridge  across  the  Potomac,  which  bridge  is 
hereby  placed  under  the  jurisdiction  of  the  Commissioners 
of  the  District  of  Columbia,  fourteen  thousand  five  hun- 
dred dollars;  in  all,  seventeen  thousand  dollars." 

From  that  time  the  Commissioners  have  had  the  control, 
care,  and  maintenance,  as  well  as  the  policing,  of  the 
bridge  structure,  but  they  do  not  seem  to  have  exercised 
any  powers  whatever  in  respect  of  the  tract  of  land  above 
high-water  mark  on  the  Virginia  shore,  in  which  are  lo- 
cated the  southern  approaches  to  the  bridge. 

On  the  contrary,  it  appears  from  the  opinion  of  the 
Judge  Advocate  General  that,  beginning  about  1895,  the 
Secretary  of  War  issued  a  series  of  revocable  licenses  under 
which  the  occupancy  of  designated  portions  of  the  site  by 
the  tracks  of  the  Washington,  Arlington  &  Falls  Church 
Railroad  Co.  began  and  still  continues. 

By  the  act  of  January  29,  1903  (32  Stat.  781),  provi- 
sion was  made  for  the  first  time  for  the  use  of  the  bridge 
itself  by  electric  street-railway  tracks.  Upon  compliance 
by  the  Great  Falls  &  Old  Dominion  Kailroad  Co.  with  cer- 
tain conditions  therein  stated,  the  Commissioners  were  au- 
thorized and  directed  to  alter  the  superstructure  at  the 
company's  cost  in  such  manner  that  a  single  electric  street- 
railway  track  might  be  placed  thereon.  Default  on  the 
part  of  the  company  named  operated  to  forfeit  the  rights, 
privileges,  and  franchises  conferred  by  the  act  and  to  vest 
theni,  upon  like  conditions,  in  the  Washington,  Arlington 
&  Falls  Church  Railroad  Co.  Upon  completion  of  the  al- 
terations in  the  bridge,  or  eArlier  if  the  Commissioners 
should  direct,  the  first-named  company  was  authorized 
^' under  such  regulations  and  upon  such  plans  as  may  be 
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approved  by  said  Commissioners,  to  lay  upon  said  bridge 
and  across  "  certain  specified  streets  in  the  city  the  single 
electric  railway  and  to  connect  therewith  "  its  tracks  to  be 
constructed  over  its  rigjit  of  way  in  Alexandria  County, 
Virginia."  Provision  was  also  made  for  the  use  of  the 
tracks  "  for  the  purpose  of  crossing  said  bridge  and  secur- 
ing connection  into  the  city  of  Washington"  by  one  or 
more  other  railway  companies  upon  satisfying  the  Com- 
missioners that  it  had  refunded  a  proportional  part  of  the 
cost  of  the  work  as  might  be  agreed  upon  between  the  com- 
panies as  equitable  compensation  for  the  privilege.  Upon 
failure  to  agree,  the  Supreme  Court  of  the  District  was  em- 
powered to  determine  the  amount.  The  company  using  the 
track  was  required  to  "  keep  the  bridge  floor  and  the  pave- 
ment between  the  rails"  and  for  a  given  distance  outside 
in  repair  to  the  satisfaction  of  the  Commissioners  who, 
upon  failure  so  to  do,  were  authorized  to  make  the  repairs 
and  collect  the  cost,  and  upon  defatilt  in  payment  "to 
prevent  the  operation  of  said  cars  by  the  exercise  of  their 
police  authority." 

Section  8  authorizes  the  Commissioners  to  permit  the 
cars  "  across  said  bridge  and  in  M  and  Thirty-sixth  Streets 
to  be  operated  by  the  underground  electric  system  or  by 
overhead  trolley,  as  they  may  deem  desirable."  Then  ap- 
pears the  following: 

"  Sec.  9.  That  the  operation  of  the  cars  upon  the  track 
herein  authorized  shall  be  under  the  direction  and  control 
of  the  Commissioners  of  the  District  of  Columbia,  who  are 
hereby  authorized  to  make  such  regulations  in  regard  to 
speed,  character,  and  weight  of  cars,  time  of  operation,  and 
fare  to  be  charged  as  they  may  deem  necessary  or  desirable ; 
and  any  company  violating  any  regulations  of  said  Com- 
missioners made  under  the  authority  of  this  section  shall 
be  subject  to  a  fine  of  not  less  than  twenty-five  dollars  for 
each  and  every  offense,  to  be  recovered  in  any  court  of  com- 
petent jurisdiction  at  the  suit  of  said  Commissioners,  and 
in  default  of  the  payment  of  such  fine  the  Commissioners 
are  hereby  authorized  to  exercise  their  police  authority  to 
prevent  the  operation  of  the  cars  of  the  company  so  de- 
faulting." 
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The  Great  Falls  &  Old  Dominion  Bailroad  Co.  accepted 
the  provisions  of  the  act  and  made  the  required  deposit. 
The  bridge  superstructure  was  changed  or  rebuilt  by  the 
Commissioners  and,  under  their  supervision  and  in  ac- 
cordance with  plans  approved  by  them,  the  company  laid 
across  the  bridge  and  on  M  Street  the  single  electric  track 
authorized  by  the  statute.  But  it  seems  that  the  location 
on  the  site  in  question  of  the  track  connecting  the  bridge 
track  with  the  company's  right  of  way  in  Alexandrm 
County  was  approved  by  the  Secretary  of  War..  (Mili- 
tary Eeservations,  Call,  1910,  p.  396.) 

1.  Is  the  site  under  the  administrative  control  and  juris- 
diction of  the  Secretary  of  War?  This  amounts  to  ask- 
ing whether  it  is  within  the  jurisdiction  of  the  Commis- 
sioners of  the  District  of  Columbia,  for  these  two  are  the 
only  competing  jurisdictions.  Nothing  else  is  suggested 
to  take  the  site  out  of  the  normal  control  of  the  Secretary 
of  War. 

This  suggestion  seems,  when  analyzed,  to  resolve  itself 
into  three  distinct  propositions : 

(a)  That  the  site  is  within  the  District  of  Columbia  in 

the  sense,  at  least,  that,  by  virtue  of  an  extension  of  their 

powers,  it  is  within  the  general  governmental  jurisdiction 

of  the  Commissioners  of  that  District. 

(&)  That  it  is  within  the  jurisdiction  of  the  Commis- 
sioners because  it  is  an  appurtenance  of  the  Aqueduct 

Bridge  which,  by  the  act  of  July  18,  1888  (25  Stat.  314), 

was  placed  under  their  jurisdiction. 

(<?)  That  it  is  within  the  jurisdiction  of  the  Commis- 
sioners because,  by  the  act  of  January  29,  1903  (32  Stat. 

781),  they  were  given  certain  powers  with  respect  to  the 
location  of  the  tracks  of  the  Great  Falls  &  Old  Dominion 
Railroad  Co.  across  the  Aqueduct  Bridge. 

{a)  Starting  with  the  settled  proposition  that,  prior  to 
the  purchase,  the  approaches  to  the  bridge  on  the  Vir- 
ginia side,  and  a  fortiori  the  soil  on  which  they  rested,  were 
within  the  State  of  Virginia  {Alex,  Canal  R,  c&  B,  Co.  v. 
District  of  Columbia^  supra)  ^  the  present  phase  of  the  in- 
quiry reduces  itself  to  this :  Did  the  purchase  of  this  land, 
in  connection  with  the  purchase  of  the  bridge,  by  the  Sec- 
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retary  of  War  on  behalf  of  the  United  States,  followed 
by  the  placing  of  the  bridge  under  the  "jurisdiction  of 
the  Commissioners  "  operate  to  extend  the  limits  of  the 
District  of  Columbia  over  land  formerly  part  of  Virginia 
and  thereby  subject  it  to  the  general  administrative  con- 
trol and  jurisdiction  of  the  Commissioners  of  the  District 
in  their  capacity  as  such?  Unless  such  be  the  case,  any 
power  the  Commissioners  may  have  in  the  premises  must 
be  an  express  statutory  power  conferred  upon  them  as  a 
special  agency  of  the  Federal  Government. 

It  is  believed  that  this  question  will  be  answered  by 
briefly  considering  what  the  District  really  is  and  what 
is  the  legal  status  of  its  Commissioners.  The  District 
which  has  been  named  "  Columbia  "  is  defined  in  the  Con- 
stitution. It  is  "such  district  (not  exceeding  ten  miles 
square)  as  may,  by  ce&sion  of  particular  States,  and  the 
acceptance  of  Congress,  become  the  seat  of  the  Govern- 
ment of  the  United  States."  Nothing  can  form  part  of 
the  District  which  does  not  answer  that  description.  The 
cession  having  been  made  and  accepted  and  the  boundaries 
of  the  District  fixed,  it  became  a  territory  with  defined 
limits.  It  is,  moreover,  a  distinct,  separate  political  com- 
munity, the  sovereignty  of  which  is,  absolutely  and  for 
all  purposes,  lodged  in  the  United  States.  {Met.  Rail- 
road Co.  v.  District  of  Columbia^  132  U.  S.  p.  1,  8-9; 
Geofroy  v.  Riggs,  133  U,  S.  258,  269).  Such  is  its  con- 
stitutional status  as  a  distinct  territory  with  defined 
boundaries,  subject  to  the  exclusive  legislation  of  Con- 
gress. 

Considered  from  the  viewpoint  of  administrative  or- 
ganization, it  is  also  a  municipal  corporation,  a  municipal 
body  politic.  (Act  of  June  20,  1874  (18  Stat.  116,  c.  337) ; 
act  of  June  11,  1878  (20  Stat.  102,  c.  180) ;  Met.  Railroad 
Co.  V.  District  of  Columbia,  132  U.  S.  1,  7.) 

The  administration  of  this  corporation  is  lodged  in  the 
Commissioners  who  are  administrative  officers  with  minis- 
terial powers  only.  {District  of  Columbia  v.  Bailey,  171 
U.  S.  161,  176.)  They  are  officers  of  a  definite  legal  per- 
son, the  municipal  corporation  of  the  District  of  Columbia, 
distinct  from  the  Government  of  the  United  States  and  not 
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w  department  thereof.  As  such,  their  powers  are  coex- 
tensive with  and  confined  by  the  limits  of  the  municipal 
corporation  which  they  administer.  {Coatee  v.  District 
of  Columbia,  42  App.  D.  C.  194,  198.) 

It  is  to  be  noted  that  exclusive  jurisdiction  over  the  ter- 
ritory constituting  the  seat  of  government  is  not  dependent 
in  any  wise  upon  ownership  by  the  United  States  of  any 
portion  of  the  land  within  such  territory. 

Now,  the  purchase  by  the  Secretary  of  War  of  land  in 
the  State  of  Viriginia  for  whatsoever  purpose,  whether 
for  a  dockyard,  an  arsenal,  or  an  approach  to  a  bridge  in 
the  District  of  Columbia,  obviously  does  not,  though  fol- 
lowed  by  a  cession  from  the  State,  constitute  a  cession  and 
acceptance  by  Congress  of  Territory  for  the  seat  of  gov- 
ernment. Land  owned  by  the  United  States  contiguous  to 
the  District  of  Columbia  and  bought  for  a  special  purpose 
does  not  thereby  become  a  part  of  the  District  of  Columbia 
any  more  than  land  purchased  for  a  similar  purpose  which 
is  not  contiguous  to  the  District  of  Columbia.  It  follows, 
therefore,  that  the  Commissioners  of  the  District  of  Colum- 
bia, by  virtue  of  their  office,  have  no  jurisdiction  over  the 
approaches  to  the  bridge  which  lie  outside  the  limits  of 
the  District  of  Columbia. 

(6)  Have  the  Commissioners  jurisdiction  of  the  site,  by 
virtue  of  the  provision  of  the  act  of  July  18, 1888  (25  Stat. 
314),  by  which  the  bridge  was  placed  under  their  juris- 
diction? 

This  provision  was  an  item  in  an  appropriation  bill  for 
the  expenses  of  the  government  for  the  District  of  Colum- 
bia. Under  the  caption  "Care  of  bridges,"  money  was 
appropriated  for  the  construction  and  repair  of  the  local 
bridges  "including  retaining  wall  on  M  Street  at  the 
approach  to  the  new  free  bridge  across  the  Potomac."  The 
interpolated  general  provision,  "which  bridge  is  hereby 
placed  under  the  jurisdiction  of  the  Commissioners,"  read 
with  its  context  in  the  light  of  the  nature  and  purposes  of 
the  act,  necessarily  relates  to  the  bridge  as  a  structure 
within  the  District  of  Columbia.  What  is  the  jurisdiction 
under  which  the  bridge  is  to  be  placed?     Clearly  the  juris- 
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diction  then  vested  in  and  exercised  by  the  Commissioners 
in  their  capacity  as  the  administrative  officers  of  the 
municipal  corporation  for  which  Congress  was  appropriat- 
ing. The  bridge  had  just  been  finished  and  opened  to  the 
public.  So  far,  it  had  been  under  the  control  of  the  Secre- 
tary of  War,  who  had  purchased  and  rebuilt  it.  As  a 
bridge  in  the  District,  Congress  was  now  subjecting  it  to 
the  jurisdiction  of  the  officers  of  that  District,  who  by  the 
organic  act  (June  11,  1878,  c.  180,  20  Stat.  102)  were 
charged  with  submitting  as  part  of  their  estimates  the 
cost  of  constructing,  repairing,  and  maintaining  "  all 
bridges  authorized  by  law  across  the  Potomac  River  within 
the  District  of  Columbia."  The  words  under  considera- 
tion indicate  no  intention  to  extend  the  limits  of  the  Dis- 
trict of  the  seat  of  government,  or  to  create  the  Commis- 
sioners of  the  District  a  special  agency  for  the  administra- 
tion of  land  outside  of  it. 

It  is  said  that  the  tract  of  land  embracing  the  Virginia 
approach  to  the  bridge  is  an  appurtenance  to  the  bridge 
and  "jurisdiction  over  the  bridge"  necessarily  carries 
jurisdiction  over  the  approach.  But  what  does  "juris- 
diction "  here  mean  ?  Not  custody  and  maintenance  only, 
but  government  and  police  as  well.  If  this  phrase  gives 
the  Commissioners  jurisdiction  over  this  site  for  one  pur- 
pose, it  gives  jurisdiction  for  all  purposes,  the  same  com- 
plete jurisdiction  they  exercise  over  land  within  the  limits 
of  the  District.  This  is  a  strong  thing  to  do  upon  the 
mere  notion  of  an  appurtenance.  While  the  land  across 
the  river  may  perhaps  be  said,  in  an  engineering  sense, 
to  be  an  appurtenance  to  the  bridge,  it  is  not  so  in  a 
juridical  sense. 

It  would  not  have  passed  by  a  conveyance  of  the  bridge 
Hmpliciter.  It  is  against  the  fundamental  conceptions  of 
the  common  law  that  land  should  be  appurtenant  to  land 
or  to  an  adjacent  structure.  {Harris  v.  EUiott^  10  Pet.  26, 
54;  Potomac  8.  Co.  v.  Upper  P.  S.  Co.,  109  U.  S.  672,  685.) 
And  the  same  principle  must  apply  in  a  question  of  juris- 
diction over  land  where  there  are  no  words  to  carry  the 
land,  as  such. 
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((?)  There  remains  to  consider  only  the  effect  of  the  act 
of  January  29, 1903.  Does  it  constitute  the  Commissioners 
a  special  agency  for  the  administration  and  control  of  this 
land  outside  of  the  limits  of  the  District  of  Columbia? 

It  Ynay  be  premised  that  Congress  may  impose  upon 
any  executive  officer  any  duty  it  may  think  proper,  con- 
sistent with  the  Constitution.  It  is  conceivable  that  the 
administration  of  this  land  outside  the  District  might  be 
committed  to  the  Commissioners  of  the  District  of  Colum- 
bia as  a  superadded  duty.  {McGraw  v.  District  of  Colum- 
bia^ 3  App.  D.  C.  405, 408.)    The  question  is,  has  it  done  so? 

The  provisions  of  the  act  of  January  29,  1903,  have 
already  been  summarized,  supra. 

It  is  quite  obvious  that  the  mind  of  Congress  is  alto- 
gether directed  upon  two  things  {a)  a  physical  structure 
which,  together  with  certain  streets  in  the  District  of 
Columbia,  is  to  be  adapted  to  a  new  transportation  use, 
and  (6)  the  municipal  powers  of  the  Commissioners  which 
are  to  be  called  into  play  to  accomplish  the  adaptation. 
The  Commissioners  are  not  only  to  approve  the  plans  for 
the  alteration  of  "the  superstructure"  so  as  to  admit  of 
a  single  electric  track  across  the  bridge,  to  make  regula- 
tions for  the  work,  and  to  determine  between  the  under- 
ground and  overhead  systems  "across  the  bridge  and  in 
M  and  36th  Streets,"  but  they  are  invested  with  the 
continuing  duty  of  seeing  that  the  track,  and  the  spaces 
between  and  beyond  the  rails,  are  kept  in  repair,  with 
the  power  to  make  the  repairs  themselves  in  event  of 
default,  and  with  the  power  to  coerce  reimbursement  of 
the  cost  by  "the  exercise  of  their  police  authority."  To 
them  also  is  committed  the  direction  and  control  of  the 
operation  of  the  cars  and  the  authority  to  make  "  regu- 
lations in  regard  to  speed,  character  and  weight  of  cars, 
time  of  operation  and  fare  to  be  charged."  For  breaches 
of  these  regulations,  fines,  evidently  to  be  fixed  by  regula- 
tions of  the  Commissioners  themselves,  are  to  be  recovered 
at  their  suit,  and  here  again,  for  default  in  payment,  the 
commissioners  are  "authorized  to  exercise  their  police 
authority  to  prevent  the  operation  of  the  cars  of  the 
company  so  defaulting."    Can  it  be  doubted  that  the  spe- 
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cial  powers  conferred  by  this  act  are  conferred  upon  them 
in  their  capacity  as  the  administrative  officers  of  the  exist- 
ing municipal  corporation  of  the  District  of  Columbia  and 
are  to  be  exercised  within  the  existing  legal  and  consti- 
tutional limits  of  that  District! 

Nowhere  in  the  act  is  there  a  suggestion  that  the  Com- 
missioners are  being  constituted  a  special  agency  of  the 
Federal  Government  for  the  administration  and  control 
of  land  lying  beyond  the  limits  of  the  District.  Its  subject 
matter  is  the  location,  upon  a  definite  physical  structure 
and  upon  certain  streets,  both  within  the  District,  of  a  sin- 
gle railway  track  by  a  single  company.  The  Commissioners 
are  given  no  power  to  authorize  any  other.  Yet,  at  that 
moment,  as  for  several  years  before,  the  Washington,  Ar- 
lington &  Falls  Church  Railroad  Co.  was  occupying,  by 
license  from  the  Secretary  of  War,  a  part  of  the  site  in 
question.  While  the  act  provides  that,  upon  default  of 
the  Great  Falls  &  Old  Dominion  Co.,  the  privileges  con- 
ferred are  to  inure' to  the  Washington,  Arlington  &  Falls 
Church  Railroad  Co.,  it  makes  no  reference  whatever  to 
the  existence  of  its  tracks  upon  the  site,  or  to  the  circum- 
stance that,  if  the  Great  Falls  Co.  accepted  the  provisions 
of  the  statute,  there  would  be  tw-o  tracks  upon  the  site. 
The  fact  that  any  land  intervened  between  the  bridge  and 
the  Great  Falls  Co.'s  right  of  way  in  Alexandria  County 
is  apparently  ignored.  The  property  with  which  the  act 
deals  is  to  be  burdened  only  with  a  single  track,  and  "  con- 
nection into  the  city  of  Washington  "  is  to  be  made  by  con- 
necting directly  with  this  single  track  the  "tracks  to  be 
constructed  over  its  right  of  way  in  Alexandria  County, 
Virginia."  That  the  act  was  framed  only  with  the  District 
of  Columbia  in  view  receives  confirmation  from  the  clause 
providing  that  the  Supreme  Court  of  the  District  of  Co- 
lumbia is  to  determine,  in  case  of  disagreement,  the  pro- 
portion of  the  cost  to  be  borne  by  any  company  using  the 
tracks.  The  conclusion  is  irresistible  that  this  site  in  Vir- 
ginia, so  far  as  general  administrative  control  and  juris- 
diction are  concerned,  was  left  by  the  act  exactly  where  it 
found  it,  i.  e.,  in  the  hands  of  the  Secretary  of  ,War.  And 
so,  apparently,  the  business  was  acted  upon.    The  location 
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of  the  Great  Falls  &  (^Id  Dominion  tracks  on  the  land  be- 
yond the  bridge  was  made  by  the  Secretary  of  War. 

Whether  the  location  should  have  been  made  by  tlie 
Commissione|*s  or  by  the  Secretary  of  War,  however,  has 
no  real  bearing  upon  your  first  question,  which  is  simply 
whether  you  possess  a  general  administrative  control  and 
jurisdiction  over  the  site.  The  designation  of  the  Commis- 
sioners as  a  special  agency  for  the  purpose  of  location, 
without  more,  would  not  operate  to  vest  in  them  a  general 
control.  Such  general  administrative  control  and  juris- 
diction are,  in  my  opinion,  vested  in  you,  and  the  first  ques- 
tion must  be  answered  in  the  afiirmative. 

2.  Inasmuch  as  indefinite,  in  the  sense  of  permanent, 
occupation  is  inconsistent  with  the  conception  of  a  rev- 
ocable license  the  second  question,  as  I  understand  it. 
comes  to  this: 

Has  the  Secretary  of  War  power  to  permit,  just  so  long 
as  he  thinks  advisable,  the  occupancy  of  this  site  by  elec- 
tric railway  tracks  and,  therefore,  to  issue  a  revocable 
license  or  permit  to  that  effect  ? 

It  must  be  conceded  that  no  express  statutory  authority 
for  such  a  power  can  be  adduced.  Sections  161  and  217 
of  the  Revised  Statutes  giving  the  Secretary  the  custody, 
charge,  and  preservation  of  the  property  "appertaining 
to  the  Department"  can  hardly  be  said  to  confer  direct 
authority  to  permit  the  temporary  use  of  the  property  by 
others.  Nor  is  an  authority,  general  in  its  nature,  to  be 
deduced  from  the  provisions  of  the  act  of  July  5,  1884, 
chapter  214,  section  6  (23  Stat.  103),  which  grants  the 
Secretary  of  War  express  authority  to  permit  "the  ex- 
tension of  State,  county,  and  Territorial  roads  across  mili- 
tary reservations,"  the  landing  of  ferries  and  the  erection 
of  bridges  thereon,  and  the  passage  of  live  stock  across  the 
same.  Nor  is  a  power  to  license  a  temporary  occupancy 
strictly  embraced  within  the  authority  to  lease  for  a  term 
"  not  exceeding  five  years,  and  revocable  at  any  time,"  such 
j)roperty  "  under  his  control  as  may  not  for  the  time  be 
required  for  public  use  "  given  by  the  act  of  July  28, 1892, 
chapter  316  (27  Stat.  321). 
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But,  as  pointed  out  in  22  Op.  f40,  246,  the  power  to 
issue  such  revocable  licenses,  inasmuch  as  they  vest  no 
estate,  interest,  or  franchise  and  confer  no  right  whatever 
to  the  continuance  of  the  permission  thereby  given,  has 
been  habitually  exercised  as  an  incident  of  the  power  of 
management  and  control,  whenever,  in  the  Secretary's 
judgment,  the  permission  will  subserve  the  interests  of  the 
Government.  In  that  opinion  are  collected  numerous  in- 
stances of  the  granting  of  such  revocable  licenses  for  the 
use  of  portions  of  Government  lands,  and  the  opinion  itself 
sustained  the  issuance  of  a  revocable  license  to  the  Wash- 
ington &  Glen  Echo  Railway  Co.  to  lay  a  single  track  on 
the  Aqueduct  reservation  near  Cabin  John  Bridge. 

It  is  perhaps  not  too  much  to  say,  in  view  of  this  ac- 
quiescence in  the  practice,  that  Congress  has  in  a  sense 
recognized  that  the  authority  to  permit  a  reservation  to  be 
crossed  by  a  road  or  to  be  used  for  a  ferry  landing  or  a 
bridge  might  on  occasion  be  extended  by  analogy  to  au- 
thorize a  similar  temporary  occupancy  by  a  street  railway 
track,  and  that  an  officer  given  power  to  lease  at  discre- 
tion might  be  intrusted  with  the  lesser  power  to  license 
a  temporary  trespass.  The  inherent  limitation  upon  it, 
namely,  that  the  trespass  authorized  must  subserve  some 
purpose  useful  or  beneficial  to  the  Government  itself,  is 
one  that  goes  to  the  mode  of  exercise  rather  than  to  the 
existence  of  the  power.  Whether,  as  in  this  case,  the  de- 
terminable occupancy  of  the  land  in  question  is  or  is  not 
a  benefit  to  the  Government  in  respect  of  that  land  or  in 
respect  of  other  property  or  interests  under  your  control 
is  a  question  for  the  exercise  of  the  judgment  of  the  official 
vested  with  the  power  rather  than  a  question  of  law  to  be 
determined  in  advance  by  the  law  officers  of  the  Govern- 
ment. Since  the  occupancy  permitted  is,  and  is  expressed 
and  thoroughly  understood  to  be,  absolutely  revocable  and 
subject  to  termination  at  any  time  at  the  will  of  the  Gov- 
ernment, any  present  misapprehension  as  to  the  advan- 
tages expected  from  the  permission  can  be  corrected  at  any 
moment  by  the  Secretary  granting  the  permit  or  by  his 
successor. 
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In  the  instant  case,  the  tracks  of  the  Washington,  Ar- 
lington &  Falls  Church  Railroad  Co.  appear  by  the  opinion 
of  the  Judge  Advocate  General  to  have  been  on  some  por- 
tion of  this  site  since  1896,  under  divers  licenses  from  your 
predecessors.  As  is  well  known,  this  line  affords  one  of 
the  principal  means  of  access  to  the  national  cemetery  at 
Arlington  and  to  the  military  post  at  Fort  Myer,  which 
otherwise  would  have  but  imperfect  transportation  connec- 
tion with  the  city. 

Since  it  appears  from  the  papers  submitted  that  you  have 
in  effect  decided  again  to  exercise  this  power  (in  the  event 
that  you  be  held  to  possess  it),  in  accordance  with  a  plan 
drawn  up  by  a  board  of  engineers  and  approved  by  you,  it 
must  be  taken  for  granted  that  the  permission  contem- 
plated is,  in  your  judgment,  beneficial  to  the  Government 
property  or  interests  under  your  charge. 

It  being  clearly  understood  that  such  permission  creates 
no  right,  interest,  or  franchise  in  the  licensee,  and  that, 
however  long  continued,  the  occupancy  is  subject  in  theory 
and  in  fact  to  immediate  termination  at  any  time  at  the 
will  of  the  Government,  I  am  of  opinion  that  you  have 
power  to  issue  a  revocable  licenise  to  the  Washington,  Ar- 
lington &  Falls  Church  Bailroad  Co.,  permitting  it  to 
occupy  with  its  railroad  tracks  and  appurtenances  such 
portion  of  the  site  and  in  such  manner  as  you  may  deem 
advisable  for  the  time  being. 

It  need  hardly  be  added  that  what  I  have  said  on  this 
point  has  no  application  to  a  case  where  the  use  granted 
from  its  very  iiature  would  not  be  revocable,  practically 
speaking,  whatever  it  might  be  in  form. 

3.  The  discussion  of  the  preceding  questions  has  prob- 
ably supplied  the  elements  requisite  to  a  solution  of  the 
third  question  which  is  understood  to  be  whether  you  have 
power  to  permit  the  relocation  of  the  track  of  the  Great 
Falls  &  Old  Dominion  Railroad  Co. 

Holding,  as  I  do,  that  you  have  general  administrative 
control  and  jurisdiction  over  this  site  and,  as  an  incident 
thereof,  power  to  issue  revocable  licenses  for  its  use  as  a 
street  railway  track  by  the  Washington,  Arlington  & 
Falls  Church  Railroad  Co.,  it  follows  that  you  must  possess 
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the  same  power  with  respect  to  the  Great  Falls  &  Old 
Dominion  Co.,  unless  such  general  power  was  abridged  by 
the  act  of  January  29,  1903,  already  subjected  to  analysis, 
supra.  While  that  act  vested  in  the  Commissioners  of  the 
District  many  continuing  powers  with  respect  to  the  oper- 
ation of  the  cars  across  the  bridge  structure  and  the  re- 
pairs to  the  track  on  the  bridge  and  the  streets,  it  would 
seem  to  have  conferred  upon  them  a  single  definite  duty 
with  respect  to  the  alteration  of  the  bridge  and  the  loca- 
tion thereon  of  a  single  electric  railway  track.  With  re- 
spect to  the  bridge  and  M  and  Thirty-sixth  Street,  that 
power  would  appear  to  have  been  exhausted  by  the  original 
exercise  of  it,  no  authority  being  left  in  the  Commissioners 
again  to  alter  the  bridge  or  the  location  of  the  track 
thereon.  {Cf.  Macfarland  v.  PhUadelpkia^  B,  <&  W.  R,  R. 
Co.,  37  W.  L.  R.  129.) 

It  must  be  remembered  in  this  connection  that  the  Com- 
missioners are  administrative  officers  with  merely  minis- 
terial powers,  and  have  no  authority  to  act  which  can  not 
be  gathered,  directly  or  by  obvious  implication,  from  the 
terms  of  the  statute.  {District  of  Columbia  v.  Bailey,  171 
U.  S.  161, 176;  Fay  v.  Macfarland,  32  App.  D.  C.  295,  299.) 

Should  we  assume,  for  the  sake  of  argument,  that  the 
Commissioners  had  a  similar  power  of  location  in  respect 
of  the  site  on  the  other  side  of  the  river,  that  power  was 
likewise  exhausted. 

But  I  am  of  opinion,  for  the  reasons  stated  in  the  dis- 
cussion of  the  first  question,  that  the  act  of  January  29, 
1903,  neither  conferred  upon  the  Commissioners  any  power 
with  respect  to  the  location  of  a  track  on  this  site  nor 
abridge  in  any  wise  the  Secretary  of  War's  normal  juris- 
diction and  control  over  the  land  itself.  As  we  have  al- 
ready seen,  the  act  did  (sec.  4)  expressly  authorize  the 
Great  Falls  &  Old  Dominion  Koad  to  connect  the  track 
across  the  bridge,  located  by  the  Commissioners,  with  "  its 
tracks  to  be  constructed  over  its  right  of  way  in  Alexandria 
County,  Virginia."  If  the  making  of  such  a  connection 
involves,  as  it  appears  necessarily  to  do,  passage  across  the 
site  in  question,  the  incidental  authorization  to  lay  a  track 
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across  the  site  must  be  also  carried  by  the  act,  and  the 
location  of  such  a  track  on  the  ground  must  fall,  as  a  mat- 
ter of  administrative  and  engineering  control,  to  that  of- 
ficer of  the  Government  who  has  a  general  and  continu- 
ing administrative  control  and  jurisdiction  of  the  land. 

As  I  have  already  held  that  general  control  and  juris- 
diction are  vested  in  you  and  not  in  the  Commissioners  of 
the  District,  the  third  question  must,  therefore,  be  also 
answered  in  the  affirmative. 

While  the  act  of  January  29,  1903,  constitutes  a  con- 
trolling and  sufficient  authorization  for  permitting  the  ex- 
tension of  the  connecting  track  over  this  site,  it  must  be 
remembered,  in  view  of  the  nature  of  your  powers  in  the 
premises,  that  any  license  you  may  issue  for  its  location 
on  any  defined  ground  must  be,  in  this  case  as  in  all  others, 
a  revocable  permission  determinable,'  as  such,  at  the  will  of 
the  Government. 

Respectfully, 

T.  W.  GREGORY. 

To  the  Sbgb£tab7  of  War. 


INDEMNITY  SCHOOL  LANDS. 

V^here  there  is  a  certification  of  land  to  a  State  or  Territory  under 
section  2449  of  the  Revised  Statutes,  and  where  no  authority  is 
otherwise  given  to  pass  titie  by  approval  of  the  Secretary  of  the 
Interior,  the  title  to  coal  land  embraced  in  the  certified  list,  and 
known  to  be  such  at  the  time  of  the  selection,  remains  in  the 
United  States,  subject  to  the  control  and  disposition  of  the  Land 
Department 

Ihe  jurisdiction  of  the  Department  of  the  Interior  over  excepted 
mineral  land  can  be  exercised  after  the  lapse  of  the  limitation 
period  prescribed  in  the  act  of  March  8,  1881  (26  Stat.  1099). 

Department  of  Justice, 

November  19^  1915. 
SiK :  In  your  letter  of  August  9,  1913,  you  referred  to  a 
previous  request  of  your  Department  to  my  predecessor 
for  an  opinion  relative  to  a  case  of  indemnity  school  land 
selected  by  the  State  of  Colorado  pursuant  to  the  acts  of 
March  3,  1875  (18  Stat.  474),  and  February  28,  1891  (26 
Stat.  796). 
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The  act  of  1876  is  the  Colorado  enabling  act,  section  \ 
of  which  provides : 

"  That  sections  numbered  sixteen  and  thirty-six  in  every 
township,  and  where  such  sections  have  been  sold  or  other- 
wise disposed  of  by  any  act  of  Congress,  other  lands, 
equivalent  thereto,  in  legal  subdivisions  of  not  more  than 
one  quarter-section,  and  as  contiguous  as  may  be,  are  here- 
by granted  to  said  State  for  the  support  of  common 
schools." 

Section  15  of  the  same  act  provides: 

"That  all  mineral  lands  shall  be  excepted  from  tho 
operation  and  grants  of  this  act." 

The  act  of  1891,  amending  sections  2275  and  2276  of  tho 
Eevised  Statutes,  grants  indemnity  lands  in  lieu  of  school 
sections  16  and  36  lost  by  any  State  or  Territory  by  reason 
of  preemption  or  homestead  settlements  thereon  before 
survey,  or  because  they  are  mineral  or  included  within  any 
reservation  or  have  been  otherwise  disposed  of,  or  where 
the  school  sections  are  wanting  by  reason  of  fraction:^] 
townships  or  from  any  natural  cause  whatever.  Provision 
is  made  for  ascertaining  in  advance  of  the  surveys  the 
school  sections  included  in  reservations,  and  for  selection 
of  all  lieu  lands  by  the  State  or  Territory  "from  any  un- 
appropriated, surveyed  public  lands,  not  mineral  in  char- 
acter, within  the  State  or  Territory  where  such  losses  or 
deficiencies  of  school  sections  occur." 

There  is  no  provision  either  in  the  Colorado  grant  or  in 
the  general  act  for  the  issuance  of  patents  or  other  evidence 
of  ownership  of  indemnity  school  lands,  nor  for  any  ac- 
tion to  be  taken  by  the  Land  Department  for  the  selection, 
ascertainment,  or  identification  of  such  lands. 

Under  date  of  January  24,  1900,  the  State  of  Colorado 
filed  in  your  Department  a  list  of  indemnity  school  selec- 
tions, in  which  was  included  a  tract  of  40  acres  in  lieu 
of  a  portion  of  a  section  numbered  thirty-six  of  equal  area 
which  fell  within  the  Ute  Indian  Reservation.  Thereafter 
a  list  was  prepared  in  the  General  Land  Office  wherein 
was  entered  the  above  specified  selection  with  others  not 
material  to  be  considered,  which  list  bore  the  following 
title : 
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"Approved  list  No.  4  of  school  indemnity  lands,  exhibit- 
ing the  tracts  of  public  lands  situated  in  the  district  of 
lands  subject  to  sale  at  Glen  wood  Springs,  Colorado, 
which  have  been  selected  for  the  support  of  schools  in  cer- 
tain townships  and  fractional  townships  where  the  full 
amount  of  school  lands  to  which  such  townships  are  en- 
titled have  not  been  granted  in  place,  and  which  selections 
are  provided  for  in  the  acts  of  Congress  approved  March 
3,  1875  (18  Stat.  474),  and  February  28,  1891,  amending 
sections  2275  and  2276  of  the  Revised  Statutes  (26  Stat. 
796)." 

Upon  this  list  the  Commissioner  of  the  General  Land 
Office  made  the  following  certification  and  recommenda- 
tion, dated  May  21,  1902 : 

"  It  is  hereby  certified  that  the  tracts  described  in  this 
list  are  embraced  in  the  original  lists  now  on  file  in  this 
office  of  lands  selected  by  the  State  of  Colorado  pursuant 
to  the  laws  of  said  State,  in  the  Glenwood  Springs  land 
district,  as  indemnity  for  losses  in  the  sections  and  town- 
ships named,  which  school  land  indemnity  selections  are 
authorized  by  the  acts  of  Congress  above  cited. 

"It  is  further  certified  that  the  lands  reported  lost  or 
deficient  in  said  list  and  those  selected  in  lieu  thereof, 
have  been  examined  and  compared  with  the  township 
plats  and  track  books  in  this  office;  that  the  indemnity 
lands  claimed  have  been  found  to  be  properly  due  the 
townships  for  which  they  were  selected;  and  that  the  se- 
lected lands  are  shown  to  be  subject  to  such  selection,  being 
unappropriated  surveyed  public  lands,  not  mineral  in 
character,  within  the  limits  of  said  State,  and  free  from 
adverse  claims  of  record. 

"  It  is  therefore  recommended  that  the  said  list  embrac- 
ing twenty-five  thousand  five  hundred  and  twenty-one 
acres,  and  twenty-six  hundredths  of  an  acre,  be  approved 
subject  to  any  valid  interfering  rights  existing  at  date  of 
selection." 

To  this  was  added  the  approval  of  the  Secretary  of  the 
Interior,  dated  June  14,  1902,  as  follows: 

"  The  foregoing  list  of  selections,  embracing  twenty-five 
thousand  five  hundred  and  twenty-one  acres  and  twenty- 
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bix  huiidiedths  of  an  acre,  is  hereby  approved,  subject  to 
any  valid  interfering  rights  existing  at  date  of  selection." 

A  copy  of  this  list,  with  the  foregoing  certification  and 
approval,  was  sent  by  the  Commissioner  to  the  Governor 
of  Colorado  with  the  following  letter  of  transmittal,  dated 
July  14,  1902 : 

"  I  have  the  honor  to  transmit,  herewith,  duly  certified 
copy  of  approved  list  No.  4,  containing  25,521.26  acres  of 
indemnitv  school  land  selections  made  in  the  Glenwood 

4* 

Springs  land  district,  the  selection  of  which  was  approved 
June  14,  1902." 

Thereafter  special  agents  of  the  General  Land  Office 
made  an  inspection  of  a  portion  of  the  lands  embraced 
in  the  certified  list,  including  the  40-acre  tract  above 
specified,  and  reported: 

"  That  the  lands  were  known  to  be  coal  land  at  the  time 
of  the  approval  to  the  State;  that  coal  was  actually  mined 
and  shipped  from  said  land,  and  that  it,  in  fact,  outcrops 
10  feet  in  thickness  upon  the  surface  of  the  land,  which 
outcrop  is  plainly  visible  for  a  great  distance." 

Thereupon  the  Commissioner  recommended  that  a  hear- 
ing be  ordered,  at  which  the  State  of  Colorado  and  any 
persons  claiming  under  it  should  be  cited  to  appear,  for 
the  purpose  of  determining  whether  the  tract  in  question 
was  known  coal  land  at  the  time  of  the  approval  and 
certification,  in  order  that  the  Department,  if  the  facts 
should  justify,  might  correct  the  erroneous  approval  and 
certification  by  a  cancellation  thereof. 

In  this  situation  an  opinion  is  desired  upon  the  following 
questions : 

1.  Does  the  certification  of  land  to  a  State  or  Territorv 
divest  the  Interior  Department  of  jurisdiction  to  deter- 
mine the  known  character  of  the  land  at  the  date  of 
certification  where  it  is  alleged  that  the  land  was  not  of 
the  character  contemplated  by  the  act  making  the  grant 
to  the  State  or  Territory? 

2.  In  the  event  such  certification  does  not  divest  the 
Department  of  jurisdiction,  may  the  Department,  upon  its 
determination  that  the  land  was  known  mineral  at  and 
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prior  to  the  date  of  certiiBcation,  treat  the  certification  a» 
null  and  void  and  make  other  disposition  of  the  land  ? 

3.  If  the  jurisdiction  of  the  Department  is  not  lost  by 
such  certification,  can  such  jurisdiction  be  exercised  after 
the  lapse  of  the  limitation  period  prescribed  in  the  act  of 
March  3,  1891  ? 

4.  If  the  Department  is  without  authority  to  determine 
the  foregoing  questions,  and  proceedings  must  be  insti- 
tuted in  the  courts  for  that  purpose,  do  the  statutes  of 
limitation  mentioned  apply  to  such  certifications? 

The  principal  question  for  consideration  is  whether  title 
to  all  of  the  lands  embraced  in  the  list  passed  to  the  State 
notwithstanding  one  tract  therein  was  known  coal  land. 
Coal  lands  are  mineral  lands  within  the  meaning  of  the 
exception  in  the  grant,  but  the  exception  is  confined  to 
mineral  lands  which  were  known  to  be  such  at  the  time 
of  the  selection  by  the  State.  (Mullan  v.  United  States, 
118  U.  S.  271,  277,  278;  McCreery  v.  Haskell,  119  U.  S. 
327,  331;  Durand  v.  Martin,  120  U.  S.  366,  370;  Olive 
Land,  etc,  Co.,  v.  OVmstead,  103  Fed.  568,  576.)  Although 
the  words  of  the  grant  are  in  praesenti,  they  could  not 
operate  to  convey  title  to  indemnity  selections  without 
definite  ascertainment  by  some  authorized  action  of  the 
Land  Department.  (Frasher  v.  O^Cormor,  115  U.  S.  102, 
104,  106;  JoJumson  v.  Washington,  190  U.  S.  179,  182; 
Humhird  v.  Avery,  195  U.  S.  480,  507;  Burke  v.  Southern 
Pacific  R.  Co.,  234  U.  S.  669,  685.) 

The  prrctice  of  passing  title  by  certification  of  the  Com- 
missioner is  authorized  by  the  act  of  August  3,  1854  (10 
Stat.  346),  reenacted  without  substantial  change  as  section 
2449  of  the  Revised  Statutes,  which  reads  as  follows : 

"  Where  lands  have  been  or  may  hereafter  be  granted  by 
any  law  of  Congress  to  any  one  of  the  several  States  and 
Territories,  and  where  such  law  does  not  convey  the  fee- 
simple  title  of  the  lands,  or  require  patents  to  be  issued 
therefor,  the  list  of  such  lands  which  have  been  or  may 
hereafter  be  certified  by  the  Commissioner  of  the  General 
Land-Office,  under  the  seal  of  his  office,  either  as  originals 
or  copies  of  the  originals  or  records  shall  be  regarded  as 
conveying  the  fee-simple  of  all  the  lands  embraced  in  such 
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lists  that  are  of  the  character  contemplated  by  such  act 
of  Congress,  and  intended  to  be  granted  thereby ;  but  where 
lands  embraced  in  such  lists  are  not  of  the  character  em- 
braced by  such  acts  of  Congress,  and  are  not  intended  to 
be  granted  thereby,  the  lists,  so  far  as  these  lands  are  con- 
cerned, shall  be  perfectly  null  and  void,  and  no  right,  title, 
claim,  or  interest  shall  be  conveyed  thereby." 

Inasmuch  as  the  granting  acts  under  consideration  did 
not  convey  the  title  of  indemnity  school  lands  and  did  not 
require  patents  to  be  issued  therefor,  the  Commissioner's 
certificate  in  this  case  was  authoriied  and  its  effect  is  gov- 
erned by  this  section  of  the  Bevised  Statutes.  But  the  list 
under  consideration  also  bears  the  approval  of  the  Secre- 
tary of  the  Interior.  That  fact  leads  me  to  observe  that 
his  statute  does  not  say  that  certification  by  the  Commis- 
noner  shall  be  the  exclusive  method  of  passing  title,  but 
mly  says  that  his  certification  shall  have  that  effect,  where 
itle  is  not  conveyed  or  patents  required  by  the  grant.  It 
s  therefore  pertinent  to  inquire  whether  there  is  any  law 
authorizing  the  transfer  of  title  in  such  cases  by  approval 
)f  the  Secretary.  If  the  grant  in  this  case  had  authorized 
the  selection  of  indemnity  school  lands  "subject  to  ap- 
proval by  the  Secretary  of  the  Interior,"  as  in  a  similar 
grant  to  California  (act  of  Mar.  3,  1853,  sec.  7;  10  Stat. 
247),  or  "with  the  approval  of  the  Secretary  of  the  In- 
terior," as  in  the  grant  to  the  Dakotas,  Montana,  and 
Washington  (act  of  Feb.  22,  1889,  sec.  10;  25  Stat.  679),  I 
should  be  constrained  to  hold  that  the  approval  of  the 
Secretary  passed  the  title  without  regard  to  the  Conmiis- 
sioner's  certificate  and  unaffected  by  section  2449  of  the 
Revised  Statutes.  (MuUan  v.  United  States,  118  U.  S.  271, 
•273,  278;  Jofianson  v.  Washington,  190  U.  S.  179,  184.) 
But  there  is  nothing  of  the  kind.  The  original  grant  to 
Colorado  (sec.  7  of  the  act  of  Mar.  3,  1875,  18  Stat.  475) 
does  not  in  any  manner  provide  for  selection  of  indemnity 
school  lands,  and  the  act  of  February  28,  1891  (26  Stat. 
796)  only  provides  that  they  "may  be  selected  by  said 
State."  This  failure  of  the  original  grant  to  provide  a 
method  for  passing  title  of  indemnity  school  lands  is  ac- 
centuated by  the  fact  that  in  other  portions  of  the  same 
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axrt  other  grants  were  made  of  lands  to  be  selected,  and  such 
a  method  was  provided.  Section  8  (18  Stat.  475)  grants 
to  the  State  60  sections  for  public  buildings, "  to  be  selected 
and  located  by  direction  of  the  legislature  thereof,  and  with 
the  approval  of  the  President."  Section  9  grants  50  other 
sections  for  a  penitentiary,  "  to  be  selected  and  located  and 
with  the  approval  as  aforesaid."  And  section  10  provides 
for  setting  apart  72  other  sections  "  for  the  use  and  support 
of  a  State  university,  to  be  selected  and  approved  in  the 
manner  as  aforesaid."  The  use  in  sections  8,  9,  and  10  of 
language  appropriate  to  invest  the  President  with  author- 
ity to  pass  the  title  to  lands  to  be  selected  for  the  benefit 
of  certain  public  institutions  suggests  that  the  omission  of 
similar  language  in  section  7  with  reference  to  indemnity 
school  lands  was  intentional.  Congress  evidently  thought 
that,  in  the  absence  of  specific  reference  in  the  grant,  au- 
thority already  given  to  the  Land  Department  would  suf- 
fice to  convey  the  title.  "It  is  not  necessary  that  with 
each  grant  there  shall  go  a  direction  that  its  administration 
shall  be  under  the  authority  of  the  Land  Department.  It 
falls  there  unless  there  is  express  direction  to  the  contrary." 
Bishop  of  Neaqually  v.  Gibbon^  158  U.  S.  155, 167.)  In  the 
absence  of  a  prescribed  method  for  passing  title,  approval 
by  the  Secretary  of  a  list  of  indemnity  lands  granted  by 
Congress  would  have  that  effect.  "  Unless  Congress  clearly 
designates  some  other  officer  to  act  in  respect  to  such  mat- 
ters it  will  be  assumed  that  he  is  the  officer  to  represent  the 
Government."  {JohxmBon  v.  Washington^  190  U.  S.  179, 
185.)  But  in  this  case  Congress  had,  by  the  act  of  August 
3,  1854  (10  Stat.  346;  R.  S.  2449),  designated  another  of- 
ficer, namely,  the  Commissioner ;  it  had  specifically  directed 
the  method  by  which  he  should  pass  the  title,  that  is,  by 
certification  of  lists;  and  it  had  prescribed  in  plain  and 
emphatic  language  the  effect  to  be  given  to  such  certifica- 
tion. It  can  not,  therefore,  be  held  that  Congress  in- 
tended by  omission  to  authorize  the  Secretary,  by  a  dif- 
ferent method,  to  accomplish  a  different  result. 

Congress  has  also  indicate*!  its  understanding  to  be 
that  the  method  prescribed  by  the  act  of  August  3,  1854 
(R.  S.  sec.  2449))  was  the  sole  method  of  passing  title  in 
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this  kind  of  a  case.  The  original  grant  of  1875  to  Colo- 
rado (18  Stat.  476)  was  of  indemnity  lands  in  lieu  of 
sections  16  and  36  '^  where  such  sections  have  been  sold  or 
otherwise  disposed  of  by  any  act  of  Congress."  The  act 
of  April  2,  1884  (28  Stat.  10),  provides  that  the  prior  act 
^^  shall  be  construed  as  giving  to  the  State  of  Colorado  the 
right  to  select  for  school  purposes  other  lands  in  lieu  of 
such  sixteenth  and  thirty-sixth  section  as  may  have  been 
or  shall  be  found  to  be  mineral  lands,'^  and  specifically  au- 
thorizes the  Secretary  of  the  Interior  to  certify  to  the  non- 
mineral  character  of  the  lands  so  selected  and  thereby  to 
pass  the  title  thereof  as  nonmineral  lands.  If  it  had  been 
understood  that  the  Secretary  already  had  authority  to 
transfer  title  by  approval  of  lists,  regardless  of  section 
2449,  this  specific  grant  of  authority  would  have  been 
superfluous.  And  if,  understanding  the  contrary,  it  had 
been  intended  to  grant  such  authority  in  any  case  other 
than  that  specifically  dealt  with,  such  intention  would 
naturally  have  been  expressed. 

The  act  of  May  20,  1826  (4  Stat.  179),  provided  gener- 
ally for  the  passage  of  title  to  indemnity  school  lands  for 
losses  in  fractional  townships,  by  means  of  selections  to  be 
made  by  the  Secretary  of  the  Treasury,  who  then  had 
supervisory  jurisdiction  over  the  Land  Department.  By 
the  act  of  March  8,  1849  (9  Stat.  896),  the  Interior  De 
partment  was  created,  and  the  powers  of  the  Secretary  of 
the  Treasury  with  respect  to  public  lands  were  transferred 
to  the  Secretary  of  the  Interior.  The  act  of  February  26, 
1869  (11  Stat  886),  extended  the  grant  of  indemnity 
school  lands  so  as  to  cover  cases  of  school  sections  lost 
through  preemption  before  survey,  and  provided  for  selec- 
tions in  accordance  with  the  provisions  of  the  act  of  May 
20, 1826.  Under  the  act  of  1869  titles  to  indemnity  school 
selections  were  subject  to  be  transferred  by  action  of  the 
Secretary  of  the  Interior  as  successor  to  the  Secretary  of  the 
Treasury.  (Johanaon  v.  Washington^  190  U.  S.  179, 186.) 
In  this  situation  the  Revised  Statutes  were  enacted,  and 
the  provisions  of  the  prior  acts  were  carried  forward  into 
sections  2276  and  2276,  but  with  a  notable  exception ;  all 
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•provisions  for  the  method  of  selection  and  the  passage  of 
title  were  omitted.  By  omitting  those  provisions  they  wei-e 
repealed.  (R.  S.  sec.  5596.)  Subsequently,  by  the  act  of 
February  28,  1891  (26  Stat.  796),  these  sections  were 
amended  so  as  to  extend  indemnity  grants  to  cover  the 
eases  of  school  sections  lost  by  any  State  or  Territory,  be- 
cause they  were  mineral  lands,  or  within  a  reservation  or 
had  been  otherwise  disposed  of,  and  provided  that  such  in- 
dfunnity  lands  "may  be  selected  by  said  State  or  Terri- 
tory." Nothing  was  said  about  the  passage  of  title 
through  any  action  of  the  Land  Department.  The  omis- 
sion from  sections  2275  and  2276  of  the  special  provisions 
for  passing  title,  contained  in  the  prior  acts  from  which 
those  sections  were  taken,  and  the  subsequent  amendment 
in  1891  without  any  such  provision,  can  not  be  understood 
otherwise  than  as  a  declaration  that  section  2449  of  the 
Revised  Statutes,  providing  for  certification  of  lists  by  the 
Commissioner,  should  be  the  only  method  of  passing  title 
in  this  class  of  cases. 

With  reference  to  the  effect  of  the  certification,  I  per- 
ceive that  it  is  not  a  case  simply  of  authority  given  to  the 
Land  Department  to  convey  title  of  nonmineral  public 
land.  If  that  were  all,  a  departmental  conveyance  of  pub- 
lic land  as  nonmineral  would  involve  a  final  determination 
that  all  of  the  land  embraced  in  the  conveyance  is  of  that 
character,  so  that  the  title  thereof  would  pass  from  the 
United  States,  and  jurisdiction  to  correct  an  erroneous 
determination  would  pass  from  the  Department  and  be- 
come vested  in  the  cour*^©.  But  the  intention  of  Congress, 
expressed  in  section  2449  of  the  Revised  Statutes,  to  with- 
hold jurisdiction  to  determine  by  certification  the  char- 
acter of  the  land,  is  both  plain  and  emphatic  and  such  as 
to  leave  no  room  for  controversy. 

It  can  not  be  said  that  incidental  jurisdiction  to  deter- 
mine that  mineral  land  is  nonmineral  has  been  conferred 
by  a  law  which  declares  that  the  act  involving  such  a  de- 
termination "  shall  be  perfectly  null  and  void  "  and  that 
"  no  right,  title,  claim,  or  interest  shall  be  conveyed  there- 
by." To  give  the  act  of  certification  in  this  case  the  effect 
of  passing  title  to  mineral  land  would  be  to  disregard  and 
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defy  that  provision.  "The  action  of  the  Land  Depart- 
ment can  not  override  the  expressed  will  of  Congress,  or 
convey  away  public  lands  in  disregard  or  defiance  thereof." 
{Burfenning  v.  Chicago^  etc.^  Ry,  Co,y  163  U.  S.  321,  323 ; 
Beley  v.  Naphtaly^  169  U.  S.  353,  356.) 

The  certification  may  be  said  to  have  the  force  and  effect 
of  a  patent,  because  it  is  an  authorized  method  of  convey- 
ing title.  But  whatever  efficacy  to  convey  title  is  pos- 
sessed by  the  certification  is  derived  from  section  2449 
of  the  Revised  Statutes.  By  that  law  it  conveyed  title  to 
lands  embraced  in  the  list  "that  are  of  the  character  con- 
templated by"  the  granting  acts  "and  intended  to  be 
granted  thereby."  Those  acts  excepted  from  their  opera- 
tion all  mineral  lands.  And  the  final  clause  of  section 
2449  declares  that  the  list,  "so  far  as  these  lands  are  con- 
cerned, shall  be  perfectly  null  and  void,  and  no  right, 
title,  claim,  or  interest  shall  be  conveyed  thereby."  A 
certification  by  the  Commissioner  to  lands  not  open  to  selec- 
tion "  would  not  pass  title  out  of  the  United  States  because 
he  has  no  authority  in  law  to  make  such  a  certificate." 
(Durand  v.  Martin,  120  U.  S.  366,  370.)  Such  action 
"  is  not  merely  irregular  but  absolutely  void,  and  may  be 
shown  to  be  so  in  any  collateral  proceeding."  {Noble  v. 
Union  River  Logging  Railroad^  147  U.  S.  165, 174.)  As  to 
such  lands,  "the  certification  had  no  operative  effect." 
(Weeks  v.  Bridgman,  159  U.  S.  541,  547.) 

The  certified  list  must  therefore  be  taken,  by  force  of 
the  law  upon  which  it  is  founded,  as  reserving  mineral 
land.  It  is  thus  seen  to  be  precisely  analogous  to  a  con- 
gressional grant  of  designated  lands  in  place  accompanied 
by  a  reservation  of  land  of  a  specified  character.  {Mining 
Go.  V.  Consolidated  Mining  Co.,  102  U.  S.  167,  175 ;  Gar- 
rard V.  Silver  Peak  Mines^  82  Fed.  578,  588;  94  Fed.  983, 
984.)  In  such  a  case  the  reserved  land  is  "excepted  out 
of  the  grant  as  much  as  if  in  a  deed  .it  had  been  excluded 
from  the  conveyance  my  metes  and  bounds."  {Kansas 
Paciiic  Ry.  Co.  v.  Dunmeyer,  113  U.  S.  629,  644;  Siotut 
City,  etc.,  Land  Co.  v.  Griifey,  143  U.  S.  32,  40;  Whitney 
V.  Taylor,  158  U.  S.  85,  93 ;  Weeks  v.  Bridgman^  159  U.  S. 
541,  545.) 
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The  view  expressed  by  Acting  Attorney  General  Phil- 
lips in  17  Op.  406,  408,  to  the  effect  that  a  certification 
under  section  2449  of  the  Revised  Statutes  divests  the 
Department  of  jurisdiction  over  lands  required  by  the 
grant  to  be  excepted,  was  not  necessary  to  a  disposition 
of  the  matter  before  him.  The  case  then  under  considera- 
tion was,  like  that  involved  in  Mullan  v.  Umted  States^ 
118  U.  S.  271,  273,  274,  the  case  of  an  approval  by  the 
Secretary  of  the  Interior  of  a  list  of  selections  under 
section  7  of  the  California  grant  of  March  3,  1863  (10 
Stat.  247),  which  specifically  authorized  such  selectiotis 
"subject  to  approval  by  the  Secretary  of  the  Interior." 
That  provision  prescribed  the  method  of  passing  title  and 
invested  the  Secretary  with  incidental  jurisdiction  to  deter- 
mine the  character  of  all  the  land  embraced  in  the  list, 
unrestrained  by  section  2449. 

In  Burke  v.  Southern  Pacific  R.  Co,^  234  U.  S.  669, 
705-709,  it  was  held  that  an  exception  of  mineral  land  in 
a  patent  was  ineffectual  to  reserve  such  land,  because  the 
statute  requiring  the  patent  did  not  authorize  the  excep- 
tion. Hence  it  was  held  that  the  patent  evidenced  a  prece- 
dent determination  by  the  Land  Department  that  all  the 
lands  embraced  in  the  patent  were  nonmineral  in  character. 
In  the  case  now  under  consideration,  the  exception  of 
mineral  lands  from  the  certified  list  was  required  and 
jurisdiction  to  determine  the  character  of  the  lands  by 
certification  was  withheld. 

The  statement  in  Mullan  v.  United  States^  118  U.  S.  271, 
279,  and  in  Noble  v.  Union  River  Logging  Railroad^  147 
U.  S.  165, 176,  quoting  from  United  States  v.  Stone,  2  Wall. 
625,  535,  that  "  one  officer  of  the  land  office  is  not  competent 
to  cancel  or  annul  the  act  of  his  predecessor,"  is  without 
any  real  significance  here.  Where  the  title  has  passed 
by  the  authorized  act  of  a  land  officer,  neither  he  nor  his 
successor  can  revoke  the  act  and  reassume  jurisdiction 
over  the  land ;  but  where  the  act  in  question  does  not  pass 
the  title,  neither  he  nor  his  successor  has  lost  any  juris- 
diction over  the  land  which  pertains  to  the  office.  {Beley 
V.  Naphtaly,  169  U.  S.  353,  364.) 
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The  resuk  is  that,  as  to  coal  land  embraced  in  the  certi- 
fied list  under  consideration,  and  known  to  be  such  at  the 
time  of  the  selection,  the  title  thereto  remains  in  the  United 
States,  subject  to  the  control  and  disposition  of  the  Land 
Department. 

This  disposes  of  the  first  and  second  questions  pro- 
pounded. 

The  third  question  is  whether  the  jurisdiction  of  your 
Department  over  the  excepted  land  can  be  exercised  after 
the  lapse  of  the  limitation  period  prescribed  in  the  act  of 
March  3,  1891.  Section  8  of  that  act  provides  (26  Stat. 
1099) : 

^^That  suits  by  the  United  States  to  vacate  and  annul 
any  patent  heretofore  issued  shall  only  be  brought  within 
five  years  from  the  passage  of  this  act,  and  suits  to  vacate 
and  annul  patents  hereafter  issued  shall  only  be  brought 
within  six  years  after  the  date  of  the  issuance  of  such 
patent." 

The  certification  in  question  is  an  authorized  method  of 
conveying  title  and  therefore  may  be  said  to  have  the 
force  and  effect  of  a  patent.  But  it  is  so  authorized  and 
has  such  force  and  effect  only  by  virtue  of  the  statute  upon 
which  it  is  founded.  Without  the  statute  it  is  unauthor- 
ized and  has  no  force  or  effect  whatever.  Read,  as  the  cer- 
tification must  be  in  order  to  have  any  force  or  effect,  in 
connection  with  section  2449  of  the  Revised  Statutes,  min- 
eral lands  which  were  known  to  be  such  at  the  time  of  the 
selection  by  the  State,  are  excepted  from  its  operation.  As 
to  such  lands,  the  certification,  under  the  statute,  does  not 
purport  to  convey  any  title.  Hence,  even  though  the  limi- 
tation statute  should  be  held  to  bar  a  suit  by  the  United 
States  to  cancel  or  annul  a  certification  or  to  confirm  the 
title  which  it  purports  to  convey,  as  to  which  no  opinion  is 
expressed  (see  United  States  v.  Chandler-Dxmbar  Co.^  209 
U.  S.  447,  450;  Shaw  v.  Kellogg,  170  U.  S.  312,  341; 
United  States  v.  Wiruma,  etc.,  R.  Co.,  165  U.  S.  463,  476 ; 
Louisiana  v.  Garfield,  211  U.  S.  70,  77),  nevertheless  lands 
excepted  from  its  operation  are  not  thereby  affected. 
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The  third  question  therefore  is  answered  in  the  affirma- 
tive. 

The  foregoing  renders  unnecessary  an  answer  to  the 
fourth  and  last  question* 
Very  respectfully, 

T.  W.  GREGORY. 
To  the  Secbetart  of  the  Interior. 


FEDERAL  RESERVE  BANKS. 

The  Federal  Reserve  Board  does  not  possess  the  power  to  abolish 
any  of  the  existing  Federal  reserve  districts  or  Federal  reserve 
banks. 

Department  of  Justice, 

November  H,  1915. 

Sir  :  I  have  your  letter  transmitting  a  request  from  the 
Governor  of  the  Federal  Reserve  Board  for  my  opinion  as 
to  the  power  of  the  board  to  abolish  any  of  the  existing 
Federal  reserve  districts  or  Federal  reserve  banks.  The 
Secretary  of  the  Treasury,  who  is  ex  officio  chairman  of 
the  board,  unites  with  the  governor  in  making  this  request: 
and  you  ask  that  I  comply  with  it. 

The  act  creating  the  Federal  reserve  system  (38  Stat, 
251,  ch.  6)  provided  for  an  "  Organization  Committee  "  to 
be  composed  of  the  Secretary  of  the  Treasury,  the  Secre- 
tary of  Agriculture,  and  the  Comptroller  of  the  Currency 
(sec.  2). 

The  act  also  established  a  permanent  body  known  as  the 
** Federal  Reserve  Board"  (sec.  10). 

A  reading  of  the  act  shows  at  once  that  the  Organiza- 
tion Committee  was  created  not  merely  for  the  purpose  of 
attending  to  the  formalities  of  organization  or  to  serve  as 
a  stop-gap  until  the  Federal  Reserve  Board  should  come 
into  existence,  but  that  it  had  an  independent  function  to 
perform  and  to  that  end  was  invested  with  wide  powers. 
That  is  to  say,  its  function  was  to  organize  the  system  as 
contradistinguished  from  the  function  of  the  Federal  Re- 
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serve  Board,  which  was  primarily  to  administer  the  sys- 
tem. 

This  being  the  general  scheme,  the  act  provided  that  the 
Organization  Committee, 

"  as  soon  as  practicable  ♦  ♦  ♦  shall  designate  not  less 
than  eight  nor  more  than  twelve  cities  to  be  known  as  Fed- 
eral reserve  cities,  and  shall  divide  the  continental  United 
States,  excluding  Alaska,  into  districts,  each  district  to 
contain  only  one  of  such  Federal  reserve  cities  (sec.  2)." 

It  provided  further  that  these  districts — 
"  shall  be  apportioned  with  due  regard  to  the  convenience 
and  customary  course  of  business  and  shall  not  necessarily 
be  coterminous  with  any  State  or  States," 
and — 

"shall  be  known  as  Federal  reserve  districts  and  may  be 
designated  by  number  (sec.  2)." 

In  order  that  it  might  have  the  information  and  advice 
essential  to  the  discharge  of  this  duty,  the  Organization 
Committee  was  authorized — 

"to  employ  counsel  and  expert  aid,  to  take  testimony,  to 
send  for  persons  and  papers,  to  administer  oaths,  and  to 
make  such  investigation  as  may  be  deemed  necessary  by 
the  said  committee  in  determining  the  reserve  districts 
and  in  designating  the  cities  within  such  districts  where 
such  Federal  reserve  banks  shall  be  severally  located 
(sec.  2)." 

Upon  the  establishment  of  the  Federal  reserve  districts 
by  the  Organization  Committee  a  certificate  must  be  filed 
with  the  Comptroller  of  the  Currency — 
"  showing  the  geographical  limits  of  such  districts  and  the 
Federal  reserve  city  designated  in  each  of  such  districts 

(sec.  4).'' 

Having  thus  authorized  the  Organization  Committee  to 
designate  Federal  reserve  cities  and  to  create  around  each 
d  Federal  reserve  district,  the  act  directed  that — 

"The  said  committee  shall  supervise  the  organisation 
in  each  of  the  cities  designated  of  a  Federal  reserve  bank 
♦     ♦    ♦     (sec.  2)." 


The  President.  499 

The  act  then  prescribes  how  these  banks  shall  be  con- 
stituted : 

Every  National  bank  is  required  to  subscribe  to  the 
capital  stock  of  the  Federal  reserve  bank  of  its  district  in 
a  sum  equal  to  6  per  cent  of  its  paid-up  capital  stock  and 
surplus,  one-sixth  payable  on  the  call  of  the  Organization 
Committee  or  of  the  Federal  Beserve  Board,  one-sixth 
within  three  months,  and  one-sixth  within  six  months,  the 
remainder  subject  to  call  by  the  Federal  Reserve  Board 
when  deemed  necessary  (sec.  2).  State  banks  declared 
eligible  by  the  Organization  Committee,  while,  of  course, 
not  required  to  subscribe,  were  authorized  to  do  so 
(sees.  2,  4). 

If  the  subscriptions  by  banks  to  the  stock  of  any  Federal 
reserve  bank  in  the  judgment  of  the  Organization  Com- 
mittee do  not  provide  an  adequate  capital,  the  Organiza- 
tion Committee  may  oflFer  the  stock  of  such  Federal  reserve 
bank  to  public  subscription ;  and  if  the  total  subscriptions 
by  banks  and  the  public  fall  short  of  supplying,  an  ade- 
quate capital,  the  Organization  Committee  shall  allot  to 
the  United  States  such  an  amount  of  the  stock  of  the  Fed- 
eral reserve  bank  in  question  as  the  committee  shall  deter- 
mine. Stock  not  held  by  banks  has  no  voting  power 
(sec.  2). 

No  Federal  reserve  bank  is  permitted  to  commence  busi- 
ness with  a  subscribed  capital  of  less  than  $4,000,000  (sec. 
2),  nor  until  authorized  so  to  do  by  the  Comptroller  of  the 
Currency  (sec.  4). 

When  thi  minimum  amount  of  capital  stock  required  for 
the  organization  of  any  Federal  reserve  bank  shall  have 
been  subscribed,  the  Organization  Committee  is  directed  to 
designate  any  five  of  the  subscribing  banks  to  complete  the 
organization  and  to  execute  and  file  with  the  Comptroller 
of  the  Currency  a  certificate  of  organization  stating  the 
name  of  such  Federal  reserve  bank,  the  city  and  State  in 
which  it  is  located,  the  territorial  extent  of  the  district  in 
which  its  operations  are  to  be  carried  on,  the  amount  of 
its  capital  stock  and  the  number  of  shares  into  which  the 
same  is  divided,  the  name  and  place  of  business  of  each 
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bank  executing  the  certificate  of  organization,  and  of  each 
siibscribing  bank  and  the  number  of  shares  subscribed  by 
each,  etc.  (sec.  4). 

Upon  the  filing  of  this  certificate  such  Federal  reserve 
bank  becomes  »  body  corporate  with  the  powers  which  are 
enumerated,  amongst  them  the  power — 

"  To  have  succession  for  a  period  of  twenty  years  from 
its  organization  unless  it  is  sooner  dissolved  by  an  Act  of 
Congress,  or  unless  its  franchise  becomes  forfeited  for  soms 
violation  of  law  (sec.  4).*' 

Acting  under  the  authority  of  these  provisions,  the  Or- 
ganization Committee  divided  the  country  into  12  Federal 
reserve  districts  and  designated  in  each  a  Federal  reserve 
city.  Boston  was  designated  as  the  Federal  reserve  city 
for  District  No.  1;  New  York  for  District  No.  2;  Phila- 
delphia for  District  No.  3;  Cleveland  for  District  No.  4; 
Richmond  for  District  No.  6 ;  Atlanta  for  District  No.  6 ; 
Chicago  for  District  No.  7;  St.  Louis  for  District  No.  8; 
Minneapolis  for  District  No.  9;  Kansas  City  for  District 
No.  10;  Dallas  for  District  No.  11;  San  Francisco  for  Dis- 
trict No.  12.  A  certificate  to  that  effect  was  filed  on  April 
2,  1914,  in  the  office  of  the  Comptroller  of  the  Currency. 

A  Federal  reserve  bank  was  duly  organized  at  each  of 
these  cities.  On  May  18-20, 1914,  all  filed  their  certificates 
of  Organization  and  thereby  became  bodies  corporate  with 
the  rights  and  powers  enumerated  in  section  4  of  the  act. 
Their  organization  was  officially  announced  by  the  Secre- 
tary of  the  Treasury  pursuant  to  the  second  paragraph  of 
section  19  of  the  act,  and  on  November  14,  1914,  pursuant 
to  section  4  of  the  act,  they  were  authorized  by  the  Comp- 
troller of  the  Currency  to  commence  business. 

They  have  been  engaged  in  business  for  a  little  over  a 
year.  Their  statement  for  the  week  ending  November  12, 
1915,  shows  their  capital,  deposits,  and  total  resources  aa 
follows: 
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All  of  them  have  issued  Federal  reserve  notes  of  which 
at  the  present  time  $160,000,000  in  round  figures  are  out- 
standing. 

One  has  purchased  a  sit«  iot  its  bank  building  and  the 
others  have  leased  quarters  for  long  terms. 

The  question  is,  Has  the  Federal  Keserve  Board  the 
power  to  abolish  any  of  the  existing  Federal  reserve  dis- 
tricts established  by  the  Organization  Committee  as  herein- 
above described? 

As  there  can  be  only  one  Federal  reserve  bank  in  a  dis- 
trict, a  district  can  not  be  abolished  without  abolishing  a 
bank.  Therefore,  inseparably  linked  with  the  question 
first  stated  is  the  further  question.  Has  the  Federal  Ke- 
serve  Board  the  power  to  abolish  a  Federal  reserve  bank} 

And  since,  concededly,  the  power  to  abolish  a  Federal 
reserve  district  or  a  Federal  reserve  bank  is  not  granted  in 
express  terms,  the  question  finally  becomes.  Is  it  to  be  im- 
plied from  other  provisions  of  the  act  that  Congress  in- 
tended to  confer  that  power? 

The  counsel  of  the  board  held  not,  in  an  opinion  dated 
March  1,  1915.  Subsequently,  Mr.  Joseph  P.  Cotton,  of 
New  York,  was  consulted  and  he  reached  the  opposite  con- 
clusion in  on  opinion  dated  November  19,  1915, 

The  Federal  reserve  banks  are  not  banks  in  the  ordinary 
sense.  They  are  banks  composed  of  banks.  They  touch 
the  business  life  of  the  Nation  in  its  most  sensitive  spot. 
Of  all  the  processes  of  business,  theirs  is  perhaps  the  most 
delicate. 
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In  determining  whether  Congress  intended  by  implica- 
tion to  confer  upon  the  Federal  Reserve  Board  power  to 
abolish  one  or  more  of  these  institutions,  it  is  proper  to 
consider  that  if  the  power  exists  at  all  it  may  be  exercised 
not  only  now  but  at  any  time  in  the  future.  Certainly  it 
was  the  expectation  of  Congress  that  the  Federal  reserve 
banks  would  extend  their  roots  deep ;  that  upon  them  as  a 
foundation  permanent  banking  arrangements  better  than 
any  we  have  ever  known  would  be  constructed;  and  that 
they  would  become  interwoven  with  the  business  fabric  of 
the  country. 

If  these  expectations  shall  be  realized,  and  in  this  discus- 
sion we  must  assume  that  they  will  be,  the  abolition  of  one 
or  more  of  the  Federal  reserve  districts,  and  consequently 
of  one  or  more  of  the  Federal  reserve  banks,  whether  for 
better  or  for  worse,  would  profoundly  affect  the  currents 
of  trade  and  alter  the  whole  face  of  business  throughout 
vast  sections  of  the  country,  to  say  nothing  of  the  effect 
upon  the  investments  of  member  banks  and  perhaps  of  the 
public  in  the  capital  stocks  of  reserve  banks. 

It  must  be  acknowledged  that  the  power  to  do  such  a 
thing  is,  to  borrow  a  phrase  of  the  Supreme  Court,  "a 
power  of  supreme  delicacy  and  importance  " ;  and  I  am  of 
the  opinion  that  the  failure  to  confer  such  a  power  in 
express  terms  would  be  regarded  by  the  courts  as  virtually 
conclusive  that  Congress  did  not  intend  it  to  be  exercised 
except  by  itself. 

A  leading  case  in  point  is  Interstate  Commerce  Com^mis- 
sion  V.  Railway  Co.  (167  U.  S.  479).  There  the  question 
was  whether  the  Interstate  Commerce  Commission,  when  it 
found  a  particular  rate  to  be  unreasonable,  was  given  the 
fiower  by  the  act  to  regulate  commerce  as  originally  en- 
acted to  prescribe  what  should  be  a  reasonable  rate  for  the 
future.  As  in  the  present  instance,  the  power  in  question 
was  not  expressly  given,  but  the  commission  claimed  that 
it  had  the  power  by  necessary  implication. 

Briefly  stated,  its  contention  was  that  it  was  expressly 
charged  with  the  enforcement  and  execution  of  the  pro- 
visions of  the  act ;  that  amongst  other  provisions  was  sec- 
tion 1,  which  required  all  charges  to  be  reasonable  and 
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just  and  prohibited  every  unjust  and  unreasonable  charge; 
that  in  the  nature  of  things  it  could  not  enforce  this 
mandate  of  the  law  without  a  determination  of  what  are 
reasonable  and  just  charges;  and  finally,  since  no  other 
tribunal  was  created  to  make  that  determination,  it  must 
be  implied  that  the  commission  was  authorized  to  do  so. 
(167  U.  S.  500,  501.) 

The  court,  overruling  this  contention,  held  that  as  the 
act  did  not  expressly  grant  the  power,  the  commission  did 
not  possess  it.  Speaking  through  Mr.  Justice  Brewer,  the 
court  said : 

"  The  question  debated  is  whether  it  (Congress)  vested 
in  the  commission  the  power  and  the  duty  to  fix  rates; 
and  the  fact  that  this  is  a  debatable  question,  and  has  been 
most  strenuously  and  earnestly  debated,  is  very  persuasive 
that  it  did  not.  The  grant  of  such  a  power  is  never  to 
be  implied."     (494.) 

Again,  it  refers  to — 
"  the  inference  which  irresistibly  follows  from  the  omission 
to  grant  in  express  terms  to  the  commission  this  power 
of  fixing  rates."     (506.) 

And  again — 

"  The  vice  of  this  argument  is  that  it  is  building  up 
indirectly  and  by  implication  a  power  which  is  not  in 
terms  granted."     (509.) 

Still  again — 

"And  if  it  (Congress)  had  intended  to  grant  the  power 
to  establish  rates,  it  would  have  said  so  in  unmistakable 
terms."     (509.) 

Whilst  this  seems  to  me  decisive  of  the  matter,  I  will 
nevertheless  examine  the  provision  of  the  act  which  is  put 
forward  as  a  ground  for  implying  that  Congress  intended 
to  confer  upon  the  Federal  Reserve  Board  the  power  in 
question.  That  provision,  which  is  found  in  section  2 
immediately  following  the  grant  of  power  to  the  Organi- 
zation Committee  to  designate  Federal  reserve  cities  and 
to  establish  Federal  reserve  districts,  reads  as  follows: 

"The  determination  of  said  organization  committee 
shall  not  be  subject  to  review  except  by  the  Federal  Reserve 
Board  when  organized :  Provided^  That  the  districts  shall 
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be  apportioned  with  due  regard  to  the  convenience  and 
customary  course  of  business  and  shall  not  necessarily  be 
coterminous  with  any  State  or  States.  The  districts  thus 
created  may  be  readjusted  and  new  districts  may  from 
time  to  time  be  created  by  the  Federal  Reserve  Board,  not 
to  exceed  twelve  in  all." 

The  merely  negative  statement  that  the  determination  of 
the  Organization  Committee  "  shaU  not  be  subject  to  review 
except  by  the  Federal  Reserve  Board  when  organized" 
clearly  can  not  be  enlarged  into  an  affirmative  grant  of 
power  to  the  board  to  review  and  set  aside  everything 
done  by  the  Organization  Committee.  The  reasonable 
view  is  that  by  that  language  Congress  meant  that  the 
determination  of  the  Organization  Committee  should  not 
be  subject  to  review  at  all,  except  in  so  far  as  the  subse- 
quent provisions  specifically  authorize  a  review  by  the 
Federal  Reserve  Board.  The  only  subsequent  provision 
authorizing  a  review  of  the  determination  of  the  Organi- 
zation Committee  of  the  Federal  Reserve  Board  is  con- 
tained in  the  sentence — 

"  The  districts  thus  created  may  be  readjusted  and  new 
districts  may  from  time  to  time  be  created  by  the  Federal 
Reserve  Board,  not  to  exceed  twelve  in  all." 

But  the  power  to  readjust  districts  does  not  necessarily 
carry  with  it  the  power  to  abolish  districts  and  banks. 
On  the  contrary,  it  would  be  departing  from  the  usual 
meaning  of  the  language  to  give  it  that  effect.  In  the 
affairs  of  business  especially,  the  word  '' readjust"  is  asso- 
ciated with  the  idea  of  preservation  rather  than  of  destruc- 
tion.  When  it  is  used  in  connection  with  any  business  or 
political  entity,  we  instinctively  think,  not  of  the  destruc- 
tion of  that  entity,  but  of  its  preservation  in  some  other 
form.  When  it  is  used  in  connection  with  a  geographical 
area,  such  as  a  district,  we  instinctively  think  of  changes 
in  boundary  lines — not  of  the  blotting  out  of  anything. 
To  illustrate,  suppose  the  Constitution  had  provided  that 
Congress  should  have  power  to  readjust  the  States  taken 
into  the  Union.  Would  it  be  contended  that  this  included 
the  power  to  abolish  States}    I  can  not  think  so.   Likewise 
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here,  in  my  opinion,  the  power  to  readjust  districts  refers 
to  changes  in  boundary  lines. 

This  conception  of  the  power  is  exemplified  in  the 
changes  heretofore  made  by  the  Federal  Reserve  Board  in 
the  bou^ndaries  of  the  districts  as  fixed  by  the  Organization 
Committee.  To  cite  one  instance,  northern  New  Jersey  was 
detached  from  the  district  of  which  Philadelphia  is  the 
center  and  annexed  to  the  district  of  which  New  York  is 
the  center. 

But  if  what  was  meant  by  a  readjustment  of  districts 
were  obscure  instead  of  reasonably  clear,  there  would  still 
be  no  ground  for  implying  the  power  to  abolish  districts 
and  consequently  to  abolish  banks  from  a  power  to  readjust 
districts  and  to  add  new  districts. 

A  power  not  expressly  conferred  can  arise  as  an  incident 
to  the  exercise  of  some  other  power  only  because  essential 
to  the  exercise  of  that  power  or  because  included  therein 
as  a  lesser  power  of  like  nature  or  effect.  {The  Floyd  Ac- 
ceptances^ 7  Wall.  666,  680;  Branch  v.  Jessup^  106  U.  S. 
468,  478.) 

No  one  would  say  that  the  power  to  abolish  is  a  lesser 
power  than  the  power  to  readjicst  It  only  remains  then 
to  inquire  whether  the  power  to  abolish  districts  and  banks 
is  essential  to  the  exercise  of  the  power  to  readjust  dis- 
tricts. In  other  words,  would  the  power  to  readjust  die- 
tricts^  which  is  expressly  conferred  upon  the  board,  be 
nullified  or  rendered  impotent  if  the  power  to  abolish  dis- 
tricts -and  banks  is  withheld  ? 

I  have  not  heard  that  contention  made  and  do  nx)t  see 
how  it  could  be  made.  Obviously,  the  power  conferred 
can  fall  short  of  the  power  of  abolition  and  still  have  a 
wide  and  useful  field  of  operation.  From  time  to  time 
much  may  be  done  to  promote  the  convenience  and  effi- 
ciency of  the  system  by  readjusting  the  boundaries  of  dis- 
tricts, adding  here  and  taking  away  there,  without  abolish- 
ing districts  and  without  abolishing  banks. 

The  only  grounds  upon  which  a  power  may  be  implied 
are  thus  lacking  here.  Rather,  the  specification  of  the 
power  to  readjust  districts  and  of  the  power  to  increase 
the  number  of  districts  carries  with  it  the  implication  that 
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(^ongress  did  not  intend  to  grant  the  greater  power  to 
abolish  districts.  As  the  Supreme  Court  has  said  in  simi- 
lar circumstances : 

"  ♦  ♦  ♦  if  Congress  had  desired  to  grant  such  author- 
ity, it  would  have  been  easy  to  have  said  so  in  express 
terms."    {Tillson  v.  United  States,  100  U.  S.  43,  46.) 

Again,  it  does  not  seem  reasonable  to  suppose  that  Con- 
gress would  have  authorized  the  Organization  Committee 
to  establish  these  very  elaborate  banking  units  if  anothei- 
body  to  be  organized  only  a  few  months  later  was  to  have 
the  power  not  only  to  make  readjustments  among  them 
but  to  abolish  altogether  a  substantial  number  of  them. 

Finally,  the  power  of  readjusting  districts  and  of  creat- 
ing new  districts  conferred  by  this  provision  upon  the 
Federal  Reserve  Board  is  subject  to  two  limitations  only — 
(1)  there  must  be  "  due  regard  to  the  convenience  and  cus- 
tomary course  of  business,"  and  (2)  the  number  of  dis- 
tricts can  not  exceed  12  (sec.  2).  If,  therefore,  the  power 
to  readjust  districts  includes  the  power  to  abolish  districts, 
I  see  nothing  to  prevent  the  board  from  abolishing  dis- 
tricts and  banks  until  the  number  is  reduced  not  only  to 
eight  but  to  six,  four,  or  even  one,  if  in  the  judgment  of 
the  board  "due  regard  to  the  convenience  and  customarj' 
course  of  business  "  dictates  that  policy.  Assuredly,  Con- 
gress intended  no  such  result. 

But  not  only  does  this  provision  afford  no  sufficient  basis 
for  implying  that  Congress  intended  to  grant  the  power 
in  question:  there  is  another  provision  in  the  act  which 
shows  affirmatively,  I  think,  that  it  did  not  intend  to  grant 
that  power. 

Section  4  provides  that — 

"  Upon  the  filing  of  such  certificate  with  the  Comptroller 

of  the  Currency  as  aforesaid,  the  said  Federal  reserve  bank 

shall  become  a  body  corporate  and  as  such,  and  in  the  name 

designated   in   such   organization   certificate,   shall    have 

power — 

«  •  •  •  • 

"  Second.  To  have  succession  for  a  period  of  twenty 
years  from  its  organization  unless  it  is  sooner  dissolved  by 
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an.  Act  of  Congress^  or  unless  its  franchise  becomes  for- 
feited by  some  violation  of  lawJ*^ 

Here  is  an  assurance  by  Congress  that  a  Federal  reserve 
bank  organized  under  the  provisions  of  this  act  shall  have 
the  right  to  exist  for  a  period  of  20  years,  except  in  two 
specific  contingencies,  i.  e.,  unless  it  shall  forfeit  the  right 
by  a  violation  of  law,  or  unless  Congress  itself  shall  shorten 
the  period. 

The  Federal  reserve  banks  were  organized,  their  capital 
subscribed,  and  large  obligations  undertaken  by  them  on 
the  faith  of  that  express  assurance  and  in  the  expectation 
of  enjoying  that  right. 

Manifestly,  to  imply  h  power  in  the  Federal  Reserve 
Board  to  abolish  Federal  reserve  banks  at  will  would  di- 
rectly conflict  with  the  rights  and  powers  expressly  con- 
ferred upon  those  banks  by  this  section. 

A  power  thus  expressly  conferred  can  not  be  destroyed 
or  seriously  impaired  by  implying  a  conflicting  power — at 
least  not  unless  the  grounds  for  the  implication  are  ir- 
resistible, which,  as  we  have  seen,  is  not  the  case  here. 
(Texas  c&  Pacific  Ry.  Co.  v.  Abilene  Cotton  Oil  Co,^  204 
U.  S.  426,  440,  441,  446;  Wilder  Mfg.  Co.  v.  Com  Prod- 
ucts Co.,  236  U.  S.  165, 174, 175.) 

Finally,  it  remains  to  be  observed  that  the  reports  of  the 
committees  which  considered  this  act  and  the  debates  at- 
tending its  passage,  while  discussing  fully  many  different 
powers  conferred  or  proposed  to  be  conferred  upon  the 
Federal  Reserve  Board,  contain  no  mention  of  the  power 
here  in  question.  This  is  very  significant.  It  shows,  I 
think,  an  entire  absence  on  the  part  of  Congress  of  any 
thought  of  conferring  such  a  power.  For,  considering  the 
far-reaching,  consequence  of  the  power,  it  is  not  easy  to  be- 
lieve that  if  the  granting  of  it  had  been  under  considera- 
tion at  all,  the  fact  would  not  have  been  mentioned  by 
some  one  in  the  course  of  the  thorough  and  exhaustive  dis- 
cussion which  the  subject  underwent  in  Congress. 

I  sum  up  my  conclusions  as  follows : 

First,  concededly  the  power  to  abolish  Federal  reserve 
districts  and  Federal  reserve  banks  is  not  conferred  upon 
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the  Federal  Eeserve  Board  in  express  terms;  second^  it  is  a 
rule  of  statutory  construction  that  the  failure  to  grant  in 
express  terms  a  power  of  such  great  consequence  raises  a 
convincing  presumption  that  Congress  did  not  intend  to 
grant  it ;  thirds  putting  out  of  view  that  presumption,  there 
is  no  provision  in  the  act  from  which  an  intention  to  con- 
fer this  power  can  fairly  be  implied,  but,  on  the  contrary, 
there  is  a  provision  which  shows  aflBrmatively  that  Con- 
gress did  not  intend  to  confer  it;  fourth^  the  absence  of  any 
mention  of  such  a  power  in  the  reports  of  committees  and 
the  debates  dealing  with  the  legislation  shows  that  the 
thought  of  conferring  it  was  not  in  the  mind  of  Congress. 
I  am  of  the  opinion,  therefore,  that  the  board  does  not 
possess  the  power  in  question. 
Very  respectfully, 

T.  W,  GREGORY. 
To  the  Pbesident. 


PANAMA  RAILROAD  RATES. 

The  executive  officers  of  the  Government  have  no  authority  tinder 
existing  law  to  fix  rates  over  the  Panama  Railroad  below  the 
cost  of  service  for  the  purpose  of  reimbursing  the  losses  of  private 
shippers  resulting  from  the  closing  of  the  Panama  Canal. 

Department  op  Justice, 

November  £4,  1915. 

Sir  :  I  have  the  honor  to  reply  to  your  letter  of  Novem- 
ber 9,  1915,  inclosing  a  letter  from  the  Secretary  of  War 
respecting  the  rates  to  be  charged  upon  the  Panama 
Kailroad  during  the  present  obstruction  of  transportation 
through  the  Panama  Canal. 

As  I  understand  the  matter,  the  Secretary  wishes  to 
know  whether,  by  fixing  rates  over  the  railroad  at  lower 
than  the  cost  of  service,  the  Government  may  in  effect 
reimburse  shippers  via  the  canal  for  losses  resulting  from 
the  obstruction  of  transporation  through  the  canal  and 
for  which  the  Government  is  not  legally  responsible.    The 
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Secretary  states  the  legal  questions  involved  in  the  problem 
as  follows: 

"  1.  Has  the  United  States  Government  the  power,  under 
existing  law,  to  diminish  the  appropriations  for  the  Pan- 
ama Canal  by  suffering  a  loss  on  the  transportation  of 
freight  across  the  Isthmus  on  the  Panama  Bailroad? 

"  2.  Has  the  United  States  Government  the  power,  under 
existing  law,  to  diminish  the  funds  of  the  Panama  Bail- 
road  by  suffering  a  loss  on  the  transportation  of  freight 
across  the  Isthmus  on  the  Panama  Railroad? " 

By  the  "  United  States  Government "  I  assume,  of  course, 
that  in  this  connection  he  means  the  executive  officers  of 
the  Government 

As  to  the  first  question,  the  law  is  clear  that  appropria- 
tions made  for  one  purpose  may  not  be  diverted  to  another 
purpose : 

Constitution^  Article  I,  section  9,  clause  7—: 

"No  money  shall  be  drawn  from  the  Treasury  but  in 
consequence  of  appropriations  made  by  law." 

Revised  Statutes^  section  3678 — 

^^AU  sums  appropriated  to  the  various  branches  of  ex- 
penditure in  the  public  service  shall  be  applied  solely  to 
the  objects  for  which  they  are  respectively  made,  and  for 
no  others." 

Neither  is  there  any  authority  of  law,  in  my  opinion^ 
to  use  for  such  a  purpose  the  funds  of  the  railroad  com- 
pany, and  this  irrespective  of  whether  we  observe  or 
disregard  the  corporate  fiction. 

If  we  observe  the  fiction  and  treat  the  railroad  company 
as  a  wholly  independent  corporation — which  has  been  the 
course  pursued  in  past  dealings  with  it  (25  Op.  466 ;  Mss. 
Op.  of  Attorney  General  McBeynolds,  Aug.  11, 1914) — the 
question  turns  upon  the  power  of  the  directors.  No  Fed- 
eral statute  exists  by  which  their  power  is  defined.  It  must 
be  determined,  therefore,  by  reference  to  the  ordinary 
principles  of  corporation  law. 

It  is  a  fundamental  principle  of  corporation  law  that  the 
assets  of  a  corporation  may  not  be  given  away  by  the 
directors  except  with  the  unanimous  consent  of  the  stock- 


510  Panama  Railroad  Rates. 

holders.  {Morawets  on  Corporations^  sees.  423,  424 ;  Cook 
on  Corporations^  sec.  681.)  Deliberately  carrying  below 
cost  is  pro  tanto  a  giving  away  of  the  working  capital  of 
the  railroad  company,  and  if  extensively  pursued  might 
seriously  impair  its  capacity  to  perform  the  public  duties 
for  which  it  was  created.  (See  Commonwealth  v.  Fitch- 
lurg  R.  Co.,  12  Gray  (Mass.)  180,  189-190.)  Nor  does 
this  case  fall  within  the  exceptional  class  in  which  such 
donations  have  been  permitted  for  the  sake  of  ultimate 
Lienefit  to  the  donor  corporation,  for  here  the  ultimate  bene- 
fit, if  any,  will  accrue  to  the  canal,  and  not  to  the  railroad 
company.  Of  course,  the  United  States,  as  sole  stock- 
holder, might  consent  to  such  a  donation,  but  only  Con- 
gress would  have  authority  to  speak  for  the  United  States 
in  that  regard. 

On  the  other  hand,  if,  in  view  of  the  ownership  of  prac- 
tically all  of  the  stock  of  the  railroad  company  by  the 
United  States,  we  abandon  the  fiction  that  the  railroad 
company  is  a  separate  entity  and  accordingly  treat  it  as 
owned  and  operated  in  common  with  the  canal  directly  by 
the  United  States,  the  result  is  the  same.  For  on  that 
theory,  giving  money  from  the  treasury  of  the  railroad 
company  would  really  be  giving  money  from  the  Treasury 
of  the  United  States,  which  is  not  permissible,  of  course, 
except  in  consequence  of  specific  appropriation  by  Con- 
gress. 

In  my  opinion,  therefore,  the  executive  officers  of  the 
Government  have  no  authority  under  existing  law  to  fix 
rates  over  the  Panama  Railroad  below  the  cost  of  service 
for  the  purpose  of  reimbursing  the  losses  of  private  ship- 
pers resulting  from  the  closing  of  the  Panama  Canal. 
Respectfully, 

T.  W.  GREGORY. 
To  the  President. 
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FEDERAL     RESERVE     BANKS— STAMP     TAX     ON     STOCK 

CERTIFICATES. 

Certificates  of  stock  to  be  issued  to  member  banks  by  Federal 
reserve  banks  should  not  be  revenue  stamped  under  Schedule  A 
of  the  act  of  October  22,  1914  (38  Stat.  758). 

Department  of  Justice, 

March  10, 1916. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  February  15,  1916,  wherein  you  ask  my  opinion 
as  to  whether  certificates  of  stock  to  be  issued  to  member 
banks  by  Federal  reserve  banks  must  be  revenue  stamped. 
In  my  opinion  they  should  not  be  so  stamped,  and  for 
these  reasons : 

The  Federal  reserve  act  of  December  23,  1913  (38  Stat. 
258),  provides  that — 

"  Federal  reserve  •  banks,  including  the  capital  stock 
and  surplus  therein,  and  the  income  derived  therefrom 
shall  be  exempt  from  Federal,  State  and  local  taxation, 
except  taxes  upon  real  estate." 

This  act  plainly  frees  such  stock  certificates  of  the 
stamp  duty  tax  unless  its  force  has  been  modified  by  sub- 
sequent legislation.  Whether  this  is  so  or  not  depends 
on  the  interpretation  of  certain  language  in  Schedule  A 
of  the  act  of  October  22,  1914  (38  Stat.  759),  providing 
for  a  stamp  tax  on — 

"  each  original  issue  whether  on  organization  or  reorgani- 
zation, of  certificates  of  stock  by  any  such  association 
•    ♦     ♦    etc." 

In  my  opinion  the  exemption  created  by  the  first-named 
act  is  in  no  wise  affected  by  the  last-quoted  provision. 
The  latter  act  can,  and  properly  should  be,  read  as  im- 
posing a  tax  on  certificates  of  stock  other  than  the  capital 
stock  of  a  Federal  reserve  bank.  The  rule  controlling 
the  case  is  announced  by  the  Supreme  Court  of  tb^ 
United  States  in  Washington  v.  Miller  (235  U.  S.  422,  428), 
as  follows : 

"  In  these  circumstances  we  think  there  was  no  implied 
repeal,  and  for  these  reasons:  First,  such  repeals  are  not 
favored,  and  usually  occur  only  where  there  is  such  an 
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irreconcilable  conflict  between  an  earlier  and  a  later  stat- 
ute that  effect  cannot  reasonably  be  given  to  both  (citing 
cases) ;  second,  where  there  are  two  statutes  upon  the 
same  subject,  the  earlier  being  special  and  the  later  gen- 
eral, the  presumption  is,  in  the  absence  of  an  express  re- 
peal, or  an  absolute  incompatibility,  that  the  special  is 
intended  to  remain  in  force  as  an  exception  to  the  gen- 
eral (citing  cases) ;  and,  third,  there  was  in  this  instance 
no  irreconcilable  conflict  or  absolute  incompatibility,  for 
both  statutes  could  be  given  reasonable  operation  if  the 
presumption  just  named  were  recognized." 

See  also  Townaend  v.  Little^  109  U.  S.  504,  512;  Ex 
parte  Crow  Dog^  109  U.  S.  556,  570;  Rodgers  v.  United 
States^  185  U.  S.  83,  87,  89 ;  Urdted  States  v.  HeaUy^  160 
U.  S.  136, 146 ;  United  States  v.  Greathouse^  166  U.  S.  601, 
605;  People  v.  Hanralum^  42  N.  W.  1124;  State  ex  rel.  v. 
Stratton,  38  S.  W.  83 ;  Wheeler  v.  Lane,  15  Vt  26. 
Respectfully, 

T.  W.  GREGORY. 

To  the  Secketary  of  the  Treasury. 


CIVIL  SERVICE  RULES  PROHIBITING  POLITICAL  DISCRIM- 
INATION. 

The  Civil  Service  Commission  has  authority,  under  clause  4,  section 
2,  of  the  civil  service  act  of  January  16.  1883  (22  Stat.  404),  to 
investigate  alleged  violations  of  civil  service  rules  probibltlni: 
political  discrimination  in  the  classified  service. 

Department  of  Justice, 

March  2i,  1916. 
Sir:  You  have  recently  referred  to  me  for  an  opinion 
a  letter  from  the  Civil  Service  Commission  dated  Febru- 
ary 11,  1916,  together  with  a  memorandum  upon  the 
authority  of  the  Civil  Service  Commission  to  investigate 
alleged  violations  of  the  civil  service  rules  prohibiting 
political  discrimination  in  the  classified  service,  and  copies 
of  correspondence  between  the  Civil  Service  Commission 
and  the  Secretary  of  the  Treasury,  a  copy  of  an  opinion 
rendered  by  the  Solicitor  of  the  Treasury,  and  a  copy  of 
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one  of  certain  affidavits  submitted  to  the  Civil  Service 
Commission.    These  papers  show  the  following  facts: 

On  November  27,  1915,  Hon.  Nicholas  Longworth,  a 
Member  of  Congress  from  Ohio,  filed  with  the  Civil  Serv- 
ice Commission  affidavits  charging  Hon.  A.  C.  Gilligan, 
collector  of  internal  revenue  for  the  second  district  of 
Ohio,  with  exercising  political  discrimination  in  appoint- 
ments, assignments,  punishments,  and  removal  of  em- 
ployees in  the  competitive  classified  service.  On  January 
3,  1916,  the  commission  wrote  to  the  Secretary  of  the 
Treasury  advising  him  that  the  above  communication  had 
been  received  from  Mr.  Longworth,  and  that  affidavits 
had  been  filed  in  support  of  the  charges  made  and  request- 
ing that  a  representative  of  the  Treasury  Department 
cooperate  with  the  commission  in  making  an  investigation 
of  the  charges.  On  January  11,  1916,  the  Solicitor  of  the 
Treasury  submitted  an  opinion  to  the  Secretary  of  the 
Treasury  to  the  effect  that  the  Civil  Service  Commission 
had  no  power  to  make  such  investigation.  On  January  14, 
1916,  the  Secretary  of  the  Treasury  wrote  to  the  Civil 
Service  Commission,  declining  to  designate  a  representa- 
tive to  cooperate  with  it,  basing  such  refusal  upon  the 
opinion  of  the  solicitor. 

At  the  outset  I  may  point  out  that  a  number  of  the 
questions  discussed  in  the  opinion  of  the  Solicitor  of  the 
Treasury  are  in  no  way  presented  for  my  determination. 
Thus  the  probative  value  of  the  affidavits  submitted  is 
not  involved;  nor  is  any  question  presented  as  to  the 
power  of  the  collector  of  internal  revenue  to  remove  sub- 
ordinates; nor  the  question  whether  a  court  of  equity  may 
enjoin  the  removal  of  Federal  employees  in  violation  of 
civil  service  rules,  which  was  the  point  determined  in  the 
cases  of  Woods  v.  Gary^  25  Wash.  Law  Rep.  591;  and 
United  States  ex  rel  Taylor  v.  Taft^  24  App.  D.  C.  95, 
relied  upon  by  the  solicitor. 

The  only  question  presented  and  upon  which  I  shall  ex- 
press an  opinion,  is  whether  the  Civil  Service  Commis- 
sion may  lawfully  investigate  alleged  violations  of  the 
civil  service  rules  hereafter  set  forth. 
83152"—voL  30—13 33 
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Section  2  of  the  civil  service  law  (act  of  January  16, 
1883,  chapter  27—22  Stat.  403)  provides: 

"  It  shall  be  the  duty  of  said  commissioners : 

"First.  To  aid  the  President,  as  he  may  request,  m 
preparing  suitable  rules  for  carrying  this  act  into  effect, 
and  when  said  rules  shall  have  been  promulgated  it  shall 
be  the  duty  of  all  officers  of  the  United  States  in  the  de- 
partments and  offices  to  which  any  such  rules  may  relate 
to  aid,  in  all  proper  ways,  in  carrying  said  rules,  and  any 
modifications  thereof,  into  effect. 

"  Second.  And,  among  other  things,  said  rules  shall  pro- 
vide and  declare,  as  nearly  as  the  conditions  of  good  ad- 
ministration will  warrant,  as  follows: 

***** 

"  Fifth.  That  no  person  in  the  public  service  is  for  that 
reason  under  any  obligations  to  contribute  to  any  political 
fund,  or  to  render  any  political  service,  and  that  he  will 
not  be  removed  or  otherwise  prejudiced  for  refusing  to 
do  so. 

"Sixth.  That  no  person  in  said  service  has  any  right 
to  use  his  official  authority  or  influence  to  coerce  the  poli- 
tical action  of  any  person  or  body." 

The  fourth  clause  of  section  2  of  the  said  act  pro- 
vides : 

"Said  commission  may  make  investigations  concerning 
the  facts,  and  may  report  upon  all  matters  touching  the 
enforcement  and  effects  of  said  rules  and  regulations,  and 
concerning  the  action  of  any  examiner  or  board  of  ex- 
aminers hereinafter  provided  for,  and  its  own  subor- 
dinates, and  those  in  the  public  service,  in  respect  to  the 
execution  of  this  act." 

Section  7  of  said  act  provides  that  "  nothing  herein  con- 
tained shall  be  construed  *  *  *  to  take  from  the  Presi- 
dent any  authority  not  inconsistent  with  this  act  conferred 
by  the  seventeen  hundred  and  fifty-third  section  of"  the 
Revised  Statutes. 

Section  1753  of  the  Revised  Statutes  reads  as  follows : 

"  The  President  is  authorized  to  prescribe  such  regula- 
tions for  the  admission  of  persons  into  the  civil  service  of 
the  United  States  as  may  best  promote  the  efficiency 
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thereof,  and  ascertain  the  fitness  oi  c-ach  candidate  in 
respect  to  age,  health,  character,  knowledge,  and  ability 
for  the  branch  of  service  into  which  he  seeks  to  enter; 
and  for  this  purpose  he  may  employ  suitable  persons  to 
conduct  such  inquiries,  and  may  prescribe  their  duties, 
and  establish  regulations  for  the  conduct  of  persons  who 
may  receive  appointments  in  the  civil  service." 

The  civil  service  rules  as  stated  in  the  promulgating 
clause,  are  promulgated  by  the  President  "  in  the  exercise 
of  power  conferred  by  the  Constitation,  by  section  1753, 
Revised  Statutes,  and  by  the  civil  service  act  of  January 
16,  1883."  Among  the  rules  so  promulgated  are  the  fol- 
lowing : 

"Rule  I,  section  2.  No  discrimination  shall  be  exer- 
cised, threatened,  or  promised  by  any  person  in  the  exe- 
cutive civil  service  against  or  in  favor  of  an  applicant, 
eligible,  or  employee  in  the  classified  service  because  of 
his  political  or  religious  opinions  or  afiiliation& 

"Rule  XII,  section  2.  In  making  removals  or  reduc- 
tions, and  in  other  punishment,  like  penalties  shall  be  im- 
posed for  like  offenses,  and  no  discrimination  shall  be 
exercised  for  political  or  religious  reasons." 

The  Solicitor  of  the  Treasury  argues  that  the  rules 
which  I  have  quoted  are  invalid,  and  that  being  invalid  the 
Civil  Service  Commission  can  not  under  the  fourth  clause 
of  section  2  of  the  civil  service  law,  make  an  investigation 
"  touching  the  enforcement  and  effects  of  said  rules."  His 
argument  is,  briefly,  that  as  the  civil  service  law  in  declar- 
ing what  the  civil  service  rules  shall  provide,  refers  only 
to  contributions  to  political  funds,  or  rendering  political 
service,  and  coercion  of  political  action,  the  President  has 
no  power  to  prohibit  political  discrimination  of  any  kind 
not  mentioned  in  the  statute,  and  hence  that  the  rules  above 
quoted  are  invalid. 

I  am  unable  to  assent  to  this  view. 

Section  2  of  the  civil  service  law  merely  directs  what  the 
rules  to  be  promulgated  by  the  president  shall  contain. 
They  are  not  mandatory  or  absolute,  for  the  statutory 
directions  are  only  to  be  followed  "  as  nearly  as  the  condi- 
tions of  good  administration  will  warrant"    A  large  dis- 
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cretion  is,  therefore,  left  to  the  President  to  modify  the 
statutory  directions  if  in  his  judgm.ent  such  action  should 
be  required  for  the  purposes  of  good  administration.  Nor 
are  the  statutory  rules  exclusive,  for  it  is  provided  that 
**  among  other  things  "  the  rules  shall  provide  as  set  forth 
in  the  statute.  (See  Johnson  v.  United  States  (1905),  26 
App.  D.  C,  128.)  Thus  the  President  is  given  wide  power 
to  supplement  the  statutory  rules  by  others  not  specifically 
covered  by  the  statute. 

As  was  said  by  Attorney  General  Knox  (23  Op.'  695, 
597,  Dec.  2,  1901) : 

"  Short  of  a  purpose  to  break  down  this  law,  or  impose 
some  arbitrary  and  unfair  requirement  which  is  inconsist- 
ent with  the  spirit  of  law  in  general  (a  supposition  too 
absurd  to  be  indulged),  it  is  not  too  much  to  say  that  the 
determination  of  the  contents  of  these  rules  rests  almost 
wholly  with  the  President  himself." 

The  rules  quoted  above,  which  are  objected  to  by  the 
Solicitor  of  the  Treasury,  are,  in  my  opinion,  clearly  au- 
thorized by  the  civil  service  law.  The  chief  purpose  of 
that  law  was  to  take  positions  in  the  classified  service  out 
of  politics,  and  rules  forbidding  political  discrimination  in 
the  appointment  or  removal  of  employees  in  such  service 
are  clearly  in  furtherance  of  that  object,  and  in  fact  almost 
essential  to  the  proper  enforcement  of  the  law. 

In  view  of  the  above,  it  is  unnecessarv  for  me  to  con- 
sider  whether  the  power  to  regulate  or  forbid  improper 
political  action  by  his  subordinates,  as  well  as  the  power 
to  require  investigation  of  subordinates  exists  in  the  Presi- 
dent, independently  of  the  civil  service  law,  in  so  far  as  it 
is  not  positively  restricted  by  statute.  There  are  several 
decisions  which  seem  to  uphold  the  existence  of  such 
power:  Carr  v.  Gordon  (1897),  82  Fed.  373;  Taylor  v. 
Kercheval  (1897),  82  Fed.  497;  Morgan  v.  Nnnn  (1898), 
84  Fed.  661;  Page  v.  Mofiett  (1898),  85  Fed.  38. 

The  rules  in  question  being,  in  my  opinion,  a  valid  exer- 
cise of  power  by  the  President  under  the  civil  service  law, 
it  is  clear  that  the  Ci\'il  Service  Commission  has  authoritv 
under  the  fourth  clause  of  section  2  of  the  civil  service  law 
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to  investigate  any  matter  "touching  the  enforcement  and 
effects  of  said  rules,"  and  consequently  to  investigate  the 
facts  concerning  the  alleged  violations  of  the  rules  by  the 
official  in  question. 

Respectfully, 

T.  W.  GEEGOEY. 
To  the  President. 


CHANGE  OF  LOCATION  OF  FEDERAL  RESERVE  BANKS. 

The  Federal  Reserve  Board  can  not  legally  change  the  present  loca- 
tion of  any  Federal  reserve  bank,  whether  there  has  been  an 
alteration  or  readjustment  In  the  district  lines  or  not. 

The  Federal  reserve  act,  in  prescribing  a  minimum  capitalization 
of  $4,000,000  for  Federal  reserve  banks  as  a  condition  precedent 
to  commencing  business,  does  not  require  that  such  minimum 
capitalization  shall  be  preserved  when  member  banks  reduce 
their  capital  stock  or  surplus,  or  cease  to  be  members. 

Department  of  Justice, 

April  U,  1916, 

Sir:  At  the  request  of  the  Federal  Reserve  Board  you 
have  submitted  the  following  questions  for  my  opinion: 

"I.  Can  the  Federal  Reserve  Board  legally  change  the 
present  location  of  any  Federal  reserve  bank : 

"(a)  In  the  case  where  there  has  been  no  alteration  in 
the  district  lines,  and 

"(6)  In  the  case  where  there  has  been  such  readjust- 
ment of  district  lines  as  in  the  opinion  of  the  board  neces- 
sitates the  designation  of  a  new  Federal  reserve  city  in 
order  that  due  regard  may  be  given  to  the  convenience 
and  customary  course  of  business  as  required  by  section  2 
of  the  Federal  reserve  act  ? 

"II.  Must  the  Federal  Reserve  Board,  in  exercising  it 
admitted  power  to  readjust,  preserve  the  $4,000,000  min* 
mum  capitalization  required  of  each  Federal  reserve  ban 
as  a  condition  precedent  to  the  commencement  of  bus 
ness?" 

I. 

In  my  opinion  of  November  22,  1915,  I  expressed  the 
view  that  the  Federal  reserve  act  does  not  confer  on  the 
Federal  Reserve  Board  the  power  to  abolish  any  of  the 
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existing  Federal  reserve  banks  or  Federal  reserve  districta 
I  believe  that  the  reasoning  of  that  opinion  is  equally  ap- 
plicable to  both  branches  of  the  first  question  now  sub- 
mitted. 

Section  2  of  the  Federal  reserve  act  provides  (38  Stat. 
251): 

"As  soon  as  practicable,  *  •  ♦  the  Reserve  Bank  Or- 
ganization Committee  shall  designate  not  less  than  eight 
nor  more  than  twelve  cities  to  be  known  as  Federal  re- 
serve cities,  and  shall  divide  the  continental  United 
States  *  *  *  into  districts,  each  district  to  contain  only 
one  of  such  Federal  reserve  cities.  The  determination  of 
said  organization  committee  shall  not  be  subject  to  review 
except  by  the  Federal  Reserve  Board  when  organized: 
Provided^  That  the  districts  shall  be  apportioned  with 
due  regard  to  the  convenience  and  customary  course  of 
business  and  shall  not  necessarily  be  coterminous  with  any 
State  or  States.  The  districts  thus  created  may  be  re- 
adjusted and  new  districts  may  from  time  to  time  be 
created  by  the  Federal  Reserve  Board,  not  to  exceed 
twelve  in  all.  Such  districts  shall  be  known  as  Federal 
reserve  districts  and  may  be  designated  by  num- 
ber.   ♦    ♦    ♦ 

"Said  organization  committee  shall  be  author- 
ized *  *  *  to  make  such  investigation  as  may  be 
deemed  necessary  by  the  said  committee  in  determining 
the  reserve  districts  and  in  designating  the  cities  within 
such  districts  where  such  Federal  reserve  banks  shall  be 
severally  located." 

The  same  section  further  provides : 

"The  said  committee  shall  supervise  the  organization 
in  each  of  the  cities  designated  of  a  Federal  reserve  bank, 
which  shall  include  in  its  title  the  name  of  the  city  in 
which  it  is  situated,  as  *  Federal  Reserve  Bank  of  Chi- 
cago.' " 

Since  the  act  thus  provides  that  each  city  designated  as 
a  Federal  reserve  city  is  to  be  the  location  of  a  Federal 
reserve  bank,  it  follows  that  a  change  in  the  location  of  a 
Federal  reserve  bank  would  in  effect  be  the  designation 
of  a  new  Federal  reserve  city  and  the  abandonment  of  one 
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previously  designated.  I  find  no  more  warrant  in  the  act 
for  the  abandonment  of  one  Federal  reserve  city  and  the 
designation  of  a  new  one  than  I  do  for  the  abolition  of  a 
Federal  reserve  district  when  once  established. 

The  power  to  designate  a  new  Federal  reserve  city  (12 
cities  having  been  named  by  the  organization  commit- 
tee), or  to  change  the  location  of  a  Federal  reserve  bank, 
is  not  expressly  conferred  by  the  act  on  the  Federal 
Reserve  Board.  If  the  board  possesses  such  power  it  is 
only  by  implication  from  the  provision  (sec.  2)  that — 

"The  determination  of  said  organization  committee 
shall  not  be  subject  to  review  except  by  the  Federal  Re- 
serve Board  when  organized :  Provided^  That  the  districts 
shall  be  apportioned  with  due  regard  to  the  convenience 
and  customary  course  of  business  and  shall  not  neces- 
sarily be  coterminous  with  any  State  or  States.  The  dis- 
tricts thus  created  may  be  readjusted  and  new  districts 
may  from  time  to  time  be  created  by  the  Federal  Reserve 
Board,  not  to  exceed  twelve  in  all." 

In  my  opinion  there  is  no  clear  indication  either  in  the 
provision  just  quoted  or  elsewhere  in  the  act  of  an  intent 
to  confer  on  the  Federal  Reserve  Board  the  power  to 
change  the  location  of  Federal  reserve  banks  by  the  desig- 
nation of  new  Federal  reserve  cities.  On  the  contrary, 
there  are  indications  of  an  opposite  intent.  As  stated  in 
my  opinion  of  November  22, 1915,  above  referred  to — 

"  The  merely  negative  statement  that  the  determination 
of  the  organization  committee  ^  shall  not  be  subject  to 
review  except  by  the  Federal  Reserve  Board  when  organ- 
ized '  clearly  cannot  be  enlarged  into  an  affirmative  grant 
of  power  to  the  board  to  review  and  set  aside  everything 
done  by  the  organization  committee.  The  reasonable  view 
is  that  by  that  language  Congress  meant  that  the  determi- 
nation of  the  organization  committee  should  not  be  subject 
to  review  at  all,  except  in  so  far  as  the  subsequent  provi- 
sions specifically  authorize  a  review  by  the  Federal  Reserve 
Board.  The  only  subsequent  provision  authorizing  a  re- 
view of  the  determination  of  the  organization  committee  by 
the  Federal  Reserve  Board  is  contained  in  the  sentence— 
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" '  The  districts  thus  created  may  be  readjusted  and  new 
districts  may  from  time  to  time  be  created  by  the  Federal 
Keserve  Board,  not  to  exceed  twelve  in  all.'" 

Again,  as  stated  in  that  opinion — 

"A  reading  of  the  act  shows  at  once  that  the  organiza- 
tion committee  was  created  not  merely  for  the  purpose  of 
attending  to  the  formalities  of  organization  or  to  serve  as 
a  stop-gap  until  the  Federal  Reserve  Board  should  come 
into  existence,  but  that  it  had  an  independent  function 
to  perform  and  to  that  end  was  invested  with  wide  powers. 
That  is  to  say,  its  function  was  to  organize  the  system  as 
contradistinguished  from  the  function  of  the  Federal 
Reserve  Board,  which  was  primarily  to  administer  the 
system." 

The  duty  of  designating  Federal  reserve  cities  belonged 
to  the  Reserve  bank  organization  committee  as  a  part  of 
the  organization  of  the  system,  and  the  committee  was 
required  by  the  act  to  designate  not  less  than  8  nor  more 
than  12  cities.  This  duty  is  named  first  among  those 
imposed  upon  the  organization  committee,  and  it  is  im- 
posed by  the  same  provision  of  section  2  which  required 
the  committee  to  divide  the  United  States  into  Federal 
reserve  districts.  The  same  considerations  that  indicate 
an  intention  that  the  several  districts  should  be  permanent 
would  also  indicate  that  the  designation  of  the  cities  was 
not  to  be  made  for  temporary  purposes,  but  was  intended 
to  be  permanent,  subject,  of  course,  to  change  by  Congress. 
The  designation  was  to  be  made  only  after  thorough 
investigation,  and  the  same  machinery  was  provided  to 
facilitate  both  the  determination  of  the  districts  and  the 
designation  of  the  cities.    Thus,  section  2  provides: 

"  Said  organization  committee  shall  be  authorized  to 
employ  counsel  and  expert  aid,  to  take  testimony,  *  ♦  * 
and  to  make  such  investigation  as  may  be  deemed  neces- 
sary *  *  *  in  determining  the  reserve  districts  and  in 
designating  the  cities  within  such  districts  where  such 
Federal  reserve  banks  shall  be  severally  located." 

In  my  opinion,  this  coupling  of  the  duty  of  determining 
the  districts  with  the  duty  of  designating  the  Federal 
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reserve  cites  within  the  several  districts  shows  an  intention 
on  the  part  of  Congress  that  the  cities  so  designated  are 
to  constitute  the  fixed  centers  in  the  scheme  or  system  of 
division,  the  duty  of  designating  the  cities  being  coordi- 
nate with  the  duty  of  forming  districts  around  them.  It 
was  left  to  the  discretion  of  the  organization  committee 
whether  it  should  designate  the  full  number  of  Federal 
reserve  cities  and  establish  the  full  number  of  Federal 
reserve  districts  permitted  by  the  act.  The  committee 
elected  to  designate  and  establish  the  full  number  author- 
ized, thereby  practically  suspending  the  operation  of  the 
provision  of  the  act  that  "  new  districts  may  from  time  to 
time  be  created  by  the  Federal  Reserve  Board,  not  to  ex- 
ceed twelve  in  all."  The  primary,  if  not  the  only  purpose 
of  that  provision,  must  have  been  to  take  care  of  the  situa- 
tion in  the  event  that  the  organization  committee  had  des- 
ignated less  than  12  Federal  reserve  cities. 

The  fact  that  the  Federal  Reserve  Board,  aside  from  the 
provision  relating  to  the  creation  of  new  districts  from 
time  to  time,  was  merely  given  the  power  to  "readjust" 
districts  suggests  that  there  was  to  be  some  permanent 
characteristic  or  element  in  the  districts  created  by  the  or- 
ganization committee.  If,  however,  in  addition  to  the 
power  which  the  Federal  Reserve  Board  has  of  readjusting 
districts  by  changing  their  boundary  lines,  it  also  possessed 
the  power  to  change  the  location  of  the  respective  Federal 
reserve  cities  within  such  districts,  then  the  board  could, 
by  successive  changes  of  cities  and  boundaries,  entirely 
obliterate  existing  districts  and  substitute  in  their  place 
new  districts  totally  different  from  those  created  by  the 
organization  committee.  I  do  not  think  that  Congress 
intended  to  confer  such  a  power. 

The  act  provides  that  each  Federal  reserve  bank  is  to 
include  the  name  of  the  city  in  which  the  bank  is  located. 
By  section  4  it  is  provided  that  the  organization  certificate 
of  each  bank  shall  state  specifically — 

"  The  name  of  such  Federal  reserve  bank,  the  territorial 
extent  of  the  district  over  which  the  operations  of  such 
Federal  reserve  bank  are  to  be  carried  on,  the  city  and 
State  in  which  said  bank  is  to  he  located^  the  amount  of 
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capital  stock  and  the  number  of  shares  into  which  the 
same  is  divided     *     *    *." 

Upon  the  filing  of  such  certificate  with  the  Comptroller 
of  the  Currency  in  the  manner  prescribed,  such  Federal 
reserve  bank — 

"shall  become  a  body  corporate  and  as  such,  and  in  the 
name  designated  in  such  organization  certificate^  shall  have 
power — 

"  *  ♦  *  To  have  succession  for  a  period  of  twenty 
years  from  its  organization  unless  it  is  sooner  dissolved  by 
an  act  of  Congress,  or  unless  its  franchise  becomes  for- 
feited by  some  violation  of  law."     (Sec.  4.) 

It  is  to  be  noted  that  there  is  no  provision  in  the  act  by 
which  the  Federal  Reserve  Board  may  change  the  name  of 
a  Federal  reserve  bank  or  amend  its  certificate  in  this  re- 
spect.   The  whole  tenor  suggests  permanency. 

The  omission  of  Congress  to  grant,  by  express  language, 
the  power  to  change  Federal  reserve  cities  is  significant^ 
especially  in  view  of  the  language  of  section  11  (e)  of  the 
act,  which  confers  the  power — 

"  To  add  to  the  number  of  cities  classified  as  reserve  and 
central  reserve  cities  *  *  *;  or  to  reclassify  existing 
reserve  and  central  reserve  cities,  or  to  terminate  their 
designation  as  such." 

It  would  have  been  equally  easy,  had  Congress  desired 
to  grant  the  authority  to  designate  new  Federal  serve 
cities,  to  have  said  so  in  express  terms.  {T Olson  v.  United 
States^  100  U.  S.,  43,  46,  quoted  in  my  opinion  of  Novem- 
ber 22,  1915,  supra.) 

It  may  be  suggested  that  changes  in  the  "customary 
course  of  business"  or  other  changes  not  foreseen  by  the 
organization  committee  may  result  in  inconveniences  which 
the  Federal  Reserve  Board  can  not  remedy  if  its  power  to 
change  the  location  of  Federal  reserve  cities  is  denied. 
The  answer  is  that  the  remedy  is  with  Congress,  in  so  far 
as  it  may  not  already  be  supplied  by  section  3,  which  au- 
thorizes the  establishment  of  as  many  branch  banks  in  any 
district  as  may  be  found  expedient. 

To  sum  up  my  conclusion  on  the  question  whether  the 
Federal  Reserve  Board  can  legally  change  the  present 
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location  of  any  Federal  reserve  bank,  I  am  of  opinion  that 
the  board  has  no  such  power,  and  that  such  power  is  lack- 
ing whether  there  has  been  an  alteration  or  readjustment 
in  the  district  lines  or  not. 

II. 

Coming  now  to  the  consideration  of  the  second  question 
submitted,  namely,  whether  the  Federal  Reserve  Board,  in 
exercising  its  admitted  power  to  readjust,  must  preserve 
the  $4,000,000  minimum  capitalization  required  of  each 
Federal  reserve  bank  as  a  condition  precedent  to  the  com- 
mencement of  business,  I  am  of  opinion  that  this  question 
is  to  be  answered  in  the  negative. 

The  Federal  reserve  act  provides,  in  section  2 : 

"  No  Federal  reserve  bank  shall  commence  business  with 
a  subscribed  capital  less  than  $4,000,000." 

The  same  section  also  contains  a  provision  requiring 
subscriptions  to  the  capital  stock  to  be  paid — 

"  One-sixth  *  *  *  on  call  of  the  organization  com- 
mittee or  of  the  Federal  Reserve  Board,  one-sixth  within 
three  months  and  one-sixth  within  six  months  thereafter, 
and  the  remainder  of  the  subscription,  or  any  part  thereof, 
shall  be  subject  to  call  when  denied  necessary  by  the  Fed- 
eral Reserve  Board    *    *    *." 

Section  4  contains  the  following  provision: 

"  When  the  minimum  amount  of  capital  stock  pre- 
scribed by  this  act  for  the  organization  of  any  Federal 
reserve  bank  shall  have  been  subscribed  and  allotted^  the 
organization  committee  shall  designate  any  five  banks 
*     *     *    to  execute  a  certificate  of  organization    *     *     *, 

"  Upon  the  filing  of  such  certificate  with  the  Comptroller 
of  the  Currency  the  said  Federal  reserve  bank  shall  be- 
come a  body  corporate." 

The  decrease  of  capital  stock  is  authorized  by  the  fol- 
lowing provision  of  section  5: 

"The  outstanding  capital  stock  shall  be  increased  from 
time  to  time  as  member  banks  increase  their  capital  stock 
and  surplus  or  as  additonal  banks  become  members,  and 
may  be  decreased  as  member  banks  reduce  their  capital 
stock  or  surplus  or  cease  to  be  membersJ* 
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Additional  provisions  relating  to  the  decrease  of  capital 
stock  are  found  in  sections  5  and  6,  as  follows: 

"  Sec.  5.  *  *  *  When  a  member  bank  reduces  its  cap- 
ital stock  it  shall  surrender  a  proportionate  amount  of  its 
holdings  in  the  capital  of  said  Federal  reserve  bank,  anrl 
when  a  meiriber  hank  voluntarily  liquidates  it  shall  sur- 
render all  of  its  holdings  of  the  capital  stock  of  said  Fed- 
eral reserve  bank  and  be  released  from  its  stock  subscrip- 
tion not  previously  called.  In  either  case  the  shares  sur- 
rendered shall  he  canceled  and  the  member  bank  shall  re- 
ceive in  payment  therefor  *  *  *  a  sum  equal  to  its 
cash-paid  subscriptions  on  the  shares  surrendered  *  *  * 
less  any  liability  of  such  member  bank  to  the  Federal  re- 
serve bank. 

"Sec.  6.  //  any  member  hank  shall  be  declared  insol- 
vent *  *  *  the  stock  held  by  it  in  said  Federal  reserve 
bank  sJiall  be  canceled  *  *  *  and  all  cash-paid  sub- 
scriptions on  said  stock,  with  one-half  of  one  per  centum 
per  month  from  the  period  of  last  dividend,  not  to  exceed 
the  book  value  thereof,  shall  be  first  applied  to  all  debts 
of  the  insolvent  member  bank  to  the  Federal  reserve  bank, 
and  the  balance,  if  any,  shall  be  paid  to  the  receiver  of 
the  insolvent  bank.  Whenever  the  capital  stock  of  a  Fed- 
eral reserve  bank  is  reduced^  either  on  account  of  a  reduc- 
tion in  capital  stock  of  any  member  bank  or  of  the  liqui- 
dation or  insolvency  of  such  bank,  the  board  of  directors 
shall  cause  to  be  executed  a  certificate  to  the  Comptroller 
of  the  Currency  showing  such  reduction  of  capital  stock 
and  the  amount  repaid  to  such  bank." 

In  section  9  it  is  provided : 

"  If  at  any  time  *  *  *  a  member  bank  has  failed  to 
comply  with  *  *  *  the  regulations  of  the  Federal  Re- 
serve Board,  it  shall  be  within  the  power  of  the  said 
board,  after  hearing,  to  require  such  bank  to  surrender  its 
stock  in  the  Federal  reserve  bank ;  *  ♦  *  and  said  Fed- 
eral reserve  bank  shall,  upon  notice  from  the  Federal  Re- 
serve Board,  be  required  to  suspend  said  bank  from  fur- 
ther privileges  of  membership,  and  shall  within  thirty  days 
of  such  notice  cancel  and  retire  its  stock  and  make  pay- 
ment therefor  in  the  manner  herein  provided." 
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It  will  be  observed  from  the  foregoing  quotations  that 
the  Federal  reserve  act  expressly  provides  that  no  Feder;il 
reserve  bank  shall  commence  business  with  a  subscribe<l 
capital  of  less  than  $4,000,000.  (Sec.  2.)  They  were  each 
to  be  organized  when  the  minimum  amount  of  capital 
stock  had  been  subscribed.  (Sec.  4.)  Only  three-sixths  of 
the  capita]  subscribed  is  required  to  be  paid  in,  the  re- 
mainder being  left  "subject  to  call  when  deemed  nece:s- 
sary  by  the  Federal  Reserve  Board."    (Sec.  2.) 

The  act  specifically  provides  for  the  decrease  of  capital- 
stock   (1)   as  member  banks  reduce  their  capital  stock; 
and  (2)  as  they  cease  to  be  members.     (Sec.  5.) 

Member  banks  may  cease  to  be  members  for  any  of 
four  causes — 

(a)  Voluntary  liquidation  (sec.  5) ; 

(b)  Insolvency  (sec.  6) ; 

(c)  Violation  of  regulations  of  Federal  Reserve  Board 
(sec.  9) ; 

(d)  Transfer  from  one  Federal  district  to  another 
through  readjustment  of  districts  (sec.  2). 

The  act  specifically  requires  the  cancellation  of  capital 
stock  where  membership  ceases  under  (a),  (&),  or  (c), 
(Sees.  5,  6,  and  9.) 

No  specific  provision  is  made  for  cancellation  of  capital 
stock  where  membership  ceases  under  (d).^ 

While  the  minimum  capital  had  to  be  subscribed  in 
order  to  commence  business,  the  maintenance  of  that  mini- 
mum is  nowhere  prescribed  by  the  act.  The  fact  that  the 
board  is  to  determine  whether  more  than  half  the  sub- 
scription is  to  be  paid  in  seems  to  indicate  that  the  mini- 
mum to  be  subscribed  was  fixed  as  a  precaution  to  make 
sure  that  ample  credit  should  be  pledged  to  insure  the 
success  of  the  system. 

Not  only  is  the  maintenance  of  the  minimum  not  pre- 
scribed, but  express  provision  is  made  for  reducing  the 
capital  stock  as,  or  whenever,  member  banks  "cease  to 
be  members."  This  language  is  general  and  includes  in 
its  terms  all  cases  in  which  member  banks  cease  to  be 
members.  It  is  coupled  with  no  expressed  condition  that 
the  minimum  capitalization  be  preserved,  and  since  the 
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Federal  reserve  act  required  the  organization  of  the  Fed- 
eral reserve  banks  upon  the  subscription  of  the  minimum, 
it  is  obvious  that  any  reduction  whatever  made  after 
commencing  business  might  reduce  the  capital  below  the 
minimum. 

It  is  plain  that  a  member  bank  can  be  a  member  only 
of  the  Federal  reserve  bank  of  the  district  in  which  both 
are  located.  This  is  obvious  from  the  nature  of  the  Fed- 
eral reserve  districts  and  is  assumed  in  sections  2,  4,  and  9. 
Of  necessity,  therefore,  when  the  Federal  Reserve  Board, 
in  the  exercise  of  its  power  to  readjust,  transfers  a  member 
bank  from  one  district  to  another,  such  transferred  bank 
must  cease  to  be  a  member  of  the  Federal  reserve  bank  of 
the  district  from  which  it  is  transferred.  When  it  thus 
ceases  to  be  a  member,  the  capital  of  the  Federal  reserve 
bank  may  be  reduced;  and  there  is  nothing  in  the  act 
requiring  the  reduction  to  be  made  subject  to  the  main- 
tenance of  a  minimum  capital. 

It  is  to  be  noted  that  section  6  provides  that  the  capital 
stock  shall  be  increased  and  muy  be  decreased  under  the 
conditions  therein  mentioned.  Succeeding  provisions  of 
sections  5,  6,  and  9,  however,  make  it  clear  that  may  is 
here  used  in  the  sense  of  shall^  as  applied  to  cases  arising 
under  (a),  (&),  and  {c).  It  seems  reasonable  to  infer  that 
it  is  used  in  the  ^ame  sense  as  applied  to  {d).  But  whether 
so  used  or  used  in  its  more  literal  sense  is  here  immaterial, 
for,  so  far  as  the  answer  to  the  question  submitted  is  con- 
cerned, the  result  is  the  same  whether  the  board  is  required 
or  merely  authorized  to  reduce  the  capital  when  member 
banks  cease  to  be  members. 

Nor  can  any  significance  be  attached  to  the  fact  that 
specific  provision  is  made  for  reducing  the  capital  stock 
of  a  Federal  reserve  bank  in  cases  arising  under  (a),  (6), 
and  (c),  while  the  act  is  silent  as  to  cases  arising  under 
(rf).  The  cases  specifically  provided  for  include  cases 
where  the  member  banks  cease  to  be  members  as  the  direct 
result  of  their  own  acts  or  conduct.  Cases  under  {d) 
arise  where  banks  cease  to  be  members  as  an  incident  of 
the  exercise  of  the  power  of  the  Federal  Reserve  Board 
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to  readjust  districts.  The  grant  of  the  specific  power  to 
readjust  carries  with  it,  as  fuUy  as  if  expressed  in  the  act, 
the  power  to  do  what  is  necessarily  incidental.  (Broom's 
Maxims,  7th  ed.  505;  199  U.  S.  12.) 

My  conclusion  as  to  the  second  question  submitted  is 
that  the  Federal  reserve  act,  in  prescribing  a  minimum 
capitalization  of  $4,000,000  for  Federal  reserve  banks  as 
a  condition  precedent  to  commencing  business,  does  not 
require  that  such  minimum  capitalization  shall  be  pre- 
served under  the  circumstances. 
Very  respectfully, 

T.  W.  GREGORY. 

To  the  President. 


GROVER  CLEVELAND  BIRTHPLACE. 

The  proposed  gift  of  the  Grover  Cleveland  birthplace  at  Caldwell, 
N.  J.,  upon  the  condition  that  the  property  be  maintained  as  a 
suitable  memorial,  should  not,  as  a  matter  of  administrative 
policy,  be  accepted  on  behalf  of  the  United  States,  without  the 
consent  of  Congress  and  the  President. 

Department  of  Justice, 

April  18,  1916. 

Sir:  I  have  the  honor  to  acknowledge  your  request  of 
the  1st  instant  for  my  opinion  as  to  whether  or  not  you 
have  authority  to  accept  the  gift  on  behalf  of  the  United 
States  of  the  Grover  Cleveland  birthplace  at  Caldwell, 
N.  J. 

The  accompanying  papers  show  that  the  Grover  Cleve- 
land Birthplace  Memorial  Association,  a  corporation  or- 
ganized under  the  laws  of  New  Jersey,  wishes  the  United 
States  to  take  this  property,  which  it  owns  without  in- 
cumbrance, and  make  of  it  a  public  memorial  to  Mr. 
Cleveland,  the  only  conditon  being  that  it  shall  be  suit- 
ably maintained  in  accordance  with  the  objects  set  forth 
in  the  certificate  of  incorporation.  Of  these  objects,  the 
third,  fourth,  and  fifth  seem  the  most  material,  and  they 
include  generally  the  keeping  up  of  the  property  in  every 
respect  so  that  it  may  be  a  suitable  and  fitting  memorial ; 
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the  erection  by  the  association  or  others  of  a  library  for 
the  use  of  the  public  of  the  borough  of  Caldwell;  the 
erection  of  monuments  and  additional  buildings,  and  the 
collection  of  historical  relics. 

I  pass  by,  as  not  necessary  for  determination,  the  ques- 
tions whether  section  3736,  Revised  Statutes,  which  pro- 
vides tliat  no  land  shall  be  purchased  on  account  of  the 
United  States,  except  under  a  law  authorizing  such  pur- 
chase, applies  to  a  mere  donation  (as  to  which  there  is  a 
difference  of  opinion),  and  whether  this  is  a  "relinquish- 
ment of  such  tracts"  within  the  meaning  of  section  2  of 
"An  act  for  the  preservation  of  American  antiquities," 
approved  June  8,  1906  (34  Stat.  225) y  (as  to  which  see 
Sen.  Rept.  3797,  59th  Cong.,  1st  sess.,  and  Cong.  Rec,  59th 
Cong.,  1st  ses.,  p.  7888) ;  because^  in  my  judgment^  to  ac- 
cept this  gift  would  violate  the  spirit  of  sections  3679, 
3732,  and  3733,  Revised  Statutes,  which  in  substance  pro- 
hibit contracts  on  behalf  of  the  United  States  unless  they 
are  either  authorized  by  law  or  under  an  appropriation 
adequate  to  their  fulfilment.  That  a  grant  which  imposes 
onerous  obligations  upon  the  grantee,  as  does  this  one,  is  a 
contract  can  not  be  doubted  (Fletcher  v.  Peck^  6  Cranch. 
87) ;  and  that  this  one  is  not  authorized  by  law  or  under 
any  appropriation  is  admitted.  The  fact  that  an  appro- 
priation may  be  subsequently  made  only  results  in  making 
the  grant  either  illusory  or  no  grant  at  all.  (See  4  Op. 
490;  5  ib.  15;  13  ib.  465;  15  ib.  235,  240;  19  ib.  50,  54;  21 
ib.  537,  540;  N.  Y.  C.  &  H.  R.  R.  R.  v.  U.  S.,  21  Ct.  of 
Clms.  468,  471.) 

In  view  of  the  uncertain  scope  of  the  power  to  accept  a 
donation  without  Congress's  authorization,  and  especially 
in  view  of  the  delicate  question  arising  in  this  offer  be- 
cause of  the  obligation  that  must  be  assumed  in  connection 
therewith,  I  would  suggest,  as  a  matter  of  administrative 
policy,  that  the  consent  of  the  Congress,  as  well  as  that  of 
the  President,  should  be  had. 

I  have  the  honor  to  be,  your  obedient  servant, 

T.  W.  GREGORY. 

To  the  President. 
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ADMISSION  OP  CHINESE   INTO  UNITED   STATES. 

Paragraph  "  F "  of  rule  9  of  the  Chinese  admission  rej?iilations. 
which,  in  effect,  denies,  citizenship  to  foreign-born  children  of 
American  Chinese,  is  invalid. 

Foreign-born  chilj;]ren  of  American-born  Chinese  fathers  are  en- 
titled to  enter  tbe  United  States  as  citizens  thereof,  notwith- 
standing the  fact  that  they  continued  to  reside  for  sometime  in 
China  after  reaching  their  majorities,  without  any  affirmative 
action  on  their  part  Indicating  an  intention  to  remain  citizens 
of  the  United  States. 

Department  of  Justice, 

AprU  27, 1916. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  March  14,  1916,  with  inclosures,  wherein  you  re- 
qest  my  opinion  upon  the  following  two  questions,  aris- 
ing in  the  cases  of  Wong  Gim  Toon  and  Wong  Shing 
Gim,  two  Chinese  persons  who  have  applied  for  admission 
into  this  country  upon  the  ground  that  they  are  citizens 
of  the  United  States : 

"  1.  Is  paragraph  "  F "  of  rule  9  of  the  Chinese  regu- 
lations, infra,  which,  in  effect,  denies  citizenship  to  for- 
eign-bom children  of  American  Chinese,  a  valid  regula- 
tion ? 

"2.  If  such  rule  is  not  valid,  are  the  above  named 
Chinese  entitled  to  enter  the  United  States  as  citizens 
thereof  in  view  of  the  fact  that  they  continued  to  reside 
for  some  time  in  China  after  reaching  their  majorities 
without  any  affirmative  action  on  their  part  indicating  an 
intention  to  remain  citizens  of  the  United  States?" 

The  essential  facts  are  that  one  of  these  Chinamen  is  22 
years  and  11  months  of  age,  and  the  other  28  years  and  6 
months;  that  they  are  sons  of  Chinamen  who,  by  reason 
of  their  birth  in  the  United  States,  are  citizens  of  the 
United  States;  that  under  paragraph  F  of  rule  9,  infra, 
they  haf  e  been  denied  entry  by  the  immigration  officers  at 
San  Francisco,  whose  decision  is  now  pending  before  you 
on  executive  appeal. 

I  regard  paragraph  F  as  invalid,  and  for  these  reasons: 

The  pertinent  portion  reads  as  follows : 

**(/)  The  Supreme  Court  having  held  that  a  person  of 
the  Chinese  race  bom  in  the  United  States  is  a  citizen 
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thereof  under  the  Constitution,  and  persons  of  said  race 
not  being  eligible  to  become  citizens  by  naturalization, 
i.  e.,  otherwise  than  by  birth  within  the  limits  of  the 
country,  but  citizens  of  this  country  being  entitled  to  the 
company  of  their  wives  and  to  the  care  and  custody  of 
their  children,  upon  the  same  theory  described  in  para- 
graph {a)  hereof,  the  dependent  members  of  the  house- 
hold of  a  Chinese  American  citizen  may  be  admitted  to 
the  United  States  without  presenting  the  certificate  re- 
quired by  section  6  of  the  act  of  July  6,  1884,  and  the 
following  conditions  are  prescribed  with  respect  to  the 
proof  that  shall  be  exacted  in  such  cases." 

Your  first  question  interprets  the  rule  just  quoted  as 
denying  "  citizenship  "  to  foreign-born  children  of  Ameri- 
can Chinese. 

The  statute  which  confers  citizenship  upon  foreign- 
bom  children  of  citizens  of  the  United  States  is  section 
1993,  Revised  Statutes,  which  reads  as  follows: 

"  All  children  heretofore  born  or  hereafter  born  out  of 
the  limits  and  jurisdiction  of  the  United  States,  whose 
fathers  were  or  may  be  at  the  time  of  their  birth  citizens 
thereof,  are  declared  to  be  citizens  of  the  United  States: 
but  the  rights  of  citizenship  shall  not  descend  to  children 
whose  fathers  never  resided  in  the  United  States." 

It  is  to  be  observed  that  the  statute  employs  the  term 
"aH  children."  Under  well-established  rules  of  construc- 
tion, if  the  statute  is  to  be  limited  to  children  other  than 
Chinese,  such  exception  must  be  made  by  Congress.  It 
can  not  be  supplied  by  interpretation.  Mackenzie  v.  Hare^ 
239  U.  S.  299;  United  States  v.  Bamow,  239  U.  S.  74; 
United  States  v.  Wong  Kim  Ark,  169  U.  S.  693,  694,  697 ; 
United  States  v.  Portale,  235  U.  S.  27,  30. 

It  is  suggested  in  the  papers  submitted  by  you  that  au- 
thority for  so  restricting  section  1993,  Revised  Statutes, 
may  be  derived  from  the  supposed  congressional  policy  of 
withholding  the  privilege  of  naturalization  from  Chinese 
aliens,  which  policy,  it  is  claimed,  is  manifested  mainly  in 
(1)  section  2169,  Revised  Statutes,  restricting  naturaliza- 
tion to  "  free  white  persons,  and  to  aliens  of  African  na- 
tivity, and  to  persons  of  African  descent;"  (2)  section  14 
of  the  Chinese  exclusion  act  of  May  6,  1882  (22  Stat.  58, 
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61),  forbidding  any  State  or  Federal  coui't  to  "admit 
Chinese  to  citizenship,"  and  (3)  that  portion  of  the  same 
section  providing  that  all  laws  in  conflict  therewith  are 
repealed. 

I  can  not  concur  in  that  view.  Section  1993  deals  spe- 
cifically with  the  citizenship  of  children  of  citizens,  while 
section  2169  deals  with  the  classes  of  aliens  who  may  be 
admitted  to  citizenship  through  naturalization  proceedings. 
Moreover,  section  1993  appears  in  the  Eevised  Statutes 
under  the  title  "Citizenship,"  while  section  2169  appears 
under  the  title  "  Naturalization,"  and  by  its  own  terms  is 
restricted  to  that  title.  The  two  statutes  operate  in  inde- 
pendent fields,  and  neither  one  restricts  the  other. 

The  legislative  history  of  section  14,  supra^  discloses 
that  it  was  enacted  because  some  courts  had  admitted 
Chinese  aliens  to  citizenship  contrary  to  the  true  intent 
of  section  2169,  and  the  fact  that  it  is  addressed  alone  to 
the  courts.  State  and  Federal,  confirms  this  view.  '  (Cong. 
Kec,  vol.  13,  pp.  1481,  1549,  1586,  1747;  Van  Dyne  on 
Naturalization,  1907,  p.  43.) 

Nor  does  the  provision  for  the  repeal  of  all  laws  in  con- 
flict with  the  act  of  which  that  section  forms  a  part,  au- 
thorize excepting  Chinese  children  from  the  operation  of 
section  1993,  supra.  It  merely  expresses  a  cardinal  prin- 
ciple of  construction  (United  States  v.  Tynen^  11  Wall.  88, 
92;  Bird  v.  United  States,  187  U.  S.  118,  125),  and  was 
doubtless  inserted  only  out  of  abundant  caution.  Its  in- 
sertion does  not,  as  is  argued  in  the  papers  submitted  by 
you,  assume  the  existence  of  some  conflicting  statute;  but 
conceding  arguendo  that  such  a  result  follows,  this  would 
not  justify  construing  section  14  as  repealing  section  1993 
in  whole  or  in  part,  unless  "a  positive  repugnancy"  be- 
tween the  two  laws  is  shown  {United  States  v.  Lee  Yen 
Tai,  185  U.  S.  213,  221).  No  such  repugnancy  exists,  and 
under  elementary  rules  both  statutes  must  be  upheld  ac- 
cording to  their  plain  terms. 

As  adding  cogency  to  the  view  herein  expressed,  refer- 
ence may  be  made  to  the  opinion  rendered  to  the  Secretary 
of  the  Treasury  by  former  Attorney  General  Griggs  (23 
Op.  345),  upon  the  question  whether  Chinese  persons 
bom  or  naturalized  in  the  Hawaiian  Islands  prior  to 
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(irant  in  his  annual  message  to  Congress  in  1874.  He  said, 
inter  alia: 

"  I  have  again  to  call  the  attention  of  Congress  to  the 
unsatisfactory  conditions  of  the  existing  laws  with  refer- 
ence to  expatriation  and  the  election  of  nationality.  For- 
merly, amid  conflicting  opinions  and  decisions,  it  was 
difficult  to  exactly  determine  how  far  the  doctrine  of  per- 
petual allegiance  was  applicable  to  citizens  of  the  United 
States.  Congress,  by  the  act  of  the  27th  of  July,  1868* 
asserted  the  abstract  right  of  expatriation  as  a  funda- 
mental principle  of  this  Government.  Notwithstanding 
such  assertion,  and  the  necessity  of  frequent  application 
of  the  principle,  no  legislation  has  been  had  defining  what 
acts  or  formalities  shall  work  expatriation,  or  when  a 
citizen  shall  be  deemed  to  have  renounced  or  to  have  lost 
his  citizenship.  The  importance  of  such  definition  is  ob- 
vious. The  representatives  of  the  United  States  in  foreign 
countries  are  continually  called  upon  to  lend  their  aid 
and  the  protection  of  the  United  States  to  persons  con- 
cerning the  good  faith  or  the  reality  of  whose  citizenship 
there  is  at  least  great  question.  In  some  cases  the  pro- 
visions of  the  treaties  furnish  some  guide;  in  others,  it 
seems  left  to  the  person  claiming  the  benefits  of  citizen- 
ship, while  living  in  a  foreign  country,  contributing  in  no 
manner  to  the  performance  of  the  duties  of  a  citizen  of 
the  United  States,  and  without  intention  at  any  time  to 
return  and  imdertake  those  duties,  to  use  the  claims  of 
citizenship  of  the  United  States  simply  as  a  shield  from 
the  performance  of  the  obligations  of  a  citizen  elsewhere. 
(Moore's  Int.  Law  Digest,  vol.  3,  p.  713.)" 

The  same  need  for  legislation  was  recognized  by  former 
Attorney  General  Williams  in  an  opinion  rendered  in  1873 
to  the  President  upon  the  general  subject  of  expatriation. 
(14  Op.  295,  300.) 

In  the  report  on  "  citizenship,  expatriation,  and  protec- 
tion abroad,"  transmitted  to  Congress  in  1906  by  the  then 
Secretary  of  State  (H.  R.  Doc.  326,  59th  Cong.,  2d  sess.). 
which  report  appears  to  have  been  the  genesis  of  the 
present  so-called  expatriation  act  of  1907,  section  6  of 
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which  is  above  set  forth,  the  previous  existing  situation  is 
thus  outlined  at  page  26 : 

"  It  is  held  that  the  duties  of  a  citizen  toward  the  state 
and  of  the  state  toward  a  citizen  are  reciprocal  obligations, 
lind  that  the  state  is  not  hound  to  protect  one  who  can  not 
protect  it.  In  refusing  protection  to  a  person  who  is  resi- 
dent abroad  without  intention  of  returning  to  this  coun- 
try one  of  his  rights  of  ^citizenship  is  withdrawn;  but  if 
his  intention  changes  and  he  returns  to  the  United  States 
to  reside  he  may  assume  at  once  his  right  to  protection; 
und,  upon  satisfying  the  Secretary  of  State  of  his  inten- 
tion to  return,  he  may,  if  he  goes  abroad  again,  receive  this 
Government \s  document  of  protection.  He  may  thus  really 
play  fast  and  loose  with  his  nationality,  resuming  tomor- 
row rights  which  he  lost  yesterday. 

"  When  and  under  what  circumstances  it  is  permisible  to 
assume  that  the  conditions  have  arisen  which  require  the 
withdrawal  of  protection  are  matters  left  wholly  to  the 
discretion  of  the  Executive,  and  he  has  not  statute  to  guide 
him  or  support  him. 

"  It  is  difficult  to  determine  when  those  who  have  been 
absent  from  the  United  States  for  a  long  time  and  who 
give  no  tangible  evidence  of  an  intention  of  returning 
should  be  left  without  protection.  When  they  are  refused 
they  are  aware  that  it  is  in  the  discretion  of  the  Executive 
to  accord  them  protection ;  they  are  aware  that  the  policy 
toward  them  has  not  been  stable  and  that  one  official  may 
grant  what  another  has  refused.  They  do  not  accept, 
therefore,  a  refusal  as  finul,  but  strain  their  energies  to  in- 
duce a  change  of  decision,  and  their  cases  remain  open 
while  their  status  remains  undefined.  It  seems  to  be  clear 
that  these  people  have  by  their  own  act  worked  their  own 
expatriation,  and  that  their  status  should  be  put  beyond 
the  uncertainty  or  fluctuiitions  of  executive  policy  by  a 
declaratory  law." 

I  have  referred  in  extenso  to  this  early  history  that  it 
n)ight  be  more  readily  d3termined  whether  there  is  any 
persuasive  reason  for  holding  that  it  was  the  purpose  of 
section  6  of  the  act  of  1907  in  making  merely  future  pro- 
tection dependent  upon  the  person  taking  the  steps  therein 
prescribed,  to  give  sanction  to  the  supposed  international 
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rule  which  would  treat  the  person  who  had  not  taken 
those  steps  and  continued  to  reside  abroad  as  thereby  elect- 
ii  g  citizenship  in  the  country  in  which  he  so  resided. 

It  is  believed  the  statute  invites  no  such  construction. 
If  Congress  had  intended  that  loss  of  citizenship  as  well 
as  loss  of  right  to  further  protection  should  follow  from 
the  failure  of  the  person  to  register  at  an  American 
consulate  upon  reaching  the  age  of  18  years  their  in- 
tention to  become  a  resident  and  remain  a  citizen  of  the 
United  States,  and  to  take  the  oath  of  allegiance  to  the 
United  States  upon  attaining  their  majority,  apt  language 
would  have  been  used  by  Congress  to  express  that  inten- 
tion. Such  a  result  would  not  have  been  left  to  a  rule 
whose  very  uncertainty  of  application  contributed  in  part 
at  least  to  the  enactment  of  the  present  statute.  Having, 
therefore,  required  the  person  to  take  the  above-described 
steps  merely  "in  order  to  receive  the  protection  of  this 
Government,"  there  is  no  escape  from  the  conclusion  as 
stated  in  Mackenzie  v.  Hare^  239  U.  S.  299,  308  (in  which 
the  court  was  urged  to  construe  the  third  section  of  the  act 
herein  involved  contrary  to  its  plain  language),  that — 
"all  the  reasons  that  induced  its  enactment  and  all  of 
its  purposes  must  be  supposed  to  be  satisfied  and  expressed 
by  its  words.  *  *  *  It  would  transcend  judicial  power 
to  insert  limitations  or  conditions  upon  disputable  con- 
siderations of  reasons  which  impelled  the  law,  or  of  condi- 
tions to  which  it  might  be  conjectured  it  was  addressed 
and  intended  to  accommodate.'' 

This  view  appears  to  accord  with  the  administration 
of  the  law  by  the  State  Department.  That  department  in 
1911  issued  a  circular  of  instructions  to  the  diplomatic 
and  consular  officers  stating  that  the  declarations  of  in- 
tention, etc.,  required  by  section  6,  supra^  had  reference 
to  the  right  of  protection  rather  than  citizenship  under 
municipal  law,  and  that — 

"such  declarations  may  be  made  at  any  time  after  the 
minors  concerned  have  reached  the  age  of  eighteen  years 
and  before  they  take  the  oath  of  allegiance  to  the  United 
States," 
and  also  that— 
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•*  the  oath  of  allegiance  may  be  taken  within  a  reason- 
able time  after  attaining  majority."  (Borchard  on  "  Dip- 
lomatic Protection  of  Citizens  Abroad,"  pp.  586,  587.) 

An  analysis  of  the  whole  act  of  1907  also  fortifies  the 
view  herein  expressed.  To  illustrate,  section  2  declares 
what  acts  shall  on  the  part  of  "any  American  citizen" 
constitute  expatriation,  and  what  acts  on  the  part  of  "  any 
naturalized  citizen  "  shall  work  a  presumptive  loss  of  citi- 
zenship. Section  3  provides  that  "  any  American  woman  " 
who  marries  a  foreigner  shall  take  the  nationality  of  her 
husband,  but  with  the  privilege  of  resuming  her  American 
citizenship  upon  the  termination  of  the  marital  relation. 
Section  4  covers  the  retention  of  American  citizenship 
after  termination  of  marital  relations  by  a  foreign  woman 
who  marries  "  an  American*"  Section  5  covers  the  citi- 
zenship of  children  bom  abroad  of  alien  parents,  by  vir- 
tue of  the  naturalization  of  the  parent.  Section  6  is  the 
one  hereinbefore  dealt  with,  and  need  not  be  further  out- 
lined. We  thus  see  that  Congress  has  provided  a  complete 
scheme  obviously  intended  to  cover  the  entire  subject, 
except  as  it  may  be  altered  or  modified  by  Federal  law. 
There  is  no  existing  law  which  so  affects  section  6,  here 
under  consideration. 
RespectfuUy, 

T.  W.  GREGORY. 

To  the  Secretary  of  Labor. 


STEAMER  Ti.U«C7/Sf— SECTION  14  of  SEAMEN'S  ACT. 

The  steam  vessel  Taurus,  used  in  transporting  persons  for  hire 
from  New  York  City  to  and  from  the  fishing  banks  in  the  Atlantic 
Ocean  from  8  to  10  miles  outside  the  lower  bay  of  New  York 
Harbor,  is  subject  to  certain  provisions  of  section  14  of  the  sea- 
men's act  of  March  4.  1915  (38  Stat  1170),  relating  to  Ufe- 
saviug  appliances  and  equipment. 

Department  of  Justice, 

May  5,  1916. 
Sir  :  I  have  the  honor  to  acknowledge  your  letter  of  the 
14th  instant,  requesting  my  opinion  whether  the  steam  ves- 
sel Taurus  is  subject  to  certain  provisions  of  section  14  of 
the  seamen's  act  of  March  4,  1915  (38  Stat.  1164,  1170). 
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This  vessel,  for  several  years  before  the  going  into  ef- 
fect of  the  act,  was  used  in  transporting  persons  for  hire 
from  New  York  City  to  the  fishing  banks  and  return,  said 
banks  being  in  the  Atlantic  Ocean  from  8  to  10  miles  out- 
side the  lower  bay  of  New  York  Harbor.  She  sailed 
daily,  as  the  weather  permitted,  leaving  the  dock  at  8.20 
a.  m.  and  returning  about  4.30  or  5  p.  m.  "  The  route  is 
usually  from  one  to  four  miles  off  shore  and  never  more 
than  eight  or  ten"  (statement  of  owners).  During  this 
time  she  was  seldom  outside  the  harbor  limits  for  more 
than  four  hours,  about  three  hours  of  which  was  spent  at 
anchor.  The  crew  was  employed  and  paid  at  a  stipulated 
rate  for  each  trip,  and  all,  with  the  exception  of  the  watch- 
man, left  the  vessel  each  night  for  their  homes.  The  ves- 
sel was  annually  inspected  and  certificated  ^s  a  passenger 
vessel  for  bays,  harbors,  rivers,  and  coastwise  service. 

Section  14  of  the  seamen's  act  is  an  additive  amendment 
to  section  4488,  Revised  Statutes.  The  latter  is  a  part  of 
tittle  52,  a  comprehensive  code  relating  to  safety  of  life  on 
navigable  waters  of  the  United  States.  (Hartranft  v.  Du 
Pont,  118  U.  S.  223,  226).  The  first  section  of  this  code 
(4399)  provides  that  "every  vessel  propelled  in  whole  or 
in  part  by  steam  shall  be  deemed  a  steam-vessel  within  the 
meaning  of  this  title."  Its  second  (4400)  makes,  subject 
to  the  provisions  of  the  title  "  all  steam  vessels  navigating 
any  waters  of  the  United  States  which  are  common  high- 
ways of  commerce,  or  open  to  general  or  competitive  navi- 
gation." It  provides  for  the  inspection  of  hulls  "  of  each 
steam  vessel"  (4417),  of  their  boilers  (4418),  the  licensing 
of  officers  "  of  all  steam  vessels  "  (4438) ;  and  also  regulates 
the  number  of  passengers  the  vessels  shall  carry  (4464). 
As  to  life-saving  equipment,  it  first  covers  "  every  steam- 
vessel  navigating  rivers  only"  (4481) ;  then  provides  that 
'  every  steamer  navigating  the  ocean,  or  any  lake,  bay,  or 
sound  of  the  United  States"  shall  have  such  number  of 
lifeboats,  etc.,  as  will  best  secure  the  safety  of  the  persons 
on  board  (4488) ;  and  finally  imposes  the  duty  upon  the 
board  of  supervising  inspectors  to  determine  the  character 
of  life-saving  equipment  best  adapted  to  the  circum* 
stances. 
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There  can  be  no  doubt,  and,  in  fact,  it  seems  to  be 
admitted,  that  the  Taurus  falls  within  section  4488  before 
it  was  amended.  The  section,  as  has  been  said,  is  part  of 
a  comprehensive  code  regulating  safety  of  life  on  the 
navigable  waters  of  the  United  States,  and  including  every 
class  of  vessel  propelled  by  steam  {The  Sc&to  No.  7,  169 
Fed.  717 ;  Revesies  v.  United  States,  35  Fed.  917,  S.  C.  37 
Fed.  447)  except  those  falling  within  the  principle  de  mini- 
mis {United  States  v.  Guess,  48  Fed.  587).  Section  4481 
prescribes  life-saving  equipment  for  "every  steam- vessel 
navigating  rivers  only^'^  and  section  4488  completes  the 
category  of  possible  vessels  by  providing  for  "every 
steamer  navigating  the  ocean,  or  any  lake,  bay,  or  sound 
of  the  United  States."  The  Taurus  clearly  falls  within 
the  latter  class.  Her  certificate  is  really  enough  on  this 
point    {The  Hazel  Kirke,  25  Fed.  601,  603,-  604.) 

Section  4488  provided  that,  as  to  every  vessel  of  this 
class  which  includes  the  Taur^is,  the  board  of  supervising 
inspectors  should  determine  by  regulations  the  character 
of  the  life-saving  equipment.  Section  14  of  the  seamen's 
act  amended  the  section  by  restricting  this  power  of  the 
inspectors  and  providing  that  it  should  be  subject  to  cer- 
tain elaborate  limitations  and  minimum  requirements.  It 
did  not  limit  the  class  of  vessels  subject  to  the  section. 
On  the  contrary,  it  expressly  repeated  the  class  under  the 
same  name ;  "  steamers  navigating  the  ocean,  or  any  lake, 
bay,  or  sound  of  the  United  States."  The  raw/ws- being 
within  section  4488  as  it  originally  stood,  it  follows  in- 
evitably that  she  is  within  the  section  as  amended. 

Section  4488  as  amended,  however,  has  attached  to  it  a 
number  of  specific  regulations,  and  it  is  in  regard  to  one 
which  appears  under  the  heading  "Embarkation  of  the 
passengers  in  the  lifeboats  and  rafts,"  and  is  the  second 
paragraph  of  subdivision  (6)  thereof,  that  the  specific 
question  in  the  present  case  is  raised.  This  regulation 
provides  that  "  at  no  moment  of  its  voyage  shall  any  pas- 
senger steam  vessel  of  the  United  States  on  ocean  routes 
less  than  twenty  nautical  miles  offshore  "  have  less  than  a 
certain  life-saving  equipment.  It  is,  of  course,  admitted 
that  the  Tauius  is  a     "passenger  steam  vessel  of  the 
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United  States,"  but  it  is  denied  that,  on  the  facts  stated 
above,  she  can  be  correctly  described  as  making  a  "  voyage  " 
"on  an  ocean  route." 

Since,  however,  she  is  within  the  main  enactment  of 
section  4488  as  amended,  there  is  the  strongest  presump- 
tion that  she  is  within  the  regulations  which  merely  apply 
the  statute;  and  there  is  nothing  in  the  language  of  the 
above  regulation  to  rebut  this  presumption.  *' Voyage," 
in  seafaring  language,  may  mean  merely  an  adventui'e 
{Friend  v.  Gloucester  Ins.  Co.,  113  Mass.  326,  330;  The 
lirutiis^  2  Gall.  526,  539,  540) ;  but  generally  it  denotes  a 
transit  by  water  from  one  terminus  to  another.  {Brown 
V.  Jones,  2  Gall.  477,  479 ;  The  Brutvs,  supra;  The  John  L, 
Dimmickj  3  Ware  196,  200;  The  Martha,  1  Blatch.  &  B, 
151,  156;  In  re  Moncan,  14  Fed.  44,  46;  The  Mary  Ade- 
laide Randall,  2S  Fed.  222,  225.)  The  terminus  ad  quern 
need  not  be  a  fixed  place  on  land.  The  term  must  have  a 
meaning  according  to  circumstances  {La  Bourgogne,  210 
U.  S.  95,  135),  and  clearly  there  may  be  a  "voyage"  to 
fishing  banks  {Friend  v.  Gloucester  Ins.  Co,,  supra;  Bur- 
gess V.  Equitable  Marine  Ins.  Co.,  126  Mass.  70,  76,  77.) 

"  Route  "  simply  indicates  the  general  course  pursued  on 
the  voyage,  and  it  would  be  idle  to  say  that  the  Taurus 
did  not  follow  a  "  route,"  and  that  that  "  route  "  was  not 
on  the  ocean.  There  can  be  no  doubt  that  the  Taurus,  as 
she  is  within  the  description  of  the  body  of  the  section  as 
being  a  steamer  navigating  the  ocean,  or  any  lake,  bay,  or 
sound  of  the  United  States,  is  also  within  the  description 
of  the  regulation  as  being  a  passenger  steam  vessel  which 
makes  a  voyage  on  an  ocean  route  less  than  20  nautical 
miles  offshore. 

Certain  arguments  of  inconvenience  and  of  injustice  are 
urged,  but  the  statute  is  too  clear  to  admit  of  their  con- 
sideration. 

I  have  the  honor  to  be,  your  obedient  servant, 

T.  W.  GREGORY. 

To  the  Secretaby  of  Commerce. 
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CONTRAC?r  FOR  GOVERNMENT  SUPPLIES. 

It  was  within  the  power  of  the  Joint  Committee  on  Printing  to 
make  a  contract  for  supplying  the  Government  with  so  much 
pai)er  as  may  be  required  for  the  public  printing  and  binding  for 
the  period  of  six  months  from  March  1,  1916,  and  such  contract 
obligate<l  the  contractor  to  furnish  such  paper  to  the  limit  of 
the  Government's  needs  during  the  life  of  the  contract. 

The  Government  has  no  right  to  enter  into  a  new  contract  for  any 
part  of  the  supply  covered  by  the  old  contract,  save  as  provided 
in  the  old  contract  itself. 

The  Government  can  not  be  compelled  to  take  more  than  it  needs, 
though  that  need  is  less  than  the  amount  specified  In  the  schedule 
or  estimates. 

Department  of  Justice, 

June  13^  1916. 

Sir  :  I  have  the  honor  tx)  refer  to  your  letter  of  April  14, 
1916,  and  its  inclosures,  and,  in  compliance  with  your  oral 
request  therefor  of  June  9,  1916,  to  submit  a  formal  opin- 
ion on  the  questions  developed  from  that  letter,  as  follows: 

(1)  Whether  the  contractor,  under  the  contract  for  pub- 
lic printing  supplies  heroinafter  described,  is  bound  to  de- 
liver to  the  extent  of  the  needs  of  the  Government  during 
the  contract  period;  {2^  whether  the  Government  may 
enter  into  a  new  contract  for  such  paper  beyond  the  quan- 
tity specifically  named  in  the  original  contract;  and  (3) 
whether  the  Government,  under  language  such  as  is  found 
in  this  contract,  would  be  required  to  purchase  the  whole 
specified  quantity,  though  such  quantity  was  in  excess  of 
its  needs. 

I  am  of  the  opinion — 

(1)  The  contract  in  question  was  within  the  power  of 
the  Joint  Committee  on  Printing,  and  obligated  the  con- 
tractor to  furnish  the  paper  described  to  the  limit  of  the 
Government's  needs  during  the  life  of  the  contract. 

(2)  The  Government  has  no  right  to  enter  into  a  new 
ccmtract  for  any  part  of  the  supply  covered  by  the  old 
contract,  save  as  provided  in  the  old  contract  itself;  and, 

(3)  The  Government  can  not  be  compelled  to  take  more 
than  its  needs  though  that  need  is  less  than  the  amount 
specified  in  the  schedule  or  estimates. 
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The  questions  arise  on  the  following  statutes  and  facts : 

The  so-called  printing  act  of  January  12,  1895  (28  Stat. 
601),  among  other  things,  provides: 

"  Sec.  26.  The  Public  Printer  shall,  at  the  beginning  of 
each  session  of  Congress,  submit  to  the  Joint  Committee  on 
Printing  estimates  of  the  quantity  of  paper  of  all  descrip- 
tions which  will  be  required     *     *     *    etc. 

"  Sec.  3.  *  *  *  The  Public  Printer  shall,  under  their 
(printing  committee's)  direction,  advertise  *  ♦  *  for 
sealed  proposals  to  furnish  *  ♦  *  paper,  as  specified  in 
the  schedule  to  be  furnished  to  applicants  by  the  Pnblic 
Printer,  setting  forth  in  detail  the  quality  and  quantities 
required  for  the  public  printing. 

"Sec.  4.  The  advertisement  shall  specify  the  minimum 
portions  of  each  quality  of  paper  required  *  *  *  but 
when  the  minimum  portion  so  specified  exceeds,  in  any 
case,  one  thousand  reams,  it  shall  state  that  proposals 
will  be  received  for  one  thousand  reams  or  more. 

"Sec.  5.  *  ♦  *  they  shall  not  consider  any  proposal  ♦  ♦  ♦ 
not  accompanied  by  a  bond  *  *  *  that  the  bidder  *  *  *  if 
his  *  ♦  *  proposal  is  accepted,  shall  enter  into  a  con- 
tract to  furnish  the  articles  proposed  for    ♦     *    *    etc." 

The  procedure  in  this  case  was  as  follows: 

On  January  31,  1916,  an  advertisement  was  published 
naming  no  minimum,  as  such,  but  reading — 

"  Contracts  will  be  entered  into  for  supplying  the  quan- 
tities required,  whether  more  or  less  than  the  estimates, 
for  a  period'of  six  months  or  one  year,  commencing  March 
1,  1916.  *  ♦  ♦  The  approximate  estimated  quanti- 
ties *  *  *  set  forth  in  detail  in  the  schedule  comprise : 
305,000  pounds  news  print  paper.  *  ♦  *  Blank  pro- 
posals containing  the  instructions,  schedule  and  specifica- 
tions *  *  ♦  may  be  obtained  by  addressing  *  *  • 
The  Public  Printer,  Washington,  D.  C."  and  further  stat- 
ing "award  of  contracts"  to  be  made  to  the  lowest  and 
best  bidder  whose  bids  are  "in  conformity  with  the  re- 
quirements  of  the  proposah.'^^ 

The  blank  forms  of  proposals  furnished  intending  bid- 
ders, and  which  was  filled  in  and  returnd  by  the  Republic 
Bag  &  Paper  Co.,  as  its  bid  and  proposal,  stated— 
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"  The  undersigned  *  *  *  hereby  propose  to  supply 
the  Government  of  the  United  States  with  so  much  of  the 
paper,  more  or  less,  embraced  in  the  following  schedule,  as 
may  be  required  for  the  public  printing  and  binding,  from 
March  1,  1916,  to  February  28,  1917,  or  for  a  period  of  6 
months  from  March  1,  1916,  *  *  ♦  etc." 
and  under  the  heading  "  Instructions"  provided — 

"quantity  AND  QUALITT. 

"  The  sub-joined  schedule  specifies  the  quantity  as  nearly 
as  can  be  estimated  but  the  contractor  must  furnish  the 
quantity  which  may  be  needed,  whether  more  or  less  than 
the  estimate    *     *     *. 

"  CONTRACT. 


"  The  successful  bidders  will  be  required  to  enter  into  a 
contract  to  furnish  the  quantity  required,  whether  more 
or  less  than  the  estimates    *     ♦     ♦    etc, 

"  DELIVERY. 


"Satisfactory  delivery  must  be  made  within  thirty 
days    *     *     ♦     after  receipt  of  an  order.^'* 

Under  the  heading  "  Schedule "  appeared :  "  Printing 
Paper,  white  news  print,  Lots  1  and  2,  specifications — 
300,000  pounds  *  *  *  six  months".  And  opposite  this 
entry  appeared  the  figures  "  30  ",  inserted  by  the  Bepublic 
Bag  &  Paper  Co. 

The  bond  accompanying  the  proposal  as  executed  by 
the  bag  company  recited  that  it  was — 
''made  and  executed  on  the  terms  and  conditions  of  the 
said  advertisement,  instructions,  schedule  and  specifications 
provided  and  prescribed  to  accompany  the  aforegoing  and 
annexed  proposal  of  the  above  bidder." 

The  contract  obligated  the  Republic  Bag  &  Paper  Co, 
to  furnish  all  labor  and  material  necessary  to  manufacture 
and  deliver- 
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"so  much  of  the  estimated  quantity  as  may  be  ordered 

*  *  *  ?vhether  more  or  less  than  the  estimates  stated 
in  the  proposal  *  *  *  as  more  specifically  set  forth 
and  described  in  the  proposal  containing  the  instructions, 
schedule   and   specifications    *     *     *    a   copy   of   which 

*  *  *  is  hereto  attached  and  made  a  part  of  this  con- 
tract." 

The  contract  further  provided  for  deliveries  from  time 
to  time  on  partial  orders  each  specifying  the  quantity 
then  desired. 

Under  the  heading  "  Extras  "  it  was  provided — 

"  No  claim  for  compensation  for  any  additional  or  extra 
work  or  material  (i.  6.,  paper)  shall  be  made  by  or  allowed 
to  (*  *  *  the  contractor  *  *  *)  *  *  *  except  as 
specifically  provided  in  the  accompanying  proposal  form." 

There  was  in  the  proposal  no  provision  for  additional 
compensation  save  as  implied  from  the  above  quoted  pro- 
visions requiring  the  furnishing  of  quantities,  if  needed^ 
in  excess  of  the  schedule  estimate. 

Under  the  heading  "Default"  it  was,  in  that  event, 
provided  that  the  Government — 

"  shall  procure  such  quantity,  or  quantities,  of  paper  neces- 
sary for  the  public  printing  in  the  manner  prescribed  by 
sections  9  and  11 " 
of  the  printing  act,  supra. 

My  reasons  for  my  conclusions,  first  above  stated,  are : 

As  to  the  power :  The  requirement  of  section  4  of  the  act, 
that  the  advertisement  should  state  a  minimum,  was  meant 
but  to  indicate  to  possible  bidders  what  the  proposals 
might  involve  in  a  general  way.  It  also  suggests  some- 
what, however,  the  idea  of  an  unlimited  maximum. 

The  provision  that  the  schedule  to  be  furnished  intend- 
ing bidders  shall  set  forth  in  detail  the  quality  and  quan- 
tities required  for  the  public  printing  does  not,  in  my 
judgment,  limit  the  power  to  contract  to  a  specific  number 
of  pounds  to  be  guessed  at  in  advance,  regardless  of  the 
actual  needs  of  the  printing  operation.  It  is  complied 
with  by  the  statement  in  the  schedule  that  the  quantity  is 
estimated  at  a  fixed  number  of  pounds,  but  the  amount  to 
be  fumislied  will  be  less  or  more,  controlled  by  the  actual 
need  during  a  named  period.    Such  a  statement  is  a 
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"  detail "  of  quantity.  It  is  no  wise  uncertain  in  meaning, 
and  is  certain  as  may  be,  as  to  quantity.  The  maxim 
"  Id  cerium  est  quod  certum  reddi  potest "  applies,  in  that 
the  bidder  knows  that  the  operation  itself  will  determine 
the  exact  number  of  pounds  he  will  be  obliged  to  furnish, 
and  that  beyond  its  needs  he  can  not  be  held.  Of  course, 
if  it  was  intended  to  contract  for  but  a  part  of  the  needed 
supply  within  a  given  period,  the  part  probably  could, 
and  if  so  should,  be  stated. 

Section  3  shows  that  the  purpose  of  the  contract  pro- 
vided for  is  to  secure  the  periodical  supply  "  required  for 
the  public  printing."  Section  9  makes  this  even  plainer. 
It  provides  in  case  of  failure  to  furnish  the  contract  sup- 
ply, for  a  reletting;  and,  pending  the  reletting,  for  a 
purchase  in  the  open  market  of  "  all  paper  necessary  for 
the  public  printing";  and  further,  for  a  liability  on  the 
bond  for  any  increase  of  cost  "in  procuring  a  supply  of 
such  paper    *     *     *     consequent  upon  such  default." 

If  the  language  as  to  detail  in  the  schedule  were  to  be 
read  as  limiting  the  power  to  contract,  to  a  contract  for 
an  exact  number  of  pounds,  to  be  specified  in  advance  in 
the  schedule,  it  would  force  the  Government  to  guess  at 
its  future  need  and  to  take  that  exact  number  of  pounds 
though  its  need  turned  out  to  be  far  less;  or,  on  the  other 
hand,  it  would  prohibit  it  from  arranging  for  more  than 
the  named  number  of  pounds,  though  its  need  should  turn 
out  to  be  far  greater.  Thus  it  would  be  driven  to  emer- 
gency purchase  at  advanced  prices  in  the  open  market 
under  section  11  because  of  a  lack  of  power  to  deal  in  ad- 
vance with  a  known  condition,  i.  e.,  fluctuation  of  quan- 
tity needed  for  operating  purposes. 

As  to  the  obligation  of  the  contract:  Because  the  entire 
"proposal,"  including  the  attached  instructions,  schedule, 
specifications,  etc.,  is  expressly  "  'made  a  part  of  this  con- 
tract" the  language  in  each  must  be  harmonized  if  pos- 
sible. 

In  Dermott  v.  Jones^  2  Wall.  7,  the  court  said : 

"The  specifications  and  the  instrument  to  which  they 
are  annexed  constitute  the  contract.  They  make  a  <X)m- 
mon  context,  and  must  be  construed  together.'* 
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The  language  in  the  proposal,  specifications,  schedule, 
and  bond,  extending  or  restricting  the  amount  to  the  ac- 
tual operating  needs  of  the  period,  is  so  plain  as  to  be 
self-interpreting.  Unless,  therefore,  the  contract  has  nar- 
rowed these  conditions,  the  duty  to  furnish  according  to 
the  needs  is  clear. 

The  restrictive  contention  can  be  based  only  on  the 
contract  words  "so  much  of  the  estimated  quantity  as 
may  be  ordered "  as  limiting  the  obligation  to  furnish 
within  the  estimated  poundage  as  a  maximum.  Such  a 
reading  is,  in  the  present  case,  neither  necessary  nor 
proper.  First,  it  would  oppose  the  plain  language  of 
other  parts  of  the  contract,  i.  e.,  the  proposal  and  its  ac- 
companying papers.  This  may  not  be  done  if  any  other 
reasonable  reading  be  possible.  Second,  it  would  oppose 
the  plain  purpose  of  the  act  with  regard  to  the  contract, 
namely,  the  procurement  by  competitive  bidding  of  a 
periodical  supply  of  all  paper  necessary  for  the  public 
printing.  This  feature  has  been  considered  above.  Third, 
as  repeated  partial  orders  were  contemplated,  the  lan- 
guage was  framed  with  this  in  mind  and  obligated  the  Re- 
public Bag  &  Paper  Co.  to  deliver  "«{?  much^^  as  each 
order  might  call  for.  The  words  "  of  the  estimated  quan- 
tity" are  controlled  and  limited  by  the  following  lan- 
guage, namely,  "  whether  more  or  less  than  the  estimates 
stated  in  the  proposal,"  and  the  further  following  words — 
"as  more  specifically  set  forth  and  described  in  the  pro- 
posal containing  the  instructions,  schedule,  and  specifica- 
tions *  *  *  a  copy  of  which  is  hereto  attached  and 
made  a  part  of  this  contract." 

In  other  words,  the  "estimated  quantity"  to  be  fur- 
nished would  be  more  or  less  than  the  number  of  pounds 
named  in  the  3-cent  bid,  according  as  the  needs  of  the 
printing  operation  during  the  named  six  months  period 
might  increase  or  decrease  that  poundage. 

The  wording  of  the  contract  might  have  been  more 
apt  and  in  future  contracts  it  should  be  made  as  clear  in 
this  respect  as  the  language  in  the  instructions,  specifica- 
tions, and  proposals ;  but  support  for  the  view  that  this  is 
the  proper  reading  of  the  present  contract  is  found  in  the 
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case  of  Brawley  v.  United  States^  96  U.  S.  168,  172,  173, 
"wherein  it  is  said : 

"  If,  however,  the  qualifying  words  are  supplemented  by 
other  stipulations  or  conditions  which  give  them  a  broader 
scope  or  a  more  extensive  significancy,  then  the  contract 
L^  to  be  governed  by  such  added  stipulations  or  conditions. 
As,  if  it  be  agreed  to  furnish  so  many  bushels  of  wheat, 
more  or  less,  according  to  what  the  party  receiving  it  shall 
require  for  the  use  of  his  mill,  then  the  contract  is  not 
governed  by  the  quantity  jiamed,  nor  by  that  quantity  with 
slight  and  unimportant  variations,  but  by  what  the  receiv- 
ing party  shall  require  for  the  use  of  his  mill;  and  the 
variation  from  the  quantity  named  will  depend  upon  his 
discretion  and  requirements,  so  long  as  he  acts  in  good 
fuith.    (172.) 

"  *  *  *  The  contract  was  not  for  the  delivery  of  any 
particular  lot,  or  any  particular  quantity,  but  to  deliver 
at  the  post  of  Fort  Pembina  eight  hundred  and  eighty 
cords  of  wood,  *  more  or  less,  as  shall  be  determined  to  be 
uecessary  by  the  post-commander  for  the  regular  supply, 
in  accordance  with  Army  regulations,  of  the  troops  and 
employees  of  the  garrison  of  said  post,  for  the  fiscal  year 
beginning  July  1,  1S71.'  These  are  the  determinative 
words  of  the  contract,  and  the  quantity  designated,  eight 
hundred  and  eighty  cor  Js,  is  to  be  regarded  merely  as  an 
estimate  of  what  the  officer  making  the  contract  at  the 
time  supposed  might  be  required.  The  substantial  engage- 
n;ent  was  to  furnish  what  should  be  determined  to  be  nec- 
essary by  the  post-commander  for  the  regular  supply  for 
the  year,  in  accordance  with  Army  regulations." 

As  to  the  right  to  newly  contract :  As  the  Republic  Bag 
&  Paper  Co.  stands  obligjited  to  supply  all  the  news  print 
paper  needed  for  the  printing  operation  during  the  con- 
tract six  months  period,  no  new  contract  should  be  made 
with  it  for  any  part  of  that  supply.  It  should  be  forced 
to  fill  the  existing  contract  or  put  in  default  thereunder. 
To  put  it  in  default,  a  delivery  order  under  the  contract 
should  be  given  it.  If  not  complied  with  the  Paper  Com- 
pany should  be  notified  that  it  has  thereby  breached  its 
obligation  and  put  itself  in  default,  and  thereafter  pro- 
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ceedings  for  securing  another  supply  and  for  lodging  re- 
sponsibility for  the  ensuing  damages  should  be  had  under 
the  default  paragraph  of  the  contract,  and  also  under  sec- 
tions 9,  10,  and  11  of  the  printing  act. 

As  to  the  right  to  take  less  than  the  minimum  named: 
The  third  question,  for  reasons  already  set  forth,  has  been 
answered,  in  the  affirmative.  The  minimum  is  but  an  esti- 
mate ;  the  actiial  need  controls,  whether  less  than,  or  more 
than,  the  minimum  specified  in  the  schedule. 
Respectfully, 

T.  W.  GREGORY, 

To  the  President. 


SALARIES  AND  PRIVILEGES  UNDER  PANAMA  CANAL  ACT. 

The  money  value  of  the  privileges  of  quarters,  light,  and  fuel  should 
not  be  taken  Into  consideration  in  determining  the  salary  or  com- 
pensation of  employees  of  the  Panama  Canal,  who  are  appointed 
and  whose  salary  or  compensation  is  fixed  under  the  provisions 
of  the  Panama  Canal  Hct  of  August  24,  1912  (37  Stat.  561). 

The  term  "  compensation,"  as  used  in  section  4  of  the  Panama  Canal 
act,  refers  to  salary  or  wages  payable  to  employees  as  separate 
and  distinct  from  the  privileges  or  allowances  that  may  be 
granted  them  as  to  quarters,  light,  and  fuel. 

Department  of  Justice, 

June  19. 1916. 

Sir:  You  have  submitted  to  me  three  questions  arising 
under  section  4  of  the  Panama  Canal  act,  approved  Au- 
gust 24,  1912  (37  Stat.  561). 

This  section  authorizes  the  President,  after  discontinu- 
ing the  Isthmian  Canal  Commission,  to  complete,  govern, 
and  operate  the  canal  through  a  governor  and  such  other 
persons  as  he  may  deem  competent,  and  provides  that  in 
case  any  person  appointed  or  employed  shall  be  in  the 
military  or  naval  service,  the  amount  of  his  official  salary 
shall  be  deducted  from  the  amount  of  salary  or  compen- 
sation provided  by  or  which  shall  be  fixed  under  the  terms 
of  the  act,  that  the  governor  be  appointed  by  and  with 
the  advice  of  the  Senate,  at  a  salary  of  $10,000  a  year;  and 
further  provides: 
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"All  other  persons  necessary  for  the  completion,  care, 
management,  maintenance,  sanitation,  government,  opera- 
tion, and  protection  of  the  Panama  Canal  and  Canal  Zone 
shall  be  appointed  by  the  President,  or  by  his  authority, 
removable  at  his  pleasure,  and  the  compensation  of  such 
persons  shall  be  fixed  by  the  President,  or  by  his  authority, 
until  such  time  as  Congress  may  by  law  regulate  the  same, 
but  salaries  or  compensation  "fixed  hereunder  by  the  Presi- 
dent shall  in  no  instance  exceed  by  more  than  twenty-five 
per  centum  the  salary  or  com/pensation  paid  for  the  sam^ 
or  similar  services  to  persons  employed  by  the  Government 
in  continental  United  States.^^ 

In  accordance  with  this  section,  the  President  subse* 
quently  discontinued  the  Isthmian  Canal  Commission,  ap- 
pointed a  governor  of  the  Canal  Zone,  and  issued  an 
Executive  order  providing  regulations  for  the  employment 
of  the  permanent  force  of  the  canal,  to  take  effect  April  1, 
1914. 

The  limitation  on  salaries  or  compensation  italicized  in 
section  4,  as  quoted  above,  was  modified  by  the  urgent 
deficiency  appropriation  act  of  April  6,  1914  (38  Stat. 
330) ,  which  provided : 

"The  wage  scale  of  the  persons  employed  in  the  con- 
struction of  the  Panama  Canal  in  effect  prior  to  April  1, 
1914,  shall  continue  unchanged  during  the  period  of  actual 
construction,  but  not  later  than  June  30,  1916." 

It  appears  that  from  the  beginning  of  the  construction 
of  the  canal  employees  have  been  furnished  quarters,  where 
available,  and  light  and  fuel  free. 

The  questions  you  submit,  and  upon  which  you  ask  my 
opinion  as  a  guide  in  fixing  salaries  or  compensation, 
which,  after  June  30,  1916,  must  conform  to  the  above 
quoted  provision  of  section  4,  are  as  follows: 

"1.  Should  the  value  of  rent,  light  and  fuel,  as  deter- 
mined by  the  Panama  Canal  act,  to  persons  who  are  ap- 
pointed and  whose  compensation  is  fixed  under  the  pro- 
visions of  the  Panama  Canal  act,  quoted  above,  be  taken 
into  consideration  in  determining  the  salary  or  compen- 
sation which  may  be  fixed  for  such  persons  when  compared 
with  the  salary  or  compensation  paid  for  the  same  or 
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similur  services  to  persons  employed  by  the  Government 
in  continental  United  States,  in  order  to  limit  the  salary 
or  compensation  of  persons  whose  compensation  is  fixed 
under  said  act  so  that  it  'shall  in  no  instance  exceed  by 
more  than  twenty-five  per  centum  the  salary  or  compen- 
sation paid  for  the  same  or  similar  services  to  persons  em- 
ployed by  the  Government  in  continental  United  States' 
within  the  meaning  of  the  Panama  Canal  act. 

"  2.  If  rent,  light  and  fuel  are  furnished  free  to  persons 
who  are  appointed  and  whose  compensation  is  fixed  under 
the  provisions  of  the  Panama  Canal  act,  quoted  above, 
should  their  estimated  value,  as  fixed  by  the  Panama 
Canal,  be  charged  as  a  part  of  the  salary  or  compensation, 
and  the  salary  or  compensation  be  so  fixed  under  the  pro- 
visions of  the  Panama  Canal  act  that  the  amount  to  be 
paid  in  money  and  the  value  of  rent,  light  and  fuel,  when 
added  together,  shall  not  exceed  in  any  instance  by  more 
than  twenty-five  per  centum  the  salary  or  compensation 
paid  for  the  same  or  similar  services  to  persons  employed 
by  the  Government  in  continental  United  States. 

''3.  If  the  persons  who  are  appointed  and  whose  com- 
pensation is  fixed  under  the  provisions  of  the  Panama 
Canal  act,  quoted  above,  are  charged  for  rent,  light  and 
fuel,  would  the  President  have  the  right  to  fix  the  salary 
or  compensation  of  such  persons  high  enough  so  that, 
after  the  deduction  of  the  amount  paid  for  rent,  fuel  and 
light,  the  salary  or  compensation  so  fixed  would  not  exceed 
by  more  than  twenty -five  per  centum  the  salary  or  compen- 
sation paid  for  the  same  or  similar  services  to  persons  em- 
ployed by  the  Government  in  continental  United  States.'' 

The  answers  to  these  questions  would  seem  to  depend 
upon  whether  rent,  light,  and  fuel  are  to  be  considered  as 
part  of  the  compensation  of  employees  of  the  Panama 
Canal,  within  the  meaning  of  the  provision  quoted  above. 

The  word  "  compensation  "  has  a  meaning  broad  enough 
to  include  any  and  everything  received  in  return  for  service 
done.  The  word,  however,  is  frequently  used  in  a  more 
restricted  sense  as  the  equivalent  of  pay  or  salary,  apart 
from  other  possible  compensation  by  way  of  allowances, 
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commutation,  or  privileges.  (United  States  v.  Mills^  197 
U.  S.  223,  227.) 

In  this  frequent  use,  the  term  would  not  be  understood 
to  include  many  favors  or  benefits  enjoyed  by  employees — 
such  as  the  granting  of  passes  to  railroad  employees  or 
the  allowance  to  miners  of  coal  for  personal  use — ^usually 
called  privileges,  as  distinguished  from  compensation. 

The  term  is  found  in  the  act  of  June  28,  1902  (32  Stat. 
481),  which  authorized  the  President  to  cause  the  canal  to 
be  constructed,  and,  through  a  commission  to  be  appointed 
by  him,  to  employ  such  persons  as  he  might  deem  necessary 
and  to  fix  their  compensation. 

Among  other  privileges  granted,  canal  employees  from 
the  beginning  of  work  on  the  canal  have  had  light  and 
fuel  and  the  use  of  quarters  free  of  charge,  as  mentioned 
above.  These  privileges,  however,  do  not  appear  to  have 
been  regarded  as  part  of  their  compensation.  On  the  con- 
trary, in  the  Executive  orders  of  the  Presidents,  and  in 
the  orders  and  regulations  of  the  commission,  promulgated 
under  the  authority  of  the  act  of  1902,  the  term  appears 
to  have  been  used  as  equivalent  to  salary  or  wages,  and 
as  not  embracing  the  many  privileges  which  the  canal 
employees  have  enjoyed. 

The  following  are  illustrations  of  this  use: 

In  the  civil  service  classification  of  the  Isthmian  Canal, 
promulgated  by  the  President  under  date  of  November  15, 
1904,  the  officers  and  employees  are  classified  according  to 
"  annual  salary  or  compensation  "  in  11  groups,  the  basis  of 
classification  being  the  salaries  payable  to  them  in  money. 

A  provision  for  compensation  at  a  fixed  rate  and  also 
for  use  of  a  furnished  dwelling  house  is  found  in  many 
Executive  orders,  e.  g.,  the  order  of  March  16, 1907,  direct- 
ing that  "  Major  Sibert  will  receive  compensation  at  the 
rate  of  $14,000  per  annum  *  ♦  ♦  Major  Sibert  be 
allowed  the  use  of  a  furnished  dwelling  house  on  the 
Isthmus    ♦    *    *." 

In  the  circular  headed  "  General  conditions  of  employ- 
ment," authorized  at  the  one  hundred  and  twentieth  meet- 
ing of  the  commission,  February  13,  1907,  the  compensor 
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tion  of  employees  is  clearly  distinguished  from  the  various 
privileges  granted  to  them,  including  free  quarters,  free 
medical  attention,  free  transportation  back  to  the  United 
States,  etc. 

Further,  I  am  informed  that  prior  to  1912  the  expendi- 
ture for  the  upkeep  of  quarters  and  for  furnishing  fuel 
and  light  was  generally  paid  from  the  appropriations  for 
material,  supplies,  equipment,  construction,  and  repair  of 
buildings,  and  not  from  the  appropriations  for  payment  of 
labor  or  employees. 

Again,  the  orders  and  resolutions  of  the  commission  de- 
termining the  fixed  salaries,  rate  of  pay,  and  scale  of  wages 
appear  to  be  entirely  independent  of  resolutions  and  orders 
relative  to  the  use  of  quarters,  supplying  of  light  and  fuel, 
and  other  conditions  of  employment. 

When,  therefore,  Congress  used  the  term  "compensa- 
tion "  in  the  act  of  August  24,  1912,  it  employed  a  term 
used  in  the  original  act  of  June  28,  1902,  which  for  10 
years  had  generally  been  construed  in  practice  as  substan- 
tially the  equivalent  of  salary  or  wages,  and  as  not  includ- 
ing the  privileges  of  free  quarters,  light,  and  fuel.  It  is 
accordingly  reasonable  to  hold  that  Congress,  in  using  the 
term  in  the  act  of  1912,  used  it  with  the  meaning  which 
had  thus  been  given  to  it  in  practice.  {United  States  v. 
Falk^  204:  U.  S.  143,  152;  United  States  v.  Hermanos  y 
Compania^  209  U.  S.  337 ;  Komada  cfe  Company  v.  United 
States,  215  U.  S.  392.) 

The  view  that  the  provision  in  question  relates  only  to 
compensation  in  the  nature  of  salary  or  wages  and  in  no 
wise  affects  the  privileges  that  may  or  may  not  be  granted 
employees  appears  to  have  been  taken  by  the  President  in 
issuing  the  Executive  order  of  January  15,  1916,  section  8 
of  which  reads  as  follows : 

"The  free  use  of  quarters,  free  fuel  and  free  electric 
current  are  not,  under  the  conditions  of  employment  now 
governing,  a  vested  or  contract  right  of  employees  but 
revocable  privileges,  which  it  has  been  considered  advis- 
able to  continue  until  the  permanent  force  was  organized. 
The  revocation  of  these  privileges  shall  not  be  made  the 
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basis  for  increasing  salaries  or  wages  or  otherwise  increas- 
ing compensation." 

From  the  foregoing  I  reach  the  conclusion  that  the  term 
'*  compensation,"  as  used  in  the  provision  of  section  4, 
quoted  above,  refers  to  salary  or  wages  payable  to  em- 
ployees as  separate  and  distinct  from  the  privileges  or 
allowances  that  may  be  granted  them  as  to  quarters,  light, 
and  fuel,  and  that  the  money  value  of  such  privileges  is 
not  to  be  taken  into  consideration  in  fixing  the  salaries  of 
employees  in  the  permanent  force  of  the  canal.  While, 
obviously,  the  question  is  not  free  from  doubt,  I  have  been 
influenced  in  reaching  this  conclusion  by  the  thought  that 
if  Congress  had  intended  to  make  it  impossible  for  the 
Government  of  the  Canal  Zone  to  furnish  to  employees 
quarters,  light,  and  fuel  free  of  charge — a  practice  which 
had  long  existed  and  of  which  Congress  had  knowledge — it 
would  have  employed  to  that  end  language  more  direct, 
more  specific,  and  perhaps  more  emphatic  than  a  general 
limitation  upon  the  compensation  of  employees. 

Accordingly,  each  of  the  three  questions  submitted  by 
you  is  answered  in  the  negative. 
Respectfully, 

JOHN  W.  DAVIS, 

Acting  Attorney  General. 

To  the  Secretary  of  War. 


FEDERAL  RESERVE  BANKS— POSTAL  AND   MONEY-ORDER 

FUNDS. 

All  postal  receipts,  including  fees  only  from  the  money-order  busi- 
ness, are  "  revenues  of  the  Government "  within  the  meaning  of 
section  15  of  the  Federal  reserve  act  of  December  23,  1913  (38 
Stat.  265),  and  may  be  deposited  in  Federal  reserve  banks  or  In 
their  member  banks. 

Department  of  Justice, 

July  20,  1916. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 

letter  of  June  26,  1916,  wherein  you  prefer  an  amended 

request  for  my  opinion  as  to  whether  you  may  lawfully 

transfer  (1)  postal  funds  and  (2)  money-order  funds  to 
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Federal  reserve  banks  or  to  their  member  banks.  In  con- 
nection with  your  inquiry  you  outline  the  administrative 
practice  in  handling  these  funds,  as  follows : 

1.  Money-order  funds. — ^Until  receipts  aggregate  $50 
they  are  kept  and  paid  out  by  the  receiving  postmasters. 
An  overplus  of  $50  or  more  beyond  the  reserve,  or  $50  or 
more  where  a  reserve  is  not  allowed,  must  be  deposited 
with  the  Treasurer  or  an  assistant  treasurer  in  cases 
covered  by  section  3848,  Revised  Statutes,  or  with  a  desig- 
nated depositary  in  cases  covered  by  section  3847,  Revised 
Statutes.  If  no  assistant  treasurer  is  available,  it  is  sent 
to  a  designated  central  post  office. 

2.  Other  postal  revenues. — Enough  is  retained  by  the 
receiving  postmaster  to  make  payments  authorized  by  sec- 
tion 3861,  Revised  Statutes.  The  excess  is  periodically 
transmitted  to  a  designated  central  depositary  postmaster 
who  daily  deposits  under  section  3848,  Revised  Statutes. 
After  initial  transmission  they  cease  to  be  subject  to  the 
order  of  the  receiving  postmaster. 

The  answer  to  your  question  depends  on  the  meaning 
of  the  words  "  revenues  of  the  Government "  or  "  any  Gov- 
ernment funds  "  found  in  section  15  of  the  Federal  reserve 
act  of  December  23,  1913  (88  Stat.  265),  reading  so  far 
as  material,  as  follows: 

"  *  *  *  and  the  revenues  of  the  Government  or  any 
part  thereof  may  be  deposited  in  such  banks  ♦  ♦  ♦, 
No  public  funds  of  the  Philippine  Islands,  or  of  the  postal 
savings,  or  any  Government  funds  shall  be  deposited  in  the 
continental  United  States  in  any  bank  not  belonging  to 
the  system  established  by  this  act." 

I  am  of  the  opinion  that  all  postal  receipts,  including 
fees  only  from  the  money-order  business,  are  "  revenues 
of  the  Government"  within  the  meaning  of  the  above  quoted 
statute,  and  that  the  statute  in  question  empowers  you  to 
make  the  deposit  proposed. 

My  reasons  are: 

1.  Save  minor  items  and  postal  savings^  all  receipts  from 
postal  operations  are  derived  from  {a)  postage  and  en- 
velopes, (6)  registering  fees,  {c)  dead-letter  recoveries, 
{d)  box  rents,   (e)   money-order  business,  (/)   fines  and 
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penalties.  (4049,  E.  S.)  Certain  miscellaneous  items  and 
dead-letter  recoveries  are  specifically  referred  to  as  "  part 
of  the  postal  revenues  "  in  section  4050,  Revised  Statutes, 
while  receipts  generally  have  been  variously  termed  "postal 
revenues"  (sec.  407,  R.  S.,  as  amended  by  the  act  of  Jan. 
22,  1894,  28  Stat.  28;  sees.  3848,  3856,  4042,  4051,  and  4053, 
R.  S.) ;  "revenues  of  the  postal  service"  or  "of  the  post- 
office  department"  (sees.  4054,  4057,  3617,  R.  S.) ;  "  money 
belonging  to  "  or  "  receipts  on  account  of  the  postal  service  " 
(sees.  3641,  3642,  R.  S.) ;  "funds"  or  "funds  belonging 
to  the  post-office  department"  (sees.  8845,  4046,  4057, 
R.  S..  225,  Penal  Code).  They  are  repeatedly  classed  as 
"public  moneys"  (sees.  3641,  3642,  3643,  3646,  3647— as 
amended  by  act  of  May  27,  1908,  35  Stat.  415— and  3615, 
R.  S.),  and  are  so  designated  by  the  Comptroller  in  17 
Comp.  Dec.  373,  and  22  Comp.  Dec.  616— the  latter  deci- 
sion quoting  the  former  and  itself  rendered  May  19,  1916. 

Previous  to  the  passage  of  section  15,  supra^  the  duties 
of  the  receiving  postmasters  as  to  the  custody  and  dis- 
position of  their  office  receipts  were  declared  by  sections 
3846,  3848,  and  2861,  Revised  Statutes;  while  the  duties 
and  power  of  the  Postmaster  General  were  declared  by 
sections  395,  407  as  amended,  supra^  3641,  and  3644,  Re- 
vised Statutes. 

As  to  the  manner  of  accounting,  the  Comptroller,  in 
his  decision  of  May  19,  1916,  supra^  details  the  method, 
both  old  and  new,  from  which  it  appears  that  before  the 
change  in  1913  postal  funds  in  the  custody  of  the  Treasurer 
were  held,  i.  6.,  deposited,  in  either  the  Treasury,  sub- 
treasury,  or  the  depositary  banks.  After  that  change  they 
were  more  completely  than  before  in  the  custody  of  the 
Treasurer,  though  held  always  for  the  account  of  the  Post 
Office  Department. 

The  Treasury  Department  (General  Accounts  Division) 
furnishes  the  following  detail  as  to  the  present  account- 
ing operation : 

Deposits  made  by  postmasters  in  the  subtreasuries  or 
Treasury  are  debited  into  the  general  fund  and  credited  to 
the  Post  Office  Department  account — a  single  entire  ac- 


556  Federal  Reserve  Banks — Postal  Funds. 

count  from  which  they  are  withdrawn  by  warrants  drawn 
against  the  fund  by  the  Postmaster  General. 

These  moneys  so  passed  into  the  general  fund,  though 
credited  to  the  Post  Office  Department  account,  would  be 
regarded  in  practical  operations  as  moneys  held  in  the 
general  fund  of  the  Treasury.  There  are  many  other 
moneys  similarly  carried;  for  example,  moneys  held  by 
the  Comptroller  of  the  Currency  as  agent  for  creditors  of 
insolvent  banks.  They  are  all  considered  in  practice  pub- 
lic funds,  though  of  course  not  available  for  expenditures 
by  the  Secretary  of  the  Treasury,  but  in  this  instance  only 
for  expenditures  by  the  Postmaster  General  for  the  pur- 
poses of  the  Post  Office  Department;  nor  are  they  a  part 
of  the  balance  in  the  general  fund  available  for  expendi- 
ture by  warrants  drawn  by  the  Secretary  of  the  Treasury ; 
none  the  less  are  they  Government  funds. 

As  to  the  earned  fees  of  the  money-order  business,  they 
are  termed  "part  of  the  postal  revenues"  in  sections  4049, 
4:050,  and  4051,  supra. 

Therefore,  to  read  "revenues  of  the  Government  or  any 
pi»rt  thereof"  as  not  comprehending  postal  revenues,  or  to 
read  "any  Government  funds"  as  not  including  funds  of 
the  postal  service,  would  be  to  make — as  I  believe  im- 
properly— an  exception  against  the  general  language  of 
section  16,  supra.  {United  States  v.  Portale^  235  U.  S. 
27,  30.) 

2.  Whenever,  in  the  earlier  legislation,  it  was  desired 
to  exclude  postal  receipts  from  the  operation  of  acts  deal- 
ing with  "moneys  of  the  United  States"  or  "all  moneys 
received  from  whatever  source  for  the  use  of  the  United 
States"  it  was  done  by  special  exception  in  the  nature  of 
a  proviso  (act  of  May  28,  1896,  29  Stat.  179,  and  sec.  3617, 
E.  S.).  On  the  other  hand,  when  it  was  meant  to  affect 
postal  receipts  the  words  "public  moneys"  were  used  with- 
out such  exception  or  proviso  (sec.  3615,  R.  S.). 

3.  "Revenues"  include  receipts  from  the  time  they  first 
come  in.  Some  such  receipts  never  reach  any  fund,  be- 
ing spent  directly  by  the  postmaster  before  being  covered 
into  the  Treasury.  The  clause  as  to  "revenues"  is  per- 
missive*, that  as  to  "funds"  is  prohibitive.    This  prohibi- 
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tive  clause  may  well  be  read  as  requiring  deposits  in  a 
system  bank  only  in  the  event  it  shall  have  been  deter- 
mined to  deposit  in  some  bank.  It  seems  to  have  been  so 
interpreted  on  June  5,  1916,  by  the  counsel  of  the  Federal 
Keeerve  Board  (Federal  Reserve  Bulletin,  issue  of  July 
1,1916,  p.  331). 

The  clause  as  to  "revenues"  being  permissive  as  to  system 
bft»ks,  and  the  clause  as  to  "funds"  being  prohibitive  as 
to  outside  banks,  each  operates  not  to  repeal  but  only  to 
modify  section  3848,  Revised  Statutes,  and  to  the  extent 
of  now  permitting  deposits  of  distinctly  postal  revenues  in 
system  banks. 

4.  No  question  as  to  the  control  of  either  receipts  or 
funds,  i.  e,j  the  right  to  say  how  it  shall  be  expended,  can 
arise  under  section  15  because  that  section  deals  merely 
with  the  place  where  receipts  may  be  kept  by  whoever  shall 
from  time  to  time  have  custody  thereof.  Section  13  of  the 
Federal  reserve  act  (38  Stat.  263)  reading  "  any  Federal 
reserve  bank  may  receive  from  ♦  ♦  ♦  the  United  States 
deposits  of  current  funds  *  *  *^  etc.,"  empowers  system 
banks  to  receive  deposits  of  postal  revenues.  Therefore  the 
Postmaster  General  and  the  postmasters  under  him,  or 
whoever  from  time  to  time  shall  have  custody  thereof,  may 
handle  these  revenues  either  under  section  3848,  Revised 
Statutes,  i.  d.,  by  the  old  method,  or  under  the  permissive 
power  given  by  section  15,  supra. 

Second.  Receipts  from  money  order  business  other  than 
fees  earned.  Though  it  has  been  held  that  such  receipts  are 
"public  moneys"  within  the  meaning  of  section  3846,  Re- 
vised'Statutes  {United  States  v.  Fordyce,  122  Fed.  963),  I 
am  not  prepared  to  say  that  such  receipts  held  for  the  pay- 
ment of  the  money  orders  themselves  are  within  reach  of 
section  15,  supra. 

Thfe  case  of  United  States  v.  Norton^  91  U.  S.  568,  hold- 
ing that  the  "Money  order  act"  is  not  a  "revenue  law" 
within  the  meaning  of  section  3,  2  Stat.  290,  because  not 
passed  to  raise  revenue  for  the  support  of  the  Government, 
can  have  no  bearing  on  the  present  question,  viz,  whether 
the  receipts  from  the  money  order  business  are  any  part 
of  the  "revenues  of  the  Government"  or  when  transferred 
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into  the  Treasury  are  to  be  regarded  as  a  "Government 
fund." 

Third.  Guarantee  of  safety  of  deposits.    All  goTemmen- 
tal  deposits  stand  on  an  equal  footing  and  the  provisions 
dealing  with  the  subject  are  found  in  sections  19  and  23 
of  the  Federal  reserve  act. 
Respectfully, 

T.  W.  GREGORY. 

To  THE  Postmaster  General. 


CREW   SPACE   ON  VESSELS. 

The  words  "this  act"  in  section  6  of  the  seamen's  act  of  March  4, 
1915  (38  Stat.  1165),  which  amends  section  2  of  the  shipping  act 
of  March  3,  1897  (29  Stat.  688),  refer  to  the  said  act  of  1897. 

The  requirements  as  to  crew  space  on  vessels,  prescribed  by  sec- 
tion 6  of  the  act  of  March  4,  1915,  apply  to  all  vessels  constructed 
after  the  passage  of  the  act  of  March  3,  1897. 

Department  op  Justice, 

July  26^  1916. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  May  12,  1916,  in  which  you  ask  my  opinion  as  to 
whether  the  words  "this  act"  in  the  phrase  "the  construc- 
tion of  which  shall  be  begun  after  the  passage  of  this 
act,"  appearing  in  section  6  of  the  seamen's  act  of  March 
4,  1915  (38  Stat.  1165),  refer  to  that  act  or  to  the  sea- 
men's act  of  Marcn  3,  1897  (29  Stat.,  687). 

The  pertinent  part  of  section  6  of  the  seamen's  act  of 
1915  is  as  follows : 

"Sec.  6.  That  section  two  of  the  act  entitled  *An  act 
to  amend  the  laws  relating  to  navigation,'  approved  March 
third,  eighteen  hundred  and  ninety-seven,  be,  and  is 
hereby,  amended  to  read  as  follows : 

"'Sec.  2.  That  on  all  merchant  vessels  of  the  United 
States  the  construction  of  which  shall  be  begun  after  the 
passage  of  this  act,  except  yachts,  pilot  boats,  or  vessels  of 
less  than  one  hundred  tons  register,  every  place  appro- 
priated to  the  crew  of  the  vessel  shall  have  a  space  of  not 
less  than  one  hundred  and  twenty  cubic  feet  and  not  less 
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than  sixteen  square  feet,  measured  on  the  floor  or  deck  of 
that  place,    *    *     *.'" 

This  section  purports  to  set  out  section  2  of  the  act  of 
1897  in  the  very  words  in  which  Congress  intended  it 
should  be  expressed  after  amendment.  Section  6  not  only 
recites  that  the  amended  section  2  is  *^o  read  as  follows," 
but  sets  it  off  from  the  rest  of  section  6  by  quotation  marks 
and  gives  it  the  original  section  number,  to  wit,  "section 
2,"  thus  showing  that  the  part  in  quotations  was  to  be 
inserted  in,  and  considered  as  an  integral  part  of,  the 
amended  act  of  1897.  We  must  then  construe  the  act  of 
1897  as  amended  by  section  6  of  the  act  of  1915  as  if 
onginally  enacted  in  that  form. 

"  'A  statute  which  is  amended  is  thereafter,  and  as  to  all 
acts  subsequently  done,  to  be  construed  as  if  the  amend- 
ment  had  always  been  there,  and  the  amendment  itself  so 
thoroughly  becomes  a  part  of  the  original  statute,  that  it 
must  be  construed,  in  view  of  the  original  statute,  as  it 
stands  after  the  amendments  are  introduced  and  the  mat- 
ters superseded  by  the  amendments  eliminated.'"  (Blair 
V.  Chicago,  201  U.  S.  400,  476 ;  People  v.  Circuit  Judge,  37 
Mich.  287;  Moore  v.  Mausert,  49  N.  Y.  832;  FarreU  v. 
State,  54  N.  J.  421.) 

Such  construction,  if  the  words  used  are  given  their 
natural  and  grammatical  meaning,  will  result  in  inter- 
preting the  words  "this  act"  in  the  phrase  "that  on  all 
merchant  vessels  of  the  United  States  the  construction  of 
which  shall  be  begun  after  the  passage  of  this  act"  as 
referring  to  the  act  of  1897,  just  as  the  words  "section  2" 
necessarily  refer  to  section  2  of  that  act.  It  will  be  noted 
that  Congress  used  the  words  "this  act"  and  not  "this 
amendment." 

Unless  there  are  compelling  reasons,  recognized  by  law, 
why  an  interpretation  should  be  given  to  these  words 
different  from  their  ordinary  signification,  they  must  be 
construed  to  refer  to  the  earlier  act,  and  so  to  require  a 
larger  space  for  living  quarters  of  sailors  upon  vessels 
constructed  after  the  passage  of  the  act  of  March  3,  1897, 
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and  not  only  upon  those  constructed  after  the  passage  of 
the  act  of  1915. 

"  The  primary  and  general  rule  of  statutory  construction 
is  that  the  intent  of  the  lawmaker  is  to  be  found  in  the 
language  that  he  has  used.  He  is  presumed  to  know  the 
meaning  of  words  and  the  rules  of  grammar.  The  courts 
have  no  function  of  legislation  and  simply  seek  to  ascertain 
the  will  of  the  legislator.  It  is  true  there  are  cases  in 
which  the  letter  of  the  statute  is  not  deemed  controlling, 
but  the  cases  are  few  and  exceptional,  and  only  arise  when 
there  are  cogent  reasons  for  believing  that  the  letter  does 
not  fully  and  accurately  disclose  the  intent.  No  mere 
omission,  no  mere  failure  to  provide  for  contingencies, 
which  it  may  seem  wise  to  have  specifically  provided  for, 
justify  any  judicial  addition  to  the  language  of  the  statute." 
{United  States  v.  Goldenherg^  168  U.  S.,  95,  102;  New 
Lamp  Chimney  Co.  v.  Arisoma  Brass  c&  Copper  Co.j  91 
U.  S.,  656,  662-663.) 

A  construction  in  conformity  with  the  above  rule  har- 
monizes with  all  other  provisions  of  the  act  and  with  its 
general  purposes,  as  indicated  by  the  title  "An  act  to  pro- 
mote the  welfare  of  American  seamen  in  the  merchant 
marine  of  the  United  States;     *     *     *." 

The  only  other  possible  construction  would  make  the 
words  "  this  act "  refer  to  the  act  of  1915.  The  effect  would 
be  to  remove  all  restrictions  whatsoever  with  respect  to 
space  allotment  upon  vessels  built  prior  to  1915,  because 
the  act  of  1915,  in  reenacting  section  2  of  the  act  of  1897, 
as  amended,  did  not  preserve  the  existing  requirements, 
but,  on  the  contrary,  repealed  them  by  implication,  since 
the  later  act  covers  the  whole  subject  of  the  earlier. 

"  *  ♦  *  even  where  two  acts  are  not  in  express  tenns 
repugnant,  yet  if  the  latter  act  covers  the  whole  subject 
of  the  first,  and  embraces  new  provisions,  plainly  showing 
that  it  was  intended  as  a  substitute  for  the  first  act,  it 
will  operate  as  a  repeal  of  that  act."  (United  States  v. 
Tynen,  11  Wall.,  88,  92 ;  The  Paquete  Hdbana^  175  U.  S., 
677,  685.) 

Being  reduced  to  this  choice,  I  think  the  intent  of  Con- 
gress as  indicated  by  the  general  purposes  of  the  act  and 
by  the  words  actually  used,  when  given  their  ordinary  and 
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grammatical  meaning,  is  more  clearly  effectuated  by  con- 
struing the  words  "this  act"  to  refer  to  the  act  of  1897 
rather  than  to  the  act  of  1915. 

The  fact  has  not  been  overlooked  that  a  sentence  in  the 
report  accompanying  the  bill  upon  its  submission  to  the 
House  of  Representatives  apparently  construed  these 
words  differently.  The  language  used  by  the  committee 
in  its  report,  however,  can  not  be  made  to  control  the 
language  of  the  act. 

"  Whatever  was  said  in  the  debates  on  the  bill  or  in  the 
reports  concerning  it,  preceding  its  enactment  or  during 
its  enactment,  must  give  way  to  its  language,  or,  rather, 
all  the  reasons  that  induced  its  enactment  and  all  of  its 
purposes  must  be  supposed  to  be  satisfied  and  expressed 
by  its  words,  and  it  makes  no  difference  that  in  discussion 
some  may  have  been  given  more  prominence  than  others, 
seemed  more  urgent  and  insistent  than  others,  presented 
the  mischief  intended  to  be  remedied  more  conspicuously 
than  others."    (Mackenzie  v.  Hare,  239  U.  S.,  299,  308.) 

It  should  be  borne  in  mind  that  the  act  (sec.  18)  afforded 
ample  time  to  shipowners  to  make  all  necessary  changes 
in  their  vessels. 

In  my  opinion,  therefore,  the  words  "this  act"  should 
be  construed  to  refer  to  the  act  of  March  3, 1897,  the  neces- 
sary effect  of  which  will  be  to  make  the  space  require- 
ments of  the  law  apply  to  all  vessels  constructed  after  the 
passage  of  that  act. 
Respectfully, 

T.  W.  GREGORY. 

To  THE  President. 


APPOINTMENT  OF  ASSISTANT  TO  DISTRICT  ATTORNEY  OP 

CANAL  ZONE. 

By  virtue  of  an  executive  order,  dated  February  2,  1914,  delegating 
to  the  Governor  of  the  Canal  Zone  certain  powers  of  appointment, 
which  were  conferred  upon  the  President  by  section  4  of  the 
Panama  Canal  act  of  August  24,  1912  (37  Stat.  561),  the  Gov- 
ernor has  authority  to  appoint,  with  such  official  designation  as 
he  may  deem  proper,  an  assistant  to  the  district  attorney  of  the 
Canal  Zone. 
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Department  of  Justice, 

July  26, 1916. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  June  2, 1916,  requesting  my  opinion  as  to  whether 
the  Governor  of  the  Canal  Zone  has  authority  to  appoint 
an  assistant  to  the  district  attorney  of  the  Canal  Zone. 

It  appears  from  the  documents  transmitted  with  your 
letter  that  the  governor  has  twice  assumed  to  make  such  an 
appointment,  designating  the  appointee  in  the  first  in- 
stance, assistant  district  attorney,  and  in  the  second  in- 
stance, assistant  prosecuting  attorney;  but  that  in  both 
instances  the  district  judge  of  the  Canal  Zone  of  his  own 
motion  refused  to  allow  the  appointee  to  appear  in  the 
district  court  of  the  Canal  Zone  in  the  capacity  in  which 
he  had  been  designated,  on  the  ground  that  there  was  no 
provision  of  law  authorizing  the  appointment. 

By  virtue  of  the  laws  of  the  Canal  Zone,  promulgated 
by  the  Isthmian  Canal  Commission,  by  the  authority  of 
the  President  (act  No.  1,  Aug.  16,  1904,  sees.  39  and  40, 
and  act  No.  8,  Sept.  2,  1904),  the  offices  of  prosecuting 
attorney  and  assistant  prosecuting  attorney  existed  at  the 
time  of  the  passage  of  the  Panama  Canal  act  of  1912  (37 
Stat.  560). 

The  Panama  Canal  act  provided  for  the  discontinuance 
of  the  organization  theretofore  existing,  the  establishment 
of  a  permanent  force  for  the  operation  of  the  canal,  and 
the  reorganization  of  the  government  of  the  Canal  Zone. 
Among  the  provisions  of  this  act  are  the  following : 

"Sec.  2.  That  all  laws,  orders,  regulations,  and  ordinances 
adopted  and  promulgated  in  the  Canal  Zone  by  order  of 
the  President  for  the  government  and  sanitation  of  the 
Canal  Zone  and  the  construction  of  the  Panama  Canal  are 
hereby  ratified  and  confirmed  as  valid  and  binding  until 
Congress  shall  otherwise  provide.     *    *     *." 

"Sec.  4.  That  when  *  *  *  the  construction  of  the 
Panama  Canal  shall  be  sufficiently  advanced  *  *  *  the 
President  is  authorized  ♦  ♦  *  to  discontinue  the  Isth- 
mian Canal  Commission,  which,  together  with  the  present 
organization,  shall  then  cease  to  exist;  and  the  President  is 
authorized  thereafter  to  complete,  govern^  and  operate  the 
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Panama  Canal  and  govern  the  Canal  Zone^  or  cause  them 
to  be  completed,  governed,  and  operated,  through  a  gov- 
emor  of  the  Panama  Canal  and  such  other  persona  as  lie 
may  deem,  com^petent  to  discharge  the  various  duties  con- 
nected with  the  completion,  care,  maintenance,  sanitation, 
operation,  government^  and  protection  of  the  canal  and 
Canal  Zone  *  ♦  *.  The  governor  of  the  Panama  Canal 
shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate  •  *  *.  All  other  persons 
necessary  for  the  completion,  care,  management,  mainte- 
nance, sanitation,  government^  operation,  and  protection  of 
the  Panama  Canal  and  Canal  Zone  shall  be  appointed 
by  the  President^  or  by  his  authority,  removable  at  his 
pleasure,  and  the  compensation  of  such  persons  shall  be 
fixed  by  the  President,  or  by  his  authority,  until  such  time 
as  Congress  may  by  law  regulate  the  same.    *    *    *." 

"Sec.  7.  •  *  *.  The  President  is  authorized  to  de- 
termine or  cause  to  be  determined  what  towns  shall  exist 
in  the  Canal  Zone  and  subdivide  ♦  ♦  ♦  said  Canal 
Zone  into  subdivisions  *  *  ♦  so  that  there  shall  be 
situated  one  town  in  each  subdivision  *  *  ♦.  In  each 
town  there  shall  be  a  magistrate's  court  with  exclusive 
original  jurisdiction  coextensive  with  the  subdivision  in 
which  it  is  situated  of  all  civil  cases  in  which  the  principal 
sum  claimed  does  not  exceed  three  hundred  dollars,  and  all 
criminal  cases  wherein  the  punishment  that  may  be  im- 
posed shall  not  exceed  a  fine  of  one  hundred  dollars,  or 
imprisonment  not  exceeding  thirty  days,  or  both,  and  all 
violations  of  police  regulations  and  ordinances  and  all 
actions  involving  possession  or  title  to  personal  property 
or  the  forcible  entry  and  detainer  of  real  estate.  Such 
magistrate  shall  also  hold  preliminary  inventigations  in 
charges  of  felony  and  offenses  under  section  ten  of  this  act, 
and  commit  or  bail  in  bailable  cases  to  the  district 
court.  A  sufficient  number  of  m^istrates  and  constables 
*  *  *  to  conduct  the  business  of  such  courts,  shall  be 
appointed  by  the  governor  of  the  Panama  Canal  *  ♦  * 
and  the  compensation  of  such  persons  shall  be  fixed  by 
the  President,  or  by  his  authority  ♦  ♦  ♦.  The  rules 
governing  said  courts  and  prescribing  the  duties  of  said 
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magistrates  and  constables  ♦  ♦  ♦  shall  be  established 
by  order  of  the  President.  The  governor  of  the  Panama 
Canal  s?iall  appoint  all  notaries  public^  prescribe  their 
powers  and  duties,  their  official  seal,  and  the  fees  to  be 
charged  and  collected  by  them. 

"Sec.  8.  That  tliere  shall  he  in  the  Canal  Zone  one  dis- 
trict court  with  two  divisions  ♦  *  *  and  one  district 
judge  of  the  said  district,  who  shall  hold  his  court  *  ♦  ♦ 
at  least  once  a  month  in  each  division.  The  rules  of  prac- 
tice in  such  district  court  shall  be  prescribed  or  amended 
by  order  of  the  President.  The  said  district  court  shall 
have  original  jurisdiction  of  all  felony  cases,  of  offenses 
arising  under  section  ten  of  this  act  [violations  of  regu- 
lations relating  to  remaining  upon  or  passing  over  any 
part  of  the  Canal  Zone,  and  injuries  to  or  obstructions  of 
the  canal],  all  causes  in  equity;  admiralty  and  all  cases 
ar  law  involving  principal  sums  exceeding  three  hundred 
dollars  and  all  appeals  from  judgments  rendered  in  mag- 
istrate's courts.  *  *  *  all  other  matters  and  proceed- 
ings not  herein  provided  for  which  are  now  within  the 
jurisdiction  of  the  Supreme  Court  of  the  Canal  Zone,  of 
the  Circuit  Court  of  the  Canal  Zone,  the  District  Court 
of  the  Canal  Zone,  or  the  judges  thereof.  *  *  *  Thert 
shall  be  a  district  attorney  and  a  marshal  for  said  district 
It  shall  be  the  duty  of  the  district  attorney  to  conduct  all 
business^  civil  and  criminal^  for  the  Government^  and  to 
advise  the  governor  of  the  Panama  Canal  on  all  legal 
questions  touching  the  operation  of  the  canal  and  the  ad- 
ministration of  civil  affairs.  It  shall  be  the  duty  of  the 
marshal  to  execute  all  process  of  the  court,  preserve  order 
therein,  and  do  all  things  incident  to  the  office  of  marshal 
Th>e  district  judge,  the  district  attorney,  and  the  m/irshal 
shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate  for  terms  of  four  years  each 
♦  *  *.  Tfie  district  judge  ♦  *  *  shall  appoint  the 
clerk  of  said  court,  and  may  appoint  one  assistant  when 
necessat^    *     *    *. 

"Sec.  9.  That  the  records  of  the  existing  courts  and  all 
causes  ♦  *  *  pending  therein  *  ♦  *  shall  imme- 
diately   •    *    *    be  transferred  to  such  new  courts    ♦    •   * 
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whereupon  aU  the  existing  courts    ♦    ♦    ♦    sKdU  cease  to 
exist    *    *    *." 

Section  9  also  provides  for  the  review  of  judgments  and 
decrees  in  specified  cases  by  the  Circuit  Court  of  Appeals 
of  the  Fifth  Circuit,  the  exercise  of  this  appellate  juris- 
diction being  subject  to  review  by  the  Supreme  Court  of 
the  United  States,  as  in  other  cases  authorized  by  law. 

In  accordance  with  this  act,  the  President  subsequently 
discontinued  the  Isthmian  Canal  Commission,  appointed 
a  governor  of  the  Canal  Zone,  and  a  judge,  a  district 
attorney,  and  a  marshal  of  the  district  court;  and  the 
courts  created  by  the  act  duly  went  into  operation,  and 
those  previously  established  ceased  to  exist. 

Two  sources  of  authority  to  make  the  appointment  in 
question  have  been  suggested. 

One  suggestion  is  that  the  authority  to  appoint  an 
assistant  prosecuting  attorney  conferred  by  the  laws  of 
the  Canal  Zone,  before  referred  to,  was  continued  in  force 
by  section  2  of  the  Panama  Canal  act,  above  quoted,  which 
confirms  the  laws  theretofore  adopted  and  promulgated 
by  order  of  the  President  for  the  government  of  the  Canal 
Zone;  and  that  by  virtue  of  the  prior  law,  as  thus  con- 
firmed, an  assistant  prosecuting  attorney  may  now  be 
appointed. 

I  can  not  accept  this  view.  As  a  consequence  of  the 
Panama  Canal  act,  not  only  was  the  commission  itself  dis- 
continued, but,  as  expressly  provided  in  section  4,  the 
former  organization^  including,  of  course,  the  offices  and 
officers  of  that  organization,  ceased  to  exist.  In  my  opin- 
ion, therefore,  section  2  can  not  be  held  to  relate  to  former 
laws  and  ordinances  prescribing  the  framework  of  the 
government,  which  was  being  reconstructed,  nor  to  the 
offices  or  officers  of  the  former  organization,  which  under 
the  new  act  would  no  longer  exist. 

Section  4  of  the  Panama  Canal  act  is  the  other  sug- 
gested source  of  authority.  This  section  authorizes  the 
President  to  govet^  the  Canal  Zone  through  a  governor 
and  such  other  persons  as  he  may  deem  competent;  and 
provides  that  the  governor  shall  be  appointed  by  and  with 
the  advice  and  consent  of  the  Senate  and  that  all  other 
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persons  necessary  for  the  government  of  the  Canal  Zone 
shall  be  appointed  hy  the  President^  or  hy  his  authority. 

Accordingly,  it  would  seem  clear  that  the  President  is 
authorized  to  make  the  appointment  in  question  unless  the 
power  is  denied  to  him  by  other  provisions  of  the  act. 

Sections  7  and  8  specifically  provide  for  the  appoint- 
ment of  the  judge,  marshal,  and  district  attorney,  who  are 
to  be  appointed  by  the  President  with  the  advice  and  con- 
sent of  the  Senate ;  the  clerk  of  the  district  court,  who  is  to 
be  appointed  by  the  judge;  and  the  magistrates,  con- 
stables, and  notaries,  who  are  to  be  appointed  by  the  gov- 
ernor. Various  other  provisions  relating  to  the  judicial 
establishment  are  also  found  in  these  sections  and  in 
section  9. 

The  act  does  not  expressly  limit  the  personnel  of  the 
judicial  establishment  to  the  officials  designated,  and  the 
only  specific  reference  to  any  assistant  or  employee  is 
found  in  the  provision  that  "the  district  judge  shall  ap- 
point the  clerk,  and  mxiy  appoint  orie  assistant  when  neces- 
sary.^^   (Sec.  8.) 

It  may  be  urged,  however,  that  it  was  intended  by  sec- 
tions 7  and  8  to  provide  a  complete  judicial  establishment 
without  the  aid  of  other  provisions  of  the  act ;  and  that  the 
specific  mention  therein  of  certain  officials  is  to  be  con- 
strued, under  the  maxim,  expressio  tmius  est  exclusio 
alteriiLS^  as  disclosing  the  intention  of  Congress  that  there 
should  be  no  officials  or  employees  in  the  judicial  estab* 
lishment  other  than  those  mentioned. 

If  such  were  the  intention  of  Congress,  the  anomalous 
situation  is  presented  that  the  district  court  of  the  Canal 
Zone  must  be  operated  by  the  officials  named  in  the  act 
without  any  assistance  whatever,  except  from  one  assistant 
to  the  clerk,  to  be  appointed  when  necessary. 

So  far  as  I  am  informed,  in  the  operation  of  all  other 
courts  created  by  Congress  exercising  jurisdiction  at  all 
similar  to  that  conferred  upon  the  district  court  of  the 
Canal  Zone,  it  has  been  considered  necessary  to  furnish 
assistants  of  various  kinds  to  the  judges,  marshals,  clerks, 
and  attorneys  for  the  Government.    Indeed,  in  most,  if 
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not  all,  of  such  courts  it  would  be  physically  impossible 
for  the  judges,  marshals,  clerks,  and  attorneys  for  the  Gov- 
ernment to  do  personally  all  the  work  incident  to  the  per- 
formance of  their  respective  duties.  Authority  has  ac- 
cordingly been  granted  under  which,  when  necessary j 
stenographers  and  messengers  are  supplied  for  judges, 
deputies  and  clerical  assistants  for  the  marshals  and  the 
clerks,  and  assistants  and  clerks  for  the  attorneys  for  the 
Government.  (See  Instructions  to  court  officials,  promul- 
gated by  the  Attorney  General  June  1,  1916,  sees.  34,  104, 
238,  642,  767;  Instructions  to  the  U.  S.  judges,  marshals, 
etc.,  for  the  District  of  Alaska,  promulgated  Jan.  1,  1911, 
under  authority  of  act  of  June  6, 1900  (31  Stat.  321),  sees. 
85-146,  1064-1070,  1253.) 

The  range  of  the  duties  imposed  upon  the  district  at- 
torney for  the  Canal  Zone  is  peculiarly  wide  and  varied. 
The  Panama  Canal  act  requires  him  "to  conduct  all  busi- 
ness, civil  and  criminal,  for  the  Government;  and  to  ad- 
vise the  governor  on  all  legal  questions  touching  the  op- 
eration of  the  canal  and  the  administration  of  civil  af- 
fairs."   (Sec.  8.) 

From  other  provisions  it  appears  that  the  "conduct  of 
business  ♦  ♦  ♦  for  the  Government"  with  which  he  is 
charged  includes  conducting  civil  cases  for  the  Government 
in  all  the  courts  of  the  Canal  Zone ;  conducting  in  the  district 
court  prosecutions  of  felonies  and  of  offences  arising  under 
section  10  (which  relates  to  injuries  to  and  obstructions  of 
the  canal,  and  violations  of  regulations  as  to  rights  of 
persons  to  remain  upon  and  pass  through  the  Canal  Zone) ; 
and  conducting  in  the  magistrates'  courts  prosecutions  of 
misdemeanors  and  all  violations  of  police  regulations  and 
ordinances,  as  well  as  preliminary  investigations  in  charges 
of  felony  and  offences  under  section  10.  (Sees.  7  and  8.) 
The  questions  as  to  which  he  may  be  called  upon  by  the 
governor  for  advice  obviously  may  be  almost  infinite  in 
number  and  variety. 

It  is  hardly  conceivable  that  Congress  could  have  in- 
tended that  the  district  attorney  for  the  Canal  Zone  should 
personally  perform  all  the  work  incident  to  the  numerous 
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duties  thus  imposed  upon  him  without  any  assistance  what- 
ever. Clearly  the  act  ought  not  to  be  so  construed  unless 
the  intention  of  Congress  is  clear  and  unmistakable  to  that 
effect. 

The  construction  of  the  law  which  denies  to  the  governor 
the  power  to  appoint  an  assistant  district  attorney  is 
reached  by  reading  the  sections  relating  to  the  judicial 
establishment  as  if  they  were  disconnected  from  other  pro- 
visions of  the  act  and  complete  in  themselves. 

If,  however,  sections  4,  7,  and  8  are  read  together,  each 
in  the  light  of  the  others,  section  4  may  be  construed  as 
establishing  a  general  rule  for  the  appointment  of  all 
persons  that  may  be  found  necessary  for  the  government 
of  the  Canal  Zone,  and  sections  7  and  8  as  excepting  from 
the  operation  of  this  general  rule  the  officials  of  the  judicial 
establishment  therein  specifically  and  absolutely  provided 
for,  and  as  leaving  the  appointment  of  all  other  necessary 
assistants  and  employees,  with  one  exception,  to  be  con- 
trolled by  the  general  rule.  The  one  exception  is  that  an 
assistant  to  the  clerk,  when  necessary^  is  to  be  appointed  by 
tne  judge. 

This  seems  to  me  the  more  reasonable  construction  of  the 
provisions  in  question.  So  read,  they  stand  harmoniously 
together,  and  the  general  provision  of  section  4  authorizes 
the  appointment,  in  addition  to  the  officials  specifically  pro- 
vided for  by  sections  7  and  8,  of  such  assistants  and  em- 
ployees as  may  be  found  necessary,  including  an  assistant 
to  the  district  attorney. 

The  broad  power-  of  making  appointments  conferred 
upon  the  President  by  the  provisions  of  section  4,  limited 
by  the  provisions  of  sections  7  and  8  as  above  explained, 
was  delegated  to  the  governor  by  an  executive  order  of  the 
President,  dated  February  2, 1914,  in  which  it  was  provided 
that  "all  appointments  shall  be  made  by  the  Governor  of 
the  Panama  Canal  or  by  his  authority,  except  the  district 
judge,  district  attorney,  marshal,  clerk  of  the  district  court, 
iind  his  assistant." 

It  follows,  in  my  opinion,  that  the  governor  of  the  Canal 
Zone  has  authority  to  appoint,  with  such  official  designa- 
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tion  as  he  may  deem  proper,  an  assistant  to  the  district 
attorney. 

Respectfully, 

T.  W.  GREGORY. 

To  THE  SeCRSTARF  OF  WaK. 


COMMITMENT   TO   GOVERNMENT   HOSPITAL   FOR   THE 

INSANE. 

On  December  3,  1914,  Ernest  Angelini  was  sentenced  to  18  months' 
imprisonment  for  a  fraudulent  use  of  the  malls,  and  by  reason  of 
good-time  deduction  was  entitled  to  be  discharged  from  imprison- 
ment on  February  15,  1916;  therefore  the  order  of  the  Secretary 
of  the  Interior  of  February  21,  1916,  directing  his  transfer  from 
the  United  States  penitentiary  at  Leavenworth,  Kans.,  to  the 
Government  Hospital  for  the  Insane,  at  Washington,  D.  C,  is  not 
sufficient  authority  for  his  detention  in  the  latter  institution. 

Upon  the  expiration  of  Ajigeliul's  term  of  imprisonment  (Feb.  15. 
1916),  he  became  entitled  to  be  fully  discharged  from  Federal 
control  and  custody,  but  thereafter  he  was  subject  to  the  insanity 
laws  and  processes  of  the  State,  Territory,  or  district  wherein 
he  might  be  found  and  accused  of  insanity. 

The  Attorney  General  declines  to  express  an  .opinion  upon  the  ques- 
tion propounded  by  the  Secretary  of  the  Interior  as  to  the  legality 
of  commitment  or  detention  of  alleged  insane  persons  under  cer- 
tain other  designated  acts  of  Ck)ngress,  and  as  to  whether  those 
acts  comply  with  the  constitutional  requirements  as  to  due  process 
of  law,  for  the  reason  that  no  concrete  case  involving  those 
statutes  appears  to  be  pending  or  requiring  administrative  action 
in  his  Department. 

Department  of  Justice, 

August  5,  1916. 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your 
letter  of  June  29,  1916,  wherein  you  ask  my  opinion  as  to 
whether  your  order  of  February  21,  1916,  directing  the 
transfer  of  Ernest  Angelini  from  the  United  States  peni- 
tentiary at  Leavenworth,  Kans.,  to  the  Government  Hos- 
pital for  the  Insane,  at  Washington,  D.  C,  is  a  sufficient 
authority  for  his  present  detention  in  the  latter  institution. 

I  am  of  opinion  that  it  is  not,  and  for  these  reasons. 

I  assume  the  following  facts  existed  at  the  date  of  your 
o-'der : 

On  December  3,  1914,  Angelini  had  been  sentenced  by 
the  United  States  District  Court  for  the  Eastern  District 
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of  Wisconsin  for  violation  of  section  215  of  the  Penal  Code 

(use  of  the  mails  to  defraud)  to  18  months'  imprisonment^ 

and  thereafter  taken  to  Leavenworth  and  imprisoned. 

Section  1  of  the  act  of  June  21,  1902  (32  Stat,  397), 

provides  that  a  prisoner  "whose  record  of  conduct  shows 

that  he  has  faithfully  observed  all  the  rules  and  has  not 

been  subject  to  punishment,  shall  he  entitled  to  a  deduction 

from  the  term  of  his  sentence  to  be  estimated  as  follows, 

*     *    *,  etc." 

By  reason  of  deduction  earned  under  this  statute  Ange- 

lini  was  entitled  to  be  discharged  and  would  have  been  dis- 
charged from  imprisonment  on  February  15,  1916;  but 
on  February  10,  1916 — Shaving  been  for  sometime  prior 
thereto  under  observation  on  suspicion  of  insanity — ^he  was 
by  two  physicians  pronounced  insane.  Effort  was  made 
to  find  friends  willing  to  receive  him  on  discharge.  On 
February  14,  1916,  and  before  he  could  be  so  surrendered 
he  became  a  dangerous  maniac.  On  February  16,  1916,  I 
lequested  you  to  authorize  his  transfer  to  the  above  hospital 
under  section  1  of  the  act  of  June  23,  1874  (18  Stat.  251), 
as  amended  by  the  act  of  August  7,  1882  (22  Stat.  330). 
reading : 

"  That  upon  the  application  of  the  Attorney  General  the 
Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized 
and  directed  to  transfer  to  the  Government  Hospital  for 
the  Insane  in  the  District  of  Columbia  all  persons  who, 
having  been  charged  with  offenses  against  the  United 
States,  are  in  the  actual  custody  of  its  officers^  and  all  per- 
sons who  have  been  or  shall  be  convicted  of  any  offense 
in  a  court  of  the  United  States  and  are  imprisoned  in  any 
State  prison  or  penitentiary  of  any  State  or  Territory,  and 
who  during  the  teirm,  of  their  imprisonment  have  or  shall 
Vecoms  and  he  insaneJ*^ 

You  ordered  the  transfer  on  February  21,  as  above,  and 
pursuant  thereto  Angelini  was  received  at  the  hospital  on 
February  28,  and  has  been  since  there  confined. 

The  good  time  deduction  here  earned  constitutes  a  statu- 
tory shortening  of  the  sentence.  Being  detained  by  the 
warden  after  February  15,  Angelini  might  have  prosecuted 
habeas  corpus  proceedings  for  his  discharge  from  Federal 
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custody,  though  he  would  have  been  subject  to  lunacy  pro- 
ceedings under  the  laws  of  Kansas. 

The  purpose  of  the  act  of  1882,  supra^  was  to  secui*e 
proper  treatment  for  insane  prisoners  "during  the  term  of 
their  imprisonment'^ — not  to  prolong  that  imprisonment. 
The  word  "term"  must  be  held  to  mean  the  period  during 
which  a  prisoner  could  be  lawfully  held  in  confinement  be- 
cause of  the  criminal  charge  or  sentence.  Longer  detention 
could  only  be  justified  here  because  of  alleged  insanity ;  but 
detention  for  insanity  must  be  pursuant  to  law,  which  law 
must  provide  for  notice  and  proper  hearing  on  that  issue. 
Simon  v.  Crafty  182  U.  S.  427.  The  above  statute  does  not 
pretend  to  provide  for  any  such  hearing.  It  only  au- 
thorizes a  "transfer";  i.  «.,  a  change  of  the  place  of  lawful 
custody.  To  read  it  as  authorizing  your  order  of  February 
21,  supra — made  after  the  expiration  of  the  term  of  im- 
prisonment— ^would  be,  if  not  to  make  it  unconstitutional, 
at  least  to  invite  grave  question  as  to  its  constitutionality. 
Such  a  reading  if  possible,  should  be  avoided.  United 
States  V.  Jin  Fuey  Moy^  241  U.  S.  394.  Here  it  may  be 
easily  avoided ;  indeed,  it  would  be  difficult  to  so  read  it. 

Had  Angelini  not  earned  any  good  time  deduction  the 
order  would  have  been  valid  and  would  have  authorized 
his  detention  in  the  hospital  for  the  balance  of  the  18 
months'  term.  But  because  of  the  good  time  earned  Ange- 
lini became  entitled  on  February  15  to  be  fully  discharged 
from  Federal  custody  and  Qontrol.  Thereafter,  like  any 
other  citizen,  he  was  subject  to  the  insanity  laws  and  pro- 
cesses of  the  State,  Territory,  or  district  wherein  he  might 
be  found  and  accused  of  insanity.  If  he  is  now  unsafe  to 
be  at  large  proceedings  should  be  forthwith  instituted 
under  the  laws  of  the  District  of  Columbia  to  determine 
his  insanity. 

Your  second  inquiry  as  to  the  general  question  of  legality 
of  commitment  or  detention  of  alleged  insane  persons  under 
other  acts  of  Congress  to  which  you  refer,  and  as  to 
whether  those  acts  comply  with  the  constitutional  require- 
ments as  to  due  process  of  law,  I  may  not  answer  as  no 
concrete  case  involving  those  statutes  appears  to  be  pend- 
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ing  and  requiring  administrative  action  in  your  depart- 
irient.  (25  Op.  183,  584;  27  Op.  49,  50;  28  Op.  129,  130; 
29  Op.  46,293.) 

Respectfully, 

T.  W.  GREGORY. 
To  THE  Secretary  of  the  Interior. 


FORT  SABINE  MILITARY  RESERVATION. 

The  limitation  provisions  of  the  acts  of  March  3,  1891,  section  8 
(2C  Stat.  1099),  and  March  2,  1896.  section  1  (29  Stat  42),  re- 
siicctiug  suits  to  annul  patents,  relate  to  patents  only;  they  do 
not  apply  to  a  couA'eyance  effected  by  an  approval  and  certifica- 
tion by  the  Land  Department  of  a  list  of  State  selections. 

While  section  2449  Revised  Statutes  does  not  govern  the  case  of  a 
grant  which  provides  for  vesting  title  through  approval  by  the 
Secretary  of  the  Interior,  such  as  the  Louisiana  swamp  land 
grant  of  March  2.  1849  (9  Stat.  352),  quaere  whether  under  the 
practice  of  his  Department,  his  approval  is  not  to  be  taken  as 
tentative  merely,  and  subject  to  revocation  until  the  approval  list 
has  been  certified  under  that  section. 

The  land  belonging  to  the  Fort  Sabine  Military  Reservation  was 
impliedly  excepted  from  the  grant  of  swamp  lands  made  to  the 
State  of  Louisiana  by  the  act  of  1849,  supra;  and  an  approval 
and  certification  of  it,  though  occurring  after  the  reservation  was 
abandoned  and  had  become  subject  to  cash  sale  under  the  act  of 
February  24,  1871  (16  Stat.  430),  was  void  on  Its  face  and  passed 
no  title. 

The  act  of  March  2,  1896,  supra,  extending  the  time  for  annulling 
laud  patents,  including  section  3  thereof,  relating  to  the  in- 
vestigation of  claims  of  bona  fide  purchasers,  applies  only  to  rail- 
road and  wagon  grants,  and  has  no  application  to  swamp  land  or 
other  grants. 

Department  of  Justice, 

August  18,  1916. 

Sir  :  For  some  time  there  has  been  pending  before  this 
Department  your  request  for  an  opinion  upon  questions 
arising  from  the  following  state  of  facts: 

The  Fort  Sabine  Military  Reservation  in  Louisiana  was 
established  by  Executive  order  of  December  20,  1838.  The 
»ct  of  March  2,  1849  (9  Stat.  352),  granted  to  the  State  of 
Louisiana  "  the  whole  of  those  swamp  and  overflowed  lands, 
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which  may  be  or  are  found  unfit  for  cultivation."  Section 
2  provides  that  such  lands  shall  be  identified  and  list^ed 
under  the  direction  of  the  surveyor  general  for  Louisiana, 
and  that,  upon  approval  of  such  list  by  the  Secretary  of  the 
Treasury  (since  succeeded  in  that  function  by  the  Secre- 
tary of  the  Interior),  ^^the  fee  simple  to  said  lands  shall 
vest  in  the  said  State  of  Louisiana." 

The  act  of  September  28, 1850  (9  Stat.  519),  which  made 
a  similar  grant  to  the  State  of  Arkansas  and  ''each  of  the 
other  States  of  the  Union,"  provided  that  a  list  of  the 
swamp  and  overflowed  lands  be  made  out  by  the  Secretary 
of  the  Interior  and  by  him  transmitted  to  the-  governor  of 
the  State ;  and  further,  that  at  the  request  of  the  governor, 
th»  Secretary  should  issue  patent.  It  declares  that  ''on  that 
patent  the  fee  simple  to  said  lands  shall  vest  in  the  said 
State." 

On  March  25,  1871,  the  military  reservation  was  aban- 
doned pursuant  to  the  act  of  February  24,  18Z1  (16  Stat. 
480).  That  act  authorized  the  Secretary  of  War  to 
fransfer  certain  military  reservations,  including  the  Fort 
Sabine,  "to  the  custody  and  control  of  the  Secretary  of  the 
Interior,  for  disposition  for  cash,  according  to  the  existing 
laws  of  the  United  States  relating  to  the  public  lands, 
after  appraisement,  to  the  highest  bidder."  The  act  also 
specially  authorized  the  Secretary  of  the  Interior  to  cause 
such  military  reservations  "to  be  subdivided  into  tracts 
less  than  forty  acres  each,  or  into  town  lots,"  and  pro- 
vided that  after  the  oflfer  of  each  subdivision  for  sale  at 
public  outcry,  "  any  unsold  land  or  lot  shall  be  subject  to 
sale  at  private  entry  for  the  appraised  value,  at  the  proper 
land  office,"  and  that  improvements  should  be  appraised 
and  paid  for  at  the  appraised  value,  "  under  such  Regula- 
tions as  may  be  prescribed  by  the  said  Secretary." 

On  July  1,  1884,  the  then  Acting  Secretary  of  the  In- 
terior approved  "No.  26,  a  list  of  the  swamp  and  overflowed 
lands  selected  as  inuring  to  the  State  of  Louisiana,"  aggre- 
gating 11,907.41  acres,  and  comprising  the  whole  of  said 
reservation  except  one  school  section,  a  few  small  sub- 
divisions lying  upon  a  ridge,  and  6,497  acres  embraced  in 
a  later  list,  No.  51.    This  action  seems  to  have  been  the 
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result  of  inadvertence  and  mistake.  (See  21  L.  D.  at  p. 
359;  33  L.  D.  at  p.  14.) 

On  December  10,  1895,  list  No.  51  was  approved  by  the 
Secretary,  pursuant  to  his  decision  rendered  October  31, 
1895  (21  L.  D.  357),  in  which  decision  it  was  held  that 
swamp  and  overflowed  lands  within  the  reservations  were 
granted  to  the  State  under  the  acts  of  1849  and  1850,  sub- 
ject to  the  reservation  uses  of  the  United  States ;  that  the 
grant  took  effect  on  abandonment  of  the  reservation  under 
the  act  of  1871,  and  that  the  act  of  1871  did  not  intend  to 
make  any  disposition  of  such  lands  inconsistent  with  the 
title  previously  granted  to  the  State. 

On  May  20, 1901,  the  Commissioner  of  the  General  Land 
OfSce  questioned  the  right  of  the  State  to  the  lands  em- 
braced in  list  No.  51,  and  requested  to  be  advised  by  your 
Department  whether  they  "  should  be  certified  and  patented 
to  the  State."  Thereupon  a  hearing  was  ordered  upon 
notice  to  th^  State,  resulting  in  the  departmental  decision 
of  June  6,  1904  (83  L.  D.  13),  which  held  that  the  grants 
of  1849  and  1850  were  in  praesenti^  operating  as  of  their 
respective  dates,  if  at  all,  and  therefore  not  operating  as 
to  swamp  and  overflowed  lands  within  the  reservation 
upon  its  abandonment  in  1871.  The  prior  approval  was 
thereupon  "recalled  and  vacated"  and  the  lands  "held  for 
disposition  as  provided  by  law." 

No  action  appears  to  have  been  taken  looking  to  a  recall 
or  revocation  of  the  approved  list  No.  26,  apparently  be- 
cause it  had  been  certified  to  the  State  by  the  commissioner, 
whereas  list  No.  51  had  not  been  so  certified  but  only  ap- 
proved by  the  Secretary  for  certification  by  the  commis- 
sioner.   (21  L.  D.  357,  360.) 

After  the  departmental  decision  of  June  6,  1904,  the 
State  filed  a  bill  in  the  Supreme  Court  against  the  Secre- 
tary to  restrain  other  disposition  of  the  land  embraced  in 
list  No.  51,  claiming  title  under  the  grant  of  1849  and  the 
approval  of  the  list  by  the  Secretary  on  December  10, 1895. 
The  court,  though  rejecting  a  contention  that  the  act  of 
1850  had  so  superseded  the  act  of  1849  as  to  require  a 
patent  instead  of  a  mere  approval  to  pass  title  to  swamp 
lands  in  Louisiana,  held  that  the  lands  within  the  Fort 
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Sabine  Military  Heservation  were  impliedly  excepted  from 
the  grant  of  1849;  that  "the  approval  proceeded  upon  a 
manifest  mistake  of  law,  that  upon  the  abandonment  of 
the  military  reservation  the  lands  fell  within  the  terms  of 
the  grant  of  1849;"  and  that  "therefore  it  was  void  upon 
iU:  face." 

Referring  to  the  limitation  statute  of  March  3,  1891 
(sec.  8,  26  Stat.  1099),  a  doubt  was  expressed  as  to 
"whether  Louisiana  has  not  now  a  good  title  by  the  lapse 
of  five  years  since  the  approval  and  by  the  operation  of 
that  act."  As  to  this  it  was  held  that  its  solution  raised 
questions  of  law  and  fact  upon  which  the  United  States 
had  a  right  to  be  heard,  that  the  United  States  was  there- 
fore a  necessary  party,  and  that  this  required  a  dismissal 
of  the  bill  for  lack  of  jurisdiction.  {Louisiana  v.  GarfsU^ 
211  U.  S.  70,  76-78.) 

You  state  that  the  Government  surveys  have  not  been 
extended  over  these  lands  and  that  the  Commissioner  of 
the  General  Land  Office  has  requested  instructions  from 
your  Department  as  to  the  survey  and  disposition  thereof, 
lou  therefore  desire  an  opinion  upon  the  following 
questions : 

(1)  Whether  the  provisions  of  the  act  of  March  3, 1891, 
limiting  suits  by  the  United  States  to  vacate  patents  to  five 
years,  apply  to  certifications  as  well  as  patents. 

(2)  Whether,  in  view  of  the  provisions  of  the  act  of 
August  3,  1854  (10  Stat.  346),  and  the  direction  given  as 
to  the  disposition  of  these  particular  lands  bj^  said  act  of 
1871,  they  may  be  disposed  of  by  the  land  department 
without  reference  to  said  certification. 

(3)  Whether,  in  view  of  the  fact  that  these  lands  have 
probably  been  sold  by  the  State  and  purchased  from  it 
upon  the  faith  of  such  certification,  the  limitation  act  of 
March  2,  1896  (29  Stat.  42),  applies  to  certifications  as 
well  as  patents,  and  particularly  whether  section  3  of  that 
act  is  applicable  to  certifications  under  grants  other  than 
railroad  and  wagon-road  grants. 

1.  The  statute  of  limitations  referred  to  in  the  first  ques- 
tion provides; 
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^^  That  suits  by  the  United  States  to  vacate  and  annul 
any  patent  heretofore  issued  shall  only  be  brought  within 
five  years  from  the  passage  of  this  act,  and  suits  to  vacate 
and  annul  patents  hereafter  issued  shall  only  be  brought 
within  six  years  after  the  date  of  the  issuance  of  such 
patents:^    (26  Stat.  1099,  sec.  8;  ih.  1093.) 

In  United  States  v.  Winona  <&  St.  Peter  R.  R.  Co,  (165 
U.  S.  463,  476),  a  suit  brought  to  set  aside  an  erroneous 
certification  of  lands,  there  are  observations  to  the  effect 
that  this  statute,  as  well  as  the  act  of  March  2,  1896  (29 
Stat.  42),  which  extended  the  time  in  respect  of  patents 
erroneously  issued  under  railroad  and  wagon-road  grants, 
was  intended  to  apply  to  suits  concerning  certifications. 
This  question,  however,  was  not  involved  in  the  case  and 
the  observations  referred  to  must  therefore  be  classed  as 
dicta.  In  the  Gar-field  case,  as  above  stated,  the  court  sug- 
gested a  doubt,  but  expressly  refrained  from  passing  upon 
it.  Conceding  that  there  is  doubt,  and  conceding  that,  as  a 
general  proposition,  statutes  of  limitation  should  not  be 
pared  down  by  narrow  constructions,  I  am  yet  of  the  opin- 
ion that,  in  the  absence  of  an  authoritative  construction  by 
the  judiciary,  the  meaning  of  this  enactment  should  be 
gathered  from  its  terms  rather  than  from  broad  inferences 
concerning  its  policy.  It  is  true  that  an  approval  or  cer- 
tification may  perform  the  same  function  as  a  patent, 
where  granting  acts  intend  that  title  shall  be  transferred 
in  those  ways ;  and,  to  that  extent,  they  may  be  said  to  fall 
within  the  reason,  though  not  within  the  letter  of  this  act 
of  limitation.  If  we  were  at  liberty  to  assume  that  the 
object  of  Congress  was  to  extend  repose,  after  the  periods 
named  (and  in  the  absence  of  concealed  fraud)  to  all  titles 
of  whatsoever  character  emanating  from  the  United  States, 
we  might  be  justified  in  accepting  "  patent "  as  a  generic 
designation  for  every  possible  form  of  grant.  This  as- 
sumption, however,  can  derive  no  support  from  the  term 
patent  itself,  since  that  is  a  term  of  very  specific  meaning 
in  the  land  laws,  signifying  an  instrument  of  especial 
solemnity  signed  in  the  name  of  the  President,  counter- 
signed by  the  recorder  of  the  General  Land  Ofiice,  sealed 
with  the  seal  of  that  office,  and  which  takes  effect  when 
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there  recorded  in  books  especially  provided  for  the  pur- 
pose. ( United  States  v.  Schurz,  102  U.  S.  378,  403 ;  R.  S. 
eocs.  450,  451,  458,  459.)  The  term  is  never  used  as  an 
equivalent  for  "conveyance."  Moreover,  the  other  sections 
of  the  act  of  March  3,  1891,  in  nowise  assist  us  toward  en- 
larging the  natural  meaning  of  the  section  in  question.  As 
fi  whole,  the  act,  besides  making  provisions  for  certain 
rights  of  ^ay  and  forest  and  other  reservations,  is  occu- 
pied in  repealing,  revising,  and  adding  to  the  kind  of  gen- 
eral land  laws,  such  as  the  timber  culture,  townsite,  pre- 
emption, and  homestead  laws,  which  lead  to  entries  and 
patents.  It  refers  to  entries  and  patents  repeatedly,  but 
never  to  selections,  or  approvals,  or  certifications,  or  to  the 
species  of  laws  which  involve  them.  Doubtless,  in  enacting 
section  8,  the  attention  of  Congress  was  addressed  to  the 
protection  of  the  kind  of  titles  to  which  the  other  portions 
of  the  statute  so  directly  related.  This  view  is  confirmed 
by  section  7,  which  protects  bona  -fide  purchases  and  in- 
cumbrances made  after  final  entry,  and  directs  that  pat- 
ents shall  issue  to  entrymen  after  the  lapse  of  two  years 
iTom  the  issuance  of  receiver's  receipt,  but  confines  both  of 
these  provisions  to  entries  made  under  the  homestead,  tim- 
ber culture,  desert  land,  or  preemption  laws,  or  under  the 
act  itself. 

The  solemnity  of  patents,  the  unusual  formalities  in- 
volved in  their  production,  and  the  fact  that  they  wear 
the  dignity  and  extend  the  assurance  of  the  Government 
in  a  degree  not  approached  by  any  other  form  of  Executive 
conveyance,  may  well  have  supplied  sufficient  reason  to 
Congress  for  confining  this  limitation  to  them,  instead  of 
extending  it  to  the  looser  and  less  ceremonious  certifica- 
tions and  approvals.  I  conclude  that  the  limitation  does 
not  apply  to  the  case  in  hand. 

2.  The  second  question  is  whether  in  view  of  the  act 
of  August  3,  1854  (10  Stat.  346;  B.  S.  §2449),  and  the  act 
of  1871,  mifra^  these  lands  may  be  disposed  of  without 
reference  to  the  certification.  As  appears  by  the  state- 
ment of  facts,  list  26,  including  part  of  the  lands,  was  ap- 
proved by  the  Acting  Secretary  and  certified  by  the  com- 
missioner, and  list  51,  including  the  remainder,  was  ap- 
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proved  by  the  Secretary  but  not  actually  certified.  In  an 
opinion  dated  November  19,  1915,  concerning  indemnity 
school  land  selections  in  Coloratio,  I  advised  you  that  the 
act  of  1854  does  not  govern  in  the  case  of  a  grant  which 
provides  for  the  vesting  of  title  by  approval  of  the  Secre- 
tary. Such  a  grant  is  the  Louisiana  swamp  land  grant  of 
March  2,  1849,  supra.  If  the  Acting  Secretary  and  the 
Secretary  possessed  the  power  and  jurisdiction,  by  approv- 
ing lists  26  and  51  respectively,  to  pass  the  legal  title 
(erroneously)  to  the  State,  the  significance  of  the  certifica- 
tion in  the  one  case,  and  its  absence  in  the  other,  comes 
not  from  the  act  of  1854  but  from  the  practice  of  your  de- 
partment in  such  cases.  From  what  is  said  in  33  Land 
Decisions,  13, 17,  and  from  other  reliable  sources,  I  gather 
that  for  man}''  years  approvals  such  as  these  have  been 
treated  as  provisional  and  subject  to  revocation  miitil  copies 
of  the  approved  lists  have  been  formally  certified  under 
seal  by  the  commissioner.  If  this  be  so,  it  may  well  be  said 
that,  whatever  its  potentiality,  the  approval  of  the  second 
list  never  became  effective  because  it  was  never  promul- 
gated in  accord  with  the  recognized  departmental  practice. 
As  was  said  in  the  Land  Decision  just  referred  to: 

"There  must  be  a  delivery  of  the  instrument  which  con- 
veys title  before  jurisdiction  is  divested.  In  the  case  of  a 
patent  to  public  lands,  the  recording  of  the  instrument  is 
the  equivalent  of  its  delivery.  United  States  v.  Schurz 
(102  U.  S.  378).  By  analogy  it  would  seem  that  in  the 
case  of  an  approved  list  the  certification  is  the  equivalent 
of  delivery,  and  until  certification  the  title  remains  in 
the  United  States.  In  other  words,  until  the  list  is  form- 
ally certified  by  the  officer  charged  with  that  duty,  it  in 
law  remains  in  the  hands  of  the  Secretary  of  the  Interior, 
and  that  officer  may  revoke  his  approval." 

This  question  was  not  passed  upon  in  Louisiana  v.  Gar- 
-field.  But,  for  a  more  fundamental  reason,  I  conclude  that 
neither  list  51,  which  was  not  certified,  nor  list  26,  which 
was,  availed  to  pass  title  out  of  the  United  States. 

This  land  was  impliedly  excepted  from  the  grant  in  the 
act  of  1849  because  it  lay  within  a  military  reservation  at 
that  time.    The  only  authority  for  passing  the  title  by 
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approval  was  contained  in  that  act,  and  it  did  not  extend 
to  this  land.  Therefore,  the  approval,  as  held  by  the  Su- 
preme Court  in  the  GarfUHd  case,  was  "  void  upon  its  face." 

It  is  true  the  court  held  in  the  case  of  United  States  v. 
Chandler-Dunhar  Co,,  209  U.  S.  447,  450,  that  "the  statute 
presupposes  an  instrument  that  might  be  declared  void," 
but  it  was  also  pointed  out  in  that  case  that  the  land, 
"whether  reserved  or  not,  was  public  land  of  the  United 
States  and  in  kind  open  to  sale  and  conveyance  through 
the  Land  Department."  At  the  time  of  the  passage  of  the 
granting  act  of  1849,  this  land  was  not  open  to  sale  or  con- 
veyance in  any  manner,  but  was  reserved  for  military  pur- 
poses and  was  under  the  jurisdiction  of  the  War  Depart- 
ment. The  land  became  "open  to  sale  and  conveyance 
through  the  Land  Department"  upon  abandonment  of  the 
reservation  under  the  act  of  February  24,  1871  (16  Stat. 
430),  but  by  sale  for  cash  and  conveyance  by  patent  under 
that  act,  not  by  selection  and  approval  as  swamp  land 
under  the  act  of  1849.  If,  after  the  abandonment 
under  the  act  of  1871,  a  patent  had  been  issued,  the  case 
might  come  within  the  principle  of  the  Chandler-Dvmbar 
case.  But  an  approval  based  on  the  swamp  land  grant  was, 
as  the  courts  said  in  the  Garfield  case,  "a  mere  void  ap- 
proval on  paper." 

3.  The  third  question  is  whether,  in  view  of  the  fact  that 
these  lands  have  probably  been  sold  by  the  State  and  pur- 
chased from  it  upon  the  faith  of  such  certification,  the 
limitation  act  of  March  2,  1896  (29  Stat,  42),  applies  to 
certifications  as  well  as  patents;  and,  particularly,  whether 
section  3  of  that  act  is  applicable  to  certifications  under 
grants  other  than  railroad  and  wagon  road  grants. 

As  to  the  first  branch  of  the  question,  it  is  to  be  ob- 
served that  the  limitation  in  the  first  section  of  the  act  of 
March  2, 1896,  like  the  limitation  in  the  act  of  1891,  refers 
ocly  to  suits  to  annul  patents;  and,  for  the  reasons  hereto- 
fore given,  I  do  not  feel  justified  in  construing  it  as  ex- 
lending  to  certifications  or  approvals. 

As  to  the  second  branch,  I  am  persuaded  that  the  act  of 
1896|  including  section  8,  relates  only  to  railroad  and 
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wagon  road  grants,  and  has  no  application  to  swamp  land 
or  other  grants. 

It  is  true  that  the  title  of  the  %et  is  broad  enough  to  em- 
brace legislation  for  extending  the  period  of  limitation  as 
to  all  kinds  of  land  patents;  but  the  real  subject  matter 
and  scope  of  the  act  is  defined,  I  think,  in  the  first  sentence 
of  section  1,  which  relates  only  to  any  patent  issued  under 
'^  a  railroad  or  wagon  road  grant,''  and  extends  the  limi- 
tation period  ^'  as  to  the  patents  herein  referred  to."  The 
language  used  in  the  rest  of  the  section  is  especially  per- 
tinent to  patents  and  grants  of  that  character,  though,  if 
considered  without  reference  to  the  first  sentence,  it  could 
be  given  a  broader  application.  The  same  is  true  of  sec- 
tions 2  and  3,  and  it  will  be  noted  that  in  the  last  sentence 
of  section  2  railroad  grants  and  the  railroad  adjustment 
act  of  1887  (24  Stat.  556)  are  specifically  referred  to.  The 
purpose  of  these  two  sections  is  to  protect  the  rights  of 
innocent  purchasers;  and  a  careful  comparison  of  iteir 
provisions  with  the  cognate  provision^  of  the  railroad  ad- 
justment act  of  1887  indicates,  in  my  judgment,  that  the 
main  purpose  of  the  later  act  was  to  facilitate  the  adjust- 
ment of  railroad  grants  in  accordance  with  the  purposes 
of  the  original  act,  and  also  to  provide,  by  express  inclu- 
sion, for  the  adjustment  of  wagon  road  grants. 

While  this  conclusion  is  not  wholly  free  from  doubt,  I 
think  it  follows  from  a  close  analysis  of  these  intimately 
related  laws,  and  undoubtedly  it  receives  strong  confirma- 
tion from  the  legislative  history  of,  and  the  well  known 
occasion  for,  the  later  enactment.  No  authority  which  is 
opposed  to  this  conclusion  has  been  brought  to  my  atten- 
tion. The  statement  in  United  States  v.  Non^^  222  Fed., 
14,  21,  and  United  States  v.  Pit^n,  224  Fed.,  604,  610,  to 
the  effect  that  the  act  of  1896  may  have  a  more  general 
application,  must  be  classed  as  dicta.  I  should  not  feel 
justified  in  according  them  controlling  weight. 
Verv  respectfully, 

T.  W.  GREGORY. 

To  THE  Secretary  of  the  Interior, 
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NATIONAL  FORESTS— FOREIGN  CX>RPORATIONS. 

The  Crescent  Mining  Co.,  a  corporation  organized  and  existing  under 
the  laws  of  Canada,  is  not  entitled  to  a  watei*  power  permit  within 
the  Okauogun  National  Forest  In  the  State  of  Washington. 

Department  of  Jxtbticb, 

August  m^  1916. 

Sir:  By  letter  of  June  7,  1916,  you  state  that  the  Cres- 
cent Mining  Co.,  a  corporation  organized  and  existing 
under  the  laws  of  the  Province  of  Manitoba,  Canada,  is 
maintaining  a  small  power  plant  within  the  Okanogan  Na- 
tional Forest,  Wash. ;  and  in  your  letter  of  July  21,  1916, 
you  say  that  this  corporation  has  applied  to  your  depart- 
ment "  for  a  permit."  This  application,  I  assume,  is  for 
permission  to  maintain  and  operate  the  company's  plant; 
and  you  request  an  opinion  as  to  ^'whether  a  corporation 
organized  and  existing  under  the  laws  of  Canada  may  be 
granted  a  water  power  permit  within  a  national  forest  in 
the  State  of  Washington." 

The  pertinent  provisions  of  the  acts  of  Congress  relating 
tc  the  question  are  as  follows : 

Act  of  June  4, 1897  (30  Stat.  11,  85)  : 

"The  Secretary  of  the  Interior  (now  the  Secretary  of 
Agriculture)  shall  make  provisions  for  the  protection 
against  destruction  by  fire  and  depredations  upon  the 
public  forests  and  forest  reservations  which  may  have  been 
set  aside  or  which  may  be  hereafter  set  aside  under  the 
said  act  of  March  third,  eighteen  hundred  and  ninety-one, 
and  which  may  be  continued ;  and  he  may  make  such  rules 
and  regulations  and  establish  such  service  as  will  insure 
the  objects  of  such  reservations,  namely,  to  regulate  their 
occupancy  and  use  and  to  preserve  the  forests  thereon  from 
destruction;    *    *    *." 

^Act  of  February  15,  1901  (31  Stat.  790) : 

"The  Secretary  of  the  Interior  ♦  ♦  *  is  authorized 
ond  empowered,  under  general  regulations  to  be  fixed  by 
him,  to  permit  the  use  of  rights  of  way  through  the  public 
lands,  forest  and  other  reservations  of  the  United  States, 
and  the  Yosemite,  Sequoia,  and  General  Grant  National 
Parks,  California,  for  electrical  plants,  poles,  and  lines  for 
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the  generation  and  distribution  of  electrical  power,  and  for 
telephone  and  telegraph  purposes,  and  for  canals,  ditches, 
pipes  and  pipe  lines,  flumes,  tunnels,  or  other  water  con- 
duits, and  for  water  plants,  dams,  and  reservoirs  used  to 
promote  irrigation  or  mining  or  quarrying,  or  the  manu- 
facing  or  cutting  of  timber  or  lumber,  or  the  supplying 
of  water  for  domestic,  public,  or  any  other  beneficial  uses  to 
the  extent  of  the  ground  occupied  by  such  canals,  ditches, 
flumes,  tunnels,  reservoirs,  or  other  water  conduits  or  water 
plants,  or  electrical  or  other  works  permitted  hereunder, 
and  not  to  exceed  fifty  feet  on  each  side  of  the  marginal 
limits  thereof,  or  not  to  exceed  fifty  feet  on  each  side  of 
the  center  line  of  such  pipes  and  pipe  lines,  electrical,  tele- 
graph, and  telephone  lines  and  poles,  by  any  citizen,  asso- 
ciation, or  corporation  of  the  United  States,  where  it  is  in- 
tended by  such  to  exercise  the  use  permitted  hereunder  or 
any  one  or  more  of  the  purposes  herein  named :  *  *  *." 
Act  of  February  1, 1905,  section  4  (33  Stat.  628) : 
''That  rights  of  way  for  the  construction  and  maintenance 
of  dams,  reservoirs,  water  plants,  ditcheis,  flumes,  pipes, 
tunnels,  and  canals,  within  and  across  the  forest  reserves 
uf  the  United  States,  are  hereby  granted  to  citizens  and 
corporations  of  the  United  States  for  municipal  or  mining 
purposes,  and  for  the  purposes  of  the  milling  and  reduc- 
tion of  ores,  during  the  period  of  their  beneficial  use,  under 
s-nch  rules  and  regulations  as  may  be  prescribed  by  the 
Secretary  of  the  Interior,  and  subject  to  the  laws  of  the 
State  or  Territory  in  which  said  reserves  are  respectively 
situated." 

Act  of  March  4, 1911  (36  Stat.  1235,  1253) : 
''That  the  head  of  the  department  having  jurisdiction 
ever  the  lands  be,  and  he  hereby  is,  authorized  and  em- 
p(»wered,  under  general  regulations  to  be  fixed  by  him,  to 
grant  an  easement  for  rights  of  way,  for  a  period  not  ex- 
ceeding fifty  years  from  the  date  of  the  issuance  of  such 
grant,  over,  across,  and  upon  the  public  lands,  national 
forests,  and  reservations  of  the  United  States  for  elec- 
trical poles  and  lines  for  the  transmission  and  distribution 
of  electrical  power,  and  for  poles  and  lines  for  telephone 
and  telegraph  purposes,  to  the  extent  of  twenty  feet  on 
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each  side  of  the  center  line  of  such  electrical,  telephone, 
and  telegraph  lines  and  poles,  to  any  citizen,  association, 
or  corporation  of  the  United  States,  where  it  is  intended 
by  such  to  exercise  the  right  of  way  herein  granted  for  any 
one  or  more  of  the  purposes  herein  named ;    *    *    *." 

The  powers  given  by  the  forestry  provisions  of  the  act 
cf  June  4,  1897,  supra,  to  make  rules  and  regulations  for 
the  reserves  and  "regulate  their  occupancy  and  use,"  are 
expressed  in  the  most  broad  and  general  terms.  The  stat- 
ute does  not  particularize  as  to  the  kinds  of  uses  or  occu- 
pancies, or  limit  in  any  way  the  possible  beneficiaries 
tiiereof .  Assuming  that  this  general  language  invested  the 
Secretary,  originally,  with  power  to  grant  permits  for  the 
use  of  rights  of  way  for  such  permanent  works  and  struc- 
tures as  are  required  for  hydroelectric  power  plants,  yet 
ft  ere  are  now  in  force  three  statutes  of  later  enactment 
(quoted  above),  all  applying  to  the  national  forests,  and 
all  dealing  specifically  and  solely  with  rights  of  way — one 
of  them  solely  with  rights  of  way  for  electric  transmission 
lines  (act  of  1911) ;  another  solely  with  rights  of  way  for 
works  for  storing,  conducting,  and  using  water  (act  of 
1905,  sec.  4) ;  and  the  remaining  one  specifically,  though 
not  solely,  with  rights  of  way  for  works  for  storing,  con- 
ducting, and  applying  water  to  the  purpose  of  generating 
electricity  and  transmitting  the  current  (act  of  1901).  All 
of  them  enumerate  the  purposes  or  uses  to  which  the 
water  or  electricity  may  be  applied,  and  two  name,  among 
other  purposes,  that  of  mming,  which  is  the  particular 
Dse  here  involved  (acts  of  1901  and  1905). 

Each  of  these  statues  occupies  a  special  field  carved  out 
oi  the  comprehensive  uses  and  occupancies  embraced  by 
the  act  of  1897.  In  the  fields  to  which  they  relate,  their 
provisions  are  comprehensive  and  complete;  and  in  various 
particulars  contain  limitations  on  the  powers  of  the  Sec- 
retary not  found  in  the  act  of  1897,  among  them  express 
provisions  in  each  act  confining  its  benefits  to  citizens,  as- 
sociations, and  corporations  of  the  United  States.  These 
acts,  therefore,  bear  to  the  act  of  1897  the  relation  of 
special  and  particular  to  general  legislation,  and,  being 
Liter  in  time,  supersede  and  repeal  it  as  to  the  subjects  with 
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which  they  deal.  The  intention  of  Congress  is  entirely 
clear  that  permission  to  use  rights  of  way  for  the  specific 
purposes  enumerated  in  these  statutes  shall  be  granted 
Gi.ly  to  citizens,  associations,  and  corporations  of  the 
United  States,  and  we  can  not  recur  to  an  older  and 
broader  statute  for  the  purpose  of  granting  like  rights  of 
>\ay  to  a  corporation  of  a  foreign  country. 

The  applicant  here  is  a  Canadian  mining  corporation, 
und  as  such  not  entitled  to  the  benefits  of  these  statutes. 
It  is  suggested,  however,  that  in  subiStance  and  effect  the 
Canadian  corporation  has  become  a  "corporation  of  the 
United  States"  by  reason  of  its  compliance  with  the  laws 
of  the  State  of  Washington  prescribing  the  conditions 
u^on  which  foreign  corporations  may  acquire  the  right  to 
do  business  in  that  State. 

The  relevant  provisions  of  the  laws  of  the  State  of  Wash- 
ifigton  on  the  rights  and  liabilities  of  foreign  corporations 
doing  business  in  that  State  are  contained  in  sections  3720, 
3721,  and  3722,  of  Kemington  and  Ballinger's  Annotated 
Codes  and  Statutes  (ed.  1910),  which  are  substantially  as 
follows : 

Section  3720  authorizes  corporations  organized  under 
the  laws  of  any  State  or  Territory  of  the  "United  States, 
or  of  any  foreign  country,  state  or  colony,  for  any  of  the 
purposes  for  which  domestic  corporations  are  organized, 
except  the  business  of  dealing  in  real  estate,  to  sue  and  be 
sued  in  the  State  courts,  to  acquire  real  estate  and  engage 
in  business  generally  in  the  same  manner  and  to  the  same 
extent  as  domestic  corporations,  on  compliance  with  the 
provisions  of  sections  3721  and  3722.  It  is  provided,  how- 
ever, that  such  corporations  shall  not  be  allowed  to  con- 
duct their  business  on  more  favorable  terms  than  do- 
mestic corporations,  and  that,  if  the  majority  of  their 
capital  stock  is  owned  by  aliens,  they  shall  not  acquire 
lands  other  than  for  mining  purposes,  unless  under  mort- 
gi»ge  or  in  good  faith  in  the  collection  of  debts. 

Section  3721  requires  that  a  certified  copy  of  the  articles 
of  incorporation  be  filed  in  the  office  of  the  secretary  of 
state;  and  section  3722,  the  appointment  of  an  agent  to 
accept  service  of  process  within  the  State. 
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It  appears  that  the  Crescent  Mining  Co.  has  fully  com- 
plied with  the  requirements  of  the  last  two  sections. 

This  legislation  seems  to  follow  the  general  outline  of 
similar  statutes  in  other  States.  I  fail  to  see  any  evidence 
of  a  legislative  intent  to  do  more  than  authorize  foreign 
corporations,  complying  with  the  conditions,  to  sue  and 
be  sued,  and  to  transact  business  in  their  own  lines  within 
the  State,  and  to  acquire  and  hold  the  property  and  facili- 
ties necessary  and  convenient  for  that  purpose.  Under 
this  and  similar  statutes,  the  business  may  be,  and  usually 
is,  transacted  through  agents  or  attorneys  resident  in  the 
State,  and  the  title  to  property  may  be,  and  usually  is,  held 
by  the  corporation,  just  as  the  title  to  property  is  held  by 
a  nonresident  individual. 

In  the  matter  of  Keaahey  and  Mattison  Co.  (160  U.  S. 
221,  229),  the  Supreme  Court  said: 

"And  it  is  established  by  the  decisions  of  this  court  that, 
within  the  meaning  of  this  act,  a  corporation  cannot  be 
considered  a  citizen,  an  inhabitant,  or  a  resident  of  a  State 
in  which  it  has  not  been  incorporated;  and,  consequently, 
that  a  corporation  incorporated  in  a  State  of  the  Union  can- 
not be  compelled  to  answer  to  a  civil  suit,  at  law  or  in 
equity,  in  a  circuit  court  of  the  United  States,  held  in  an- 
other State,  even  if  the  corporation  has  a  usual  place  of 
business  in  that  State,^^  {McCormick  Co.  v.  WaltherSj  134 
U.  S.  41,  43;  JShaw  v.  Quincy  Mining  Co.^  145  U.  S.  444; 
Southern  Pacific  Co.  v.  Denton^  146  U.  S.  202.) 

These  were  decisions  under  the  judiciary  act  of  1887-88, 
but  they  are  based  on  the  underlying  principle  that  cor- 
porations as  legal  entities  exist  only  in  the  States  or 
countries  whose  laws  created  them,  and  do  not  become  cor- 
porations or  citizens  of  other  States  or  countries  merely 
because  they  are  permitted  to  do  business  there  on  com- 
pliance with  prescribed  conditions. 

In  any  event,  I  do  not  think  the  State  laws  are  con- 
trolling. Congress  has  almost  uniformly  limited  the  bene- 
fits of  the  public  land  laws  to  citizens  of  the  United  States 
or  persons  who  have  declared  their  intention  to  become  citi- 
zens. The  benefits  of  the  right  of  way  legislation  now 
ander  consideration  are  expressly  limited  to  citizens,  asso- 
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ciations,  or  corporations  of  the  United  States ;  and  it  can  not 
be  admitted  that  the  congressional  policy  to  exclude  aliens 
from  those  benefits  is  to  be  overborne  by  State  legislation, 
however  liberal,  permitting  alien  corporations  to  do  busi- 
ness in  the  State. 

The  question  submitted  is  therefore  answered  in  the 
negative. 

Very  respectfully, 

T.  W.  GEEGORY. 

To  THE  SeCBETART  OF  AORICULTURB. 
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AORICUITITES,  8ECEETAEY  OF. 

AXTTHOSITY  TO  GRANT  RIGHTS  OF  WaT.     See  RIGHTS  07  WaT, 

8,4. 
AIE  EIFIiES.    iSfee  Abms  and  Munitions  of  Wab,  1. 

AT.AffTA 

1.  PuTohase  of  Line  of  Eailroads. — ^The  Pretident  it  avthorlied, 
uder  tho  aot  of  Kareh  12,  1914  (38  Stat  805),  to  obUgate 
the  United  States  to  expend,  for  the  purchase  of  a  line  of 
railroads  in  Alaska  necessary  to  complete  the  line  desi^ 
nated  by  him,  a  sum  in  excess  of  the  existing  appnq[>ria- 
tion  by  Ck)ngre88,  but  within  the  maximum  of  the  cost  as 
prescribed  by  the  act.    332. 

8.  Public  Lands. — Eevocable  licenses  under  the  act  of  February 
15,  1901  (31  Stat.  790),  or  easements  under  the  act  of 
March  4,  1911  (36  Stat  1253),  may  be  granted  for  the 
development  and  transmission  of  electric  power  upon  public 
lands  situate  in  Alaska.    387. 

ALIEHS. 

Alien  Laborers.    See  Eight-Houb  Law,  6. 
Nonresident,  Income  Tax.    See  Income  Tax,  1,  2,  3,  4. 

AJacuiflTIOir.     See  Arms  and  Munitions  of  Wab;  Eight-Houb 
Law,  2. 

AHCHOEAGE  AEEAS. 

St.  Marys  River.    See  Vessels,  4, 

AHTITETTST  LAWS. 

1.  Panama  Canal. — ^Under  the  proyisions  of  section  11  of  the 
Panama  Canal  act  of  August  84,  1912  (37  Stat  567),  the 
question  whether  the  person  or  corporation  who  owns, 
operates,  or  controls  any  vessel  seeking  passage  through  the 
canal  is  doing  business  in  violation  of  the  antitrust  laws  is 
to  be  determined  by  the  final  Judgment  or  decree  of  a  court 
of  the  United  States  of  competent  Jurisdiction.    355. 
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AHTITETTST  LAWS— Continued. 

2.  Same. — ^Wbere  a  Tessel  leeklng  passage  throagh  the  oanal  Is 

owned  or  operated  by  persons  against  whom  no  judgment 
that  they  have  violated  the  antitrust  laws  has  been  ren- 
dered by  a  court  of  competent  Jurisdiction,  there  is  upon 
the  officials  of  the  canal  no  duty  to  refuse  to  permit  the 
vessel  to  pass.    355. 

3.  Same. — Where  the  vessel  is  operated  or  controlled  by  a  per- 

son or  company  agains^t  whom  a  Judgment  has  been  ren- 
dered under  the  antitrust  laws  in  a  court  of  competent 
Jurisdiction,  if  the  proceeding  was  at  the  instance  of  the 
United  States  and  resulted  in  a  decree  designed  to  restore 
competitive  conditions,  and  no  question  has  been  raised  by 
the  United  States  in  appropriate  Judicial  proceedings  as  to 
noncompliance  with  such  decree,  it  should  not  be  refused 
passage  through  the  canal.    355. 

4.  Same. — Should  a  case  oome   to  the   attention   of  the   canal 

authorities,  where  the  Judgment  was  a  conviction  under 
the  criminal  sections  of  the  Sherman  law  or  was  a  Judg- 
ment in  a  suit  brought  by  private  parties,  they  might  well 
require  some  affirmative  showing  by  affidavit  or  otherwise 
that  the  violations  had  ceased.    355. 

5.  Bailroads. — ^Kilitary  Kovement  of  Troops. — ITeither  sections  1 

or  2  of  the  Sherman  antitrust  act  of  July  2,  1890  (26  Stat. 
209)  nor  section  5  of  the  act  to  regulate  commerce  of  Feb- 
ruary 4, 1887  (24  Stat.  380)  prevents  the  Navy  Department 
from  agreeing  with  many  railroads  or  prevents  such  rail- 
roads from  agreeing  among  themselves  that  a  common 
agent  of  the  roads  may  for  a  definite  period  dii'ect  the  rout> 
ing  of  Federal  troops.    381. 

APPOINTMENTS. 

Acting  Assistant  Dental  Surgeon,  Navy.     ,S're  Navy,  1. 
Assistant  to  District  Attorney.    ;See  Canal  Zoxnc,  3. 

Ck)RBECTION  OF  CERTIFICATION.      See  CiVIL   SERVICE,  1. 

Deputy  Collectors.    Bee  Internal  Revenue,  2. 

Naval  Officer  as  Commercial  Attach fi.    See  Navy,  2. 

Postmastkr.     See  Recess  Appointment,  1,  2. 

APPEENTICES. 

Promotion.    See  Standards  Bureau. 

APPEOPEIATIONS. 

For    Memorial   Amphitheater.    See    Arlington    National 

Cemetery,  Va.,  1. 
For  Public  Buildings.    Sec  Eight-Hour  Law,  8,  9, 10,  11, 16. 
Post  Office.    See  Eight-Houb  Law,  17. 
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AQirEDTTCT  BEISQE,  VA. 

1.  The  GoTeminent-owiied  site  at  the  south  end  of  the  Aqueduct 
Bridge,  comprising  the  tract  above  high-water  mark  on  the 
Virginia  bank  of  the  Potomac  River  purchased  under  the 
act  of  June  21,  1886  (2  Stat.  84),  is  under  the  adminlistra- 
tive  control  and  Jurisdiction  of  the  Secretary  of  War. 
..      470. 

l^iAame. — The  Secretary  of  War  has  the  power  to  issue  a  revocable 

^..  license  to  the  Washington,  Arlington  &  Falls  Church  Rail- 
road Co.,  permitting  it  to  occupy  with  its  railroad  tracks 
and  appurtenances  such  portion  of  said  site  and  in  such 
manner  as  he  may  deem  advisable  for  the  time  being.    470. 

3.  Same. — The  Secretary  of  War  also  has  the  power  to  issue  a 
revocable  license  permitting  the  relocation  of  the  track  of 
the  Great  Falls  &  Old  Dominion  Railroad  Go.  upon  the 
site  in  question.    470.' 

AELIHGTON  NATIOHAL  CEKETEEY,  VA. 

1.  Appropriation  and  Contracts  for  Kemorial  Amphitheater. — Sec- 
tion 14  of  the  act  of  March  4,  1913,  which  created  a  com- 
mission to  direct  the  construction  of  a  memorial  amphi- 
theater at  Arlington  National  Cemetery,  Va.,  does  not 
authorize  any  present  expenditure,  but  it  does  authorize  the 
commission  to  enter  into  contracts  to  the  extent  of  the  full 
cost  of  the  buildings,  to  wit,  $750,000.  147. 
8.  Same. — ^The  commission  should,  at  tlie  proper  time,  submit  to 
Congress,  through  the  Secretary  of  the  Treasury,  an  esti- 
mate of  the  requirements,  together  with  a  report  of  its 
action.    147. 

AEKS  AND  HTTNITIONS  07  WAE. 

1.  Kezico. — Air  Eifles. — Whether  certain  air  rifles  are  "arms  or 

munitions  of  war  "  within  the  meaning  of  the  joint  resolu- 
tion of  Congress  passed  March  14,  1912,  and  the  Presi- 
dent's proclamation  of  the  same  date  issued  in  pursuance 
thereof,  is  purely  a  question  of  fact  which  the  Attorney 
Creneral  does  not  feel  qualified  to  decide.    9. 

2.  Same. — Empty  Cars  and  Coal. — Ordinary  empty  cars  belonging 

to  Kexican  railways  are  not  "  munitions  of  war  "  within  the 
meaning  of  the  President's  proclamation  of  October  19, 
1915,  prohibiting  the  exportation  of  such  munitions  into 
Mexico.    467. 

3.  Same. — Coal  and  coke  are  not  included  in  the  term  **  munitions 

of  war  "  as  used  In  the  President's  proclamation  of  October 
19,  1915.    467. 

4.  Same. — There  is  no  authority  of  law  (other  than  the  quarantine 

act)   forbidding  the  Importation  of  cattle  nnd  other  live 


590  Index — Digest. 

AEKS  AND  irmnnONS  of  WA&— Ck)ntiiiued. 

stock  from  Mexican  territory  occupied  by  the  revolution- 
Ists,  the  proceeds  of  which  would  be  used  to  continue  revo- 
lutionary activities.  467. 
6.  Same. — Clothes  and  provisions  are  not  munitions  of  war  within 
the  meaning  of  the  amended  Joint  resolution  of  March  14, 
1912  (37  Stat.  630),  prohibiting  the  export  of  arms  or 
munitions  of  war  to  any  American  country  in  which,  ac- 
cording to  the  President's  proclamation,  conditions  of 
domestic  violence  exist,  which  are  promoted  by  the  use  of 
such  materials.    213  . 

6.  Same. — Exportation  of  Horses,  Biding  Saddles,  etc — Ordinary, 

as  distinguished  from  military,  riding  saddles,  stirrups, 
girths,  hay  and  other  food  stufte,  and  horses  are  not  muni- 
tions of  war  within  the  meaning  of  the  amended  Joint 
resolution  of  March  14,  1912  (37  Stat.  630),  prohibiting 
the  export  of  "  arms  or  munitions  of  war  "  to  any  Ameri- 
can country  in  which,  according  to  the  President's  procla- 
mation, conditions  of  domestic  violence  exist  which  are 
promoted  by  the  use  of  such  materials. 

7.  Same.— Opinion  of  April  20,  1912  (29  Op.  394),  dissented  from. 

227. 
Ammunition.    See  also  Eight-Hour  Law,  2. 


1.  Oflloer^— Employment  of  Ketired  Army  Oflloer  as  Superinten- 

dent of  Indian  School. — ^A  retired  Army  officer,  even  though 
receiving  upward  of  |2,500  per  annum,  may  be  employed 
as  superintendent  of  an  Indian  school  or  agency,  where 
no  additional  compensation  is  allowed  without  contraven- 
ing the  provision  of  the  act  of  February  27,  1906  (34 
Stat.  48),  which  prohibits  the  (Tovernment  from  accepting 
voluntary  service.     51. 

2.  Same. — The  words  "voluntary  service,"  as  employed  in  the 

above-mentioned  act,  were  not  intended  to  cover  services 
rendered  in  an  official  capacity  under  regular  appointment 
to  an  office  otherwise  permitted  by  law  to  be  nonsalaried. 
51. 

3.  Same. — ^Promotion. — The  act  of  October  1,  1890  (26  Stat  662), 

regulating  the  promotion  of  certain  officers  of  the  Army, 
does  not  make  it  obligatory  upon  the  President  to  promote 
to  a  vacancy  existing  in  the  grade  of  lieutenant  colonel  the 
senior  officer  in  the  next  lower  grade,  if,  in  his  opinion,  the 
record  of  the  officer  has  been  such  as  to  indicate  that  he 
is  disqualified  for  promotion.    177. 

4.  Same. — Eetirement  of  Army  and  Navy  Officers  Serving  on  the 

Isthmus  of  Panama. — Under  the  act  of  Karch  4,  1916  (38 
Stat.  1190),  providing  for  recognizing  the  services  of  cortain 
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officers  of  the  Army,  Navy,  and  Public  Health  Service  for 
their  services  in  connection  with  the  construction  of  the 
Panama  Canal,  when  an  officer  otherwise  within  the  pur- 
view of  the  act  applies  for  retirement  he  miMt  be  retired, 
and  the  President  has  no  discretionary  authority  to  post- 
pone the  date  of  retirement  to  such  time  as  he  may  deem 
proper.    406. 

ABJIESTS.    See  Gettysbubg  National  Pabk. 

ABT,  WOEKS  OF.    See  Copysight  Laws,  2. 

AS8E8SXENT  DISTKICTS,  SPECIAL.    See  Income  Tax,  5. 

ATTOENEY  GEHEEAL. 

1.  Control  of  Eeoorder  of  Deeds  Office,  D.  C. — It  would  require  the 

sanction  of  Congress  to  place  the  office  of  the  recorder  of 
deeds  of  the  District  of  Columbia  under  the  administrative 
control  and  supervision  of  the  Attorney  GeneraL    119. 

2.  Questions  Not  Arising  in  Administration  of  Department — Com- 

mitment of  Alleged  Insane  Persons. — The  Attorney  General 
declines  to  express  an  opinion  upon  the  question  propounded 
by  the  Secretary  of  the  Interior  as  to  the  legality  of  com- 
mitment or  detention  of  alleged  insane  persons  under  cer- 
tain other  designated  acts  of  Congress,  and  as  to  whether 
those  acts  comply  with  the  constitutional  requirements  as 
to  due  process  of  law,  for  the  reason  that  no  concrete 
case  involving  those  statutes  appears  to  be  pending  or 
requiring  administrative  action  in  his  department    560. 

8.  Same. — Neutrality. — The  Attorney  General  declines  to  express 
an  opinion  upon  the  inquiry  as  to  what  courses  may  be  fol- 
lowed by  the  Government  to  prevent  American  or  foreign 
vessels  from  furnishing  coal  and  supplies  to  belligerent 
warships  at  sea,  in  accordance  with  the  provisions  of 
The  Hague  Convention,  No.  13,  of  1907,  since  the  Inquiry 
does  not  present  an  actually  existing  case  arising  In  the 
administration  of  an  executive  department  and  apparently 
calls  for  an  opinion  in  advance  as  to  what  this  department 
would  hold  in  the  future  under  indefinite  and  varying 
facts.    316. 

4.  Questions  Too  General  to  Be  Answered — Military  Kovement  of 
Troops. — ^Whether  the  proposed  agreement  of  the  Navy  De- 
partment for  the  routing  of  Federal  troops  would  be  con- 
trary to  public  policy  as  judicially  construed,  and  whether 
such  agreement,  if  entered  into,  could  be  enforced  by  the 
courts,  are  questions  which  can  not  be  answered  because 
they  are  too  general,  and  for  the  further  reason  that  it 
involves  a  speculation  as  to  future  judicial  action.    381. 


592  Index — Digest. 

ATTOENEY  QENEEAL— Continued. 

5.  Recess  Appointment. — Salary. — The  question  whether  appointee 
can  be  paid  the  salary  of  the  office  before  confirmation  by 
the  Senate  should  be  referred  to  the  Comptroller  of  the 
Treasury  for  determination,  as  this  Is  a  matter  which 
'  would  naturally  come  before  him,  and  as  to  which  the 
opinion  of  the  Attorney  General  would  only  be  advisory. 
814. 

BANKS. 

Guaranty  of  Deposits.    See  National  Banks,  1. 

BIDS. 

Government  Contracts.    See  Contracts,  1,  2. 

BIUBID  PBISOH.    See  Philippine  Islands. 

BILLS  OF  LADING.    See  Vessels,  8. 

BLACK  WA&EIOR  RIVEE,  ALA. 

Lease  of  Water  Power  Created  by  Look  and  Dam  on  Black 
Warrior  River,  Ala. — The  Seeretary  of  War  has  no  right 
without  express  authority  from  Congress  to  enter  Into  aji 
agreement  for  the  lease  of  the  water  power  created  by  a 
Government  lock  and  dam  on  the  Black  Warrior  River, 
Ala.    154. 

BONDS. 

Held  by  Nonresident  Foreigners.    See  Income  Tax,  1,  2,  3. 
Indemnity.    See  Checks. 

Subsidy.    See  Central  Branch  Union  Pacific  Railroad. 
Validity  of  Issues.    See  Porto  Rico,  2. 

BOTTNDARIES. 

1.  Canadian    Boundary    Waters. — Section    S109    of    the    Eevised 

Statutes,  in  imposing  certain  restrictions  upon  masters  of 
foreign  vessels  which  are  not  imposed  upon  masters  of 
domestic  vessels,  Is  In  conflict  with  the  provisions  of 
article  1  of  the  convention  concerning  the  boundary  waters 
between  the  United  States  and  Canada,  concluded  January 
11, 1909,  between  the  United  States  and  Great  Britain.    351. 

2.  Same. — Section   S109   of   the   Eevised   Statutes   being   Incom- 

patible with  the  provisions  of  the  later  self-executing  treaty 
of  January  11,  1909,  the  former  must  be  regarded  as  super- 
seded by  the  latter  In  so  far  as  it  Is  Inconsistent  therewith, 
and  hence  It  is  the  duty  of  the  administrative  officers  of 
the  Government  to  fulfill  the  requirements  of  the  treaty. 
851. 
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S.  Same. — Eio  Grande  BonndaTy. — ^Under  a  provlrion  of  the 
Diplomatic  and  Consular  appropriation  act  of  March  4, 
1915  (88  Stat  1120),  the  Secretary  of  State  may  direct 
an  investigation  as  to  any  or  all  tributaries  within  the 
United  States,  whether  or  not  flood  streams,  which  may  con- 
tribute to  the  flood  conditions  in  the  Rio  Grande  affect- 
ing the  boundary  line  between  the  United  States  and 
Mexico.    869. 

4.  Same. — Congress  has  plenary  power  to  authorise  an  InTesttC^- 
tien  of  nonnavigable  streams  within  a  State  whenever,  iu 
the  judgment  of  CSongreas,  such  action  is  necessary  for  the 
preservation  of  the  navigability  of  its  waterways,  or  for  the 
maintenance  with  certainty  and  without  fluctuation  of 
the  international  boundary  lines  of  the  United  States.  360. 
Bee  alBo  Niagara  Rivee,  2. 

CANADIAN  B0T7NDAEY  WATEES.    See  Bottndabixs,  1,  2 ;  Niagara 
River,  2. 

CANADIAN  EXPEDinONAEY  POECE. 

Enlistment  Oath.    See  Citizenship,  8,  4. 

CANAL  ZONE. 

1.  Amendment  of  Penal  Code  and  Code  of  Criminal  Proeednre  by 

Executive  Order. — By  section  2  of  the  Panama  Canal  act  of 
August  S4,  1918  (37  Stat  561),  the  President  is  prohibited 
from  amending  sections  842,  368,  and  461  of  the  Penal  Code, 
and  repealing  section  47  of  the  Code  of  Criminal  Procedure 
of  the  Canal  Zone.    344. 

2.  Same. — Section  28  of  the  Code  of  Criminal  Procedure  of  the 

Canal  Zone  may  be  amended  by  the  President  by  virtue  of 
section  7  of  the  Panama  Canal  act,  which  authorizes  him 
to  establish  by  order  rules  governing  the  magistrates' 
courts.    344. 

3.  Appointment  of  Assistant  to  District  Attorney  of  Canal  Zone. — 

By  virtue  of  an  Executive  order  dated  Pebruary  2,  1914, 
delegating  to  the  governor  of  the  Canal  Zone  certain  powers 
of  appointment,  which  were  conferred  upon  the  President 
by  section  4  of  the  Panama  Canal  act  of  August  24,  1912 
(37  Stat  561),  the  governor  has  authority  to  appoint,  with 
such  official  designation  as  he  may  deem  proper,  an  assist- 
ant to  the  district  attorney  of  the  Canal  Zone.  561. 
4.  Opium  Importation. — The  courts  of  the  Canal  Zone  have  Jur- 
isdiction, under  the  Panama  Canal  act  of  August  24,  1012 
(37  Stat.  560),  to  Impose  the  penalties  prescribed  in  section 
7  of  the  said  act  of  January  17, 1914.    271. 
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5.  Same-^-Beotioiis  5  and  6  of  the  aot  of  January  17,  1914,  wliieli 
is  amendatory  of  the  aet  of  Pebruary  9,  1908  (85  Stat  614), 
prohibiting  the  importation  and  use  of  opiom  for  other 
than  medicinal  purposes,  are  applicable  to  the  Canal  Zone. 
271. 

CAPITALIZATION.    See  Nauonal  Banks,  2. 

CAE8,  EXPTT.    See  ABifs  and  MuNmoNS  of  Was,  2. 

CATTLE. 

iMPOBTATioir  INTO  UNiTn>  STATES.  See  Colombia,  1,  2 ;  Amies 
AND  Munitions  or  Wab,  4. 

CENSORSHIP. 

Radio  Stations. — The  President  has  authority  to  maintain  a 
GoTemment  oensorship  in  radio  stations,  and  may,  thronsh 
the  Secretary  of  the  Navy  or  any  other  appropriate  depart- 
ment, close  down,  or  take  charge  of  and  (^^»erate,  such  plants, 
should  he  deem  it  necessary  in  securing  obedience  to  his 
proclamation  of  neutrality  of  August  5,  1914.    291. 

CENTRAL  BRANCH  TTNION  PACIFIC  RAILROAD. 

1.  With  respect  to  the  status  of  the  olaim  of  the  United  States 

against  the  old  Central  Branch  Union  Pacific  Railroad,  now 
constituting  a  part  of  the  Missouri  Pacific  System,  on  ac- 
count of  the  subsidy  bonds  Issued  by  the  Grovemment  in  aid 
of  the  construction  of  said  road,  held:    35. 

(1)  That  the  property  of  the  oompany  is  not  now  subject  to 
a  first  lien  in  favor  of  the  Goremment  to  secure  the  pay- 
ment of  the  amounts  paid  by  the  United  States,  since  the 
act  of  July  2,  1864,  expressly  subordinated  the  lien  of  the 
United  States  to  the  lien  of  the  first-mortgage  bonds.    35. 

(2)  That  the  Government  has  no  right  to  demand  the  an- 
nual payment  of  6  per  cent  of  the  net  earnings  of  the 
oompany,  because  the  right  to  the  5  per  cent  of  the  net 
earnings  was  intended  as  a  security  and  sinking  fund  for 
the  Government's  loan,  and,  therefore,  its  existence  depends 
upon  the  existence  of  the  debt    35. 

(3)  That  the  Government  has  no  right  to  withhold  the  entire 
compensation  earned  by  the  company  for  transportation 
services.    35. 

(4)  That  the  Government  still  has  the  right  to  retain  one- 
half  of  this  compensation.    35. 

(6)  That  the  Government  still  has  the  right  of  a  Junior 
mortgagee  to  redeem.    35. 

2.  Same. — The  present  owner  of  the  Central  Branch  of  the  Union 

Pacific  Railroad  Co.  is  not  bound  to  pay  the  principal  or 
interest  on  the  Government  bonds  issued  to  the  original  com- 
pany in  aid  of  the  construction  of  its  road.    318. 
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CEHTKAL  BSAKOH  trKIOlT  PACIPIC  RAILEOAB—Oontlnued. 
S.  Same. — Tht  Oovemment  has  no  present  right  to  claim  either 
the  5  per  cent  of  the  net  earnings  from  the  railroad  com- 
pany or  to  withhold  the  other  half  of  the  compensation  for 
services  rendered  it.    318. 

CSETnnCATION  BY  CIVZL  8EEYI0E  COHXISSIOH. 

CoBBScnoN,  AFTER  ApFoiNTicKNT.    See  GiviL  Sebvicb,  1, 

CHECKS. 

Dnplieate  Checks — ^Indemnity  Bonds. — ^In  case  of  the  loss  of 
an  original  check  issued  hy  a  United  States  disbursing 
officer,  the  Secretary  of  the  Treasury  has  no  authority, 
under  the  proviaions  of  section  3646  of  the  Revised  Stat- 
utes, to  dispense  with  the  giving  of  a  bond  as  a  condition  to 
the  issuance  of  a  duplicate  check.    66. 

CHIEEBE  ABMI88Z0V  INTO  imTED  STATES.     Bee  Citizenship, 
1.2. 

CIECITLATIOV  07  VEWSPAPEES.    Bee  Nswspafebs,  1,  2. 

CITIZENSHIP. 

1.  Admission  of  Chinese  into  United  States. — Paragraph  "P''  of 

rule  9  of  the  Chinese  admission  regulations,  which,  in  effect, 
denies  citizenship  to  foreign-bom  children  of  American 
Chinese,  is  invalid.    529. 

2.  Same. — Poreign-bom  children  of  American-bom  Chinese  fathers 

are  entitled  to  enter  the  United  States  as  citizens  thereof, 
notwithstanding  the  fact  that  they  continued  to  reside  for 
some  time  in  China  after  reaching  their  majorities,  without 
any  affirmative  action  on  their  part  indicating  an  intention 
to  remain  citizens  of  the  United  States.    529. 

8.  Citizenship  of  Krs.  Berryman. — The  enlistment  of  a  citizen  of 
the  United  States  in  the  Canadian  expeditionary  force  for 
the  war  in  Europe,  which  required  his  taking  a  qualified 
oath  of  allegiance  to  Canada,  does  not  forfeit  his  wife's 
American  citizenship.    412. 

4.  Same. — ^In  such  case  the  wife,  who  has  resided  in  Canada  since 
1912,  can  not  be  barred  from  returning  to  the  United  States, 
the  country  of  her  nativity  and  citizenship.    412. 

CIVIL  OPPICE.    See  Engineer  Cobps;  Revenue  Cxttteb  Service. 

ciyh  seevige. 

1.  Correction  of  Certification  After  Appointment. — ^The  Civil  Serv- 
ice Commission  may,  at  any  time  prior  to  appointment, 
correct  a  mistake  in  its  certification,  but  after  an  appoint- 
ment has  been  made  and  has  been  accepted  by  the  appointee, 
without  any  fraud  on  his  part  or  concealment  of  material 
facts,  and  the  matter  Involved  is  not  jurisdictional,  it  is 
then  too  late  for  the  commission  to  attempt  to  correct  its 
certification.    169. 
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2.  Excepted  Posittoni. — Section  6  of  the  Post  Oflioe  Department 
appropriation  aet  of  Aufirust  24,  1912  (37  Stat  555 )»  which 
prescribes  regulations  in  respect  to  the  removal  of  persons 
in  the  classified  civil  service,  does  not  apply  to  those  occu- 
pying excepted  positions.    181. 

S.  Employees  in  Quartermaster's  Department,  Philippines. — ^The 
Civil  Service  Ck>nimissioD  has  no  authority  to  cancel  the 
classification  of  an  employee  brought  within  the  classified 
civil  service  under  the  Executive  order  of  March  1,  1904, 
which  classified  certain  positions  in  the  civil  service  of  the 
War  Department  in  the  Philippines.    79. 

4.  Same. — A  person  In  the  classliled  civil  service  can  not  be  de- 

prived of  his  status  in  the  service  except  by  removal  as 
provided  in  section  6  of  the  act  of  August  24, 1912  (87  Stat 
6S5),  and  it  is  for  the  head  of  a  Department,  and  not  the 
Civil  Service  Commission,  to  determine  when  there  exists 
proper  cause  for  the  removal.    79. 

5.  Nonassembled  Examinations. — The  proviso  of  section  7  of  the 

census  act  of  July  2,  1909  (36  Stat  3),  which  requires  that 
all  examinations  for  positions  in  the  Grovernment  service 
shall  be  had  in  the  State  or  Territory  in  which  the  appli- 
cant resides,  does  not  apply  to  the  so-called  nonassembled 
examinations.    194. 

6.  Promotions. — Promotion  ftom  the  position  of  messenger  boy,  in 

the  classified  nonapportloned  service,  to  the  position  of 
laborer  with  classified  duties,  which  is  subject  to  the  rule 
of  apportionment,  is  prohibited  by  section  6  of  Rule  XI  of 
the  civil-service  rules.    10. 

7.  Same. — An  applicant  by  passing  the  civil-service  examination 

does  not  acquire  a  vested  right  to  promotion  in  accordance 
with  the  rules  in  force  at  the  time  the  examination  is 
held.    10. 

8.  Same. — ^Promotion  of  Apprentices,  Standards  Bureau. — ^The  pro- 

vision of  the  act  of  July  16,  1914  (38  Stat.  602),  authorizing 
the  promotion  of  apprentices  in  the  Bureau  of  Standards, 
includes  ** laboratory,"  "shop,"  and  "oflice**  apprentices. 
430. 

9.  Kules  Prohibiting  Political  Discrimination — The  Civil  Service 

Commission  has  authority,  under  clause  4,  section  2,  of  the 
civil-service  act  of  January  16,  1883  (22  Stat  404),  to 
investigate  alleged  violations  of  civil-service  rules  prohibit- 
ing political  discrimination  in  the  classified  service.     512. 

CLAIKS. 

AUTHoarrr  to  Dbtermine.    See  Wobkmen's  Compensation,  3. 
Of  Unfted  States.     See  Central  Bbanch   Union  Pacific 
Kailboad. 
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CLEEKS. 

ElCPLOTMENT  OF  Tem POBART,  ETC.      Set  POSTAI.  SERVICE,  L 

CLEYELAHD,  GEOVEE.    See  Gboveb  Cleveland  bibthplacs. 

CLOTHES.    See  Asms  and  Munitions  of  Was,  5. 

GOAL  ABD  COKE.    See  Abms  and  Munitions  of  Wab,  3. 

COFFEK    See  Customs  Laws,  4. 

COKE.    See  Arms  and  Munitions  of  War,  3. 

COLLECTOES,  DEPUTY.    See  Internal  Revenue,  2,  3. 

C0LLECT0E8  OF  POETS. 

Tenure  of  Offloe  in  Enlarged  Dlstriott. — ^The  oontinnanoe  In 
oflloe  of  coUectorfl  of  ports  In  tlie  enlarged  distriots  until 
expiration  of  their  existing  commissions,  was  duly  au- 
thorized by  the  act  of  August  24, 1912  (37  Stat  434),  under 
which  the  President's  order  of  March  3,  1913,  reorganizing 
-     the  customs  service  was  issued.    204-05. 

COLOICBIA. 

1.  Importation  of  Cattle  into  United  Statet.-*Oolumbla  is  not  en- 
titled, under  the  treaty  of  1846  between  the  United  States 
and  New  Granada,  to  have  healthy  cattle  Imported  from 
her  territory  into  the  United  States  until  the  Secretary  of 
the  Treasury  has  officially  determined,  and  given  public 
notice  thereof,  that  such  importation  will  not  tend  to  the 
introduction  or  spread  of  contagious  or  infectious  diseases 
among  cattle  of  the  United  States.    325. 

9.  Same. — Colombia  is  entitled  to  have  tick-infested  cattle  im- 
ported into  that  part  of  Texas  below  the  southern  cattle 
quarantine  line  upon  complying  with  all  the  regulations 
and  fulfilling  all  the  conditions  imposed  upon,  the  imi)orta- 
tion  of  tick-infested  cattle  from  Mexico.    326. 

COXXVECE,  SECEETAET  OP. 

Designation  of  Disbursing  Clerk.    See  Labor,  Department 

of.  . 

Movement  and  Anchorage  of  Vessels.    See  Vessels,  4. 

COKICSECIAL  ATTACH^.    See  Navy,  2. 

COKPENSATION.    See  Soldiers  and  Sailors  ;  Panama  Canal,  7,  8. 

COXPENSATIOH  POE  ACCIBEHTS.    See  Workmen's  Compensation. 

COXPEOIQSS  OP  TAX  CASE.    See  Internal  Revenue,  1« 
COHPISCATIOH.    See  War  Department,  1,  2. 
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C0N0EE8S. 

INVESTIOATION      OF     NORNAYiaABU:      StBBAIIB.        fiftfO     BOUITIK 
ASIE8,  4. 

COHSTITUTZONALITY  07  PE0P08EB  LZQTTOE  LAW.    See  IlTTOXi- 

GATING  LiQUOBS. 

COHTKABAin).    See  Asms  and  Munitions  or  Wab. 

COHTKACTS. 

1.  Bldt— Withdrawal  Before  Aooeptanoe. — ^A  bidder  on  a  Qorem- 

ment  contraot  can  not  withdraw  his  bid  before  a  reasonable 
time  is  allowed  the  Government  for  acceptance  after  the 
opening  of  the  bids.    56. 

2.  Same. — ^Where  certain  bids  for  the  purchase  of  copper  scrap 

located  on  the  Isthmus  of  Panama  were  to  be  opened  and 
tabulated  at  Washington  and  were  then  to  be  referred  to 
the  Isthmus  for  final  decision:  Eeld^  That  a  delay  of 
seven  days  before  notice  of  acc^tance  was  not  unreason- 
able as  a  matter  of  law.    06. 

8.  Oovemmeat  Supplies. — ^It  was  within  the  power  of  the  Joint 
Committee  on  PiintiBg  to  make  a  eontraet  for  supplying  the 
Government  with  so  much  paper  as  may  be  required  for 
the  public  printing  and  binding  for  the  period  of  six  months 
from  March  1,  1916,  and  such  contract  obligated  the  con- 
tractor to  furnish  such  paper  to  the  limit  of  the  Govern- 
ment's needs  during  the  life  of  the  contract.    541. 

4.  Same. — The  Government  has  no  right  to  enter  into  a  new  oon- 
tract  for  any  part  of  the  supply  covered  by  the  old  con- 
tract, save  as  provided  in  the  old  contract  itself.    541. 

6.  Same. — The  Oovemment  can  not  be  compelled  to  take  more 
than  it  needs,  though  that  need  is  less  than  the  amount 
specified  in  the  schedule  or  estimates.    541. 

6.  Memorial  Amphitheater,  Arlington  National  Cemetery,  Ya.— 

Section  4  of  the  act  of  March  4, 1013,  which  created  a  com- 
mission to  direct  the  construction  of  a  memorial  amphi- 
theater at  Arlington  National  Cemetery,  Ya.,  does  not 
authorize  any  present  expenditure,  but  it  does  authorize 
the  commission  to  enter  into  contract  or  contracts  to  the 
extent  of  the  full  cost  of  the  building,  to  wit,  $750,000,    147. 

7.  Kilitary  Kovement  of  Troops. — ^The  Havy  Department  can  not 

enter  into  a  contract  for  the  military  movement  of  troops 
without  previously  advertising  for  proposals  as  required  by 
section  8709  of  the  Revised  Statutes.    881. 

8.  Same. — ^The  act  to  regulate  commerce  of  February  4,  1887 

(24  Stat  879),  does  not  forbid  a  contract  for  the  military 
movement  of  troops  at  less  than  tarilt  rates.    881. 
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9.  Same. — ^Neither  sections  1  or  2  of  the  Sherman  antitrust  act 
of  July  2,  1890  (26  Stat  209),  nor  section  5  of  the  act  to 
regulate  commerce  of  February  4,  1887  (24  Stat  880),  pre- 
vents the  Navy  Department  from  agreeing  with  many  rail- 
roads, or  prevents  such  railroads  from  agreeing  among 
themselves,  that  a  common  agent  of  the  roads  may  for  a 
definite  period  direct  the  routing  of  Federal  troops.    381. 

10.  Same. — Whether  the  proposed  agreement  would  be  ooatrary  to 

pnblie  polioy  as  Jadidally  coastmed  and  whether  such 
agreement,  if  entered  into,  could  be  enforced  by  the  courts, 
are  questions  which  can  not  be  answered  because  they  are 
too  general,  and  the  second  question  can  not  be  answered 
for  the  further  reason  that  It  involves  a  speculation  as  to 
future  Judicial  action.    881. 

11.  Same. — It  Is  not  believed  that  the  proposed  contract,  if  made, 

would  embarrass  the  Department  of  Justice  in  the  prose- 
cution of  railroads  for  pooling  contracts.    381. 

12.  Padilo  Oas  A  £lectrie  Co. — ^Validity  of  Contract. — ^The  contract 

entered  into  between  the  United  States  and  the  Paciflo  Qas 
A  Electric  Co.,  In  connection  with  the  construction,  opera- 
tion, and  maintenance  of  the  Salt  River  reclamation  proj- 
ect, neither  violates  the  provisions  of  the  antitrust  law  of 
July  2,  1890  (26  Stat  200),  nor  the  provision  of  the  act 
of  April  16,  1906  (84  Stat  116),  which,  in  authorizing 
the  Secretary  of  the  Interior  to  lease  surplus  power  de- 
rived from  reclamation  projects,  provides  that  preference 
shall  be  given  to  municipal  uses.    197. 

13.  Same. — By  the  terms  of  this  contract  the  Pacific  Gas  &  Electric 

Ck>.  surrendered  and  conveyed  all  of  its  rights  within  the 
physical  limits  of  the  Salt  River  reclamation  project,  and 
in  lieu  thereof  the  United  States  agreed  to  furnish  to  the 
company  in  the  city  of  Phoenix,  Ariz.,  a  specified  amount 
of  electrical  energy  generated  at  its  works  at  the  Roosevelt 
Reservoir  at  a  stipulated  sum  of  money  and  for  a  term  not 
exceeding  10  years,  and  the  United  States  further  agreed 
that  while  serving  power  to  the  company  under  the  terms 
of  the  contract  it  would  refrain  from  entering  into  a  gen- 
eral retailing  of  power  to  customers  in  the  dty  of  Phoenix, 
and  from  furnishing  power  to  any  one  In  said  city  to  be 
again  sold  or  retailed.  197. 

14.  Star-Koute  Service. — As  the  Postmaster  Oeneral  is  expressly 

authorized  by  law  to  enter  Into  contracts  for  carrying  the 
mail  for  a  term  not  exceeding  four  years  without  regard 
to  the  appropriations  therefor,  and  as  the  Post  Office  appro- 
priation act  of  March  4,  1013  (87  Stat  791),  does  not 
undertake  to  limit  that  authority,  he  may  contract  for  star- 
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route  service  for  the  current  fiscal  year  in  excess  of  the 
appropriation  therefor  contained  in  that  particular  act 
186. 
16.  Waiver  of  Performaaee — Inoreased  Price  of  Supplies. — ^The 
Secretary  of  the  Treasury  has  no  authority  to  relieve  a 
contractor  from  the  performance  of  his  contract  to  furnish 
supplies  to  the  Government  because  of  the  increased  price 
thereof  incident  to  the  European  War.    801. 

EiGHT-HouB  Stipulation.    See  £ight-Houb  Law. 

GuAEANTT  OF  DEPOSITS.    See  National  Banks,  1. 

Lettesis    of    Pboposal  and  Acceptance.     See  Eioht-Hous 
Law,  14. 

Lincoln  Memorial.    See  Lincoln  Memosial,  1. 

Public  Buildings.     See  Eioht-Houb  Law,  3,  9,  10,  11,  12, 
13,  14,  15,  16,  17. 

PuBCHASE  OF  LOCOMOTIVE.    See  Eight-Houb.Law,  1. 

PUBGHASE  OF   PBINTING   AND   BINDING    SUPPLIES.      See  ElGHT- 

HouB  Law,  7 ;  Public  Peinteb,  3,  4. 
Reimbussing  Sxtbcontbactob  FOB  Eabthquakb  Losses.    See 
Eabthquake  Losses,  1,  2. 

COPPEE  SCRAP,  PANAMA.    See  Contracts,  2. 

COPYEIQHT  LAW. 

1.  Lithographic  Prints. — ^In  the  iflsuance  of  oopyrightt  for  litho- 

graphic prints,  the  Register  of  Copyrights  Is  vested  with 
some  discretionary  powers  of  investigation,  and  may  re- 
quire a  satisfactory  showing  of  compliance  with  the  plain 
conditions  prescribed  by  the  copyright  law.    422. 

2.  Same. — ^Whether  certain  lithographic  prints  produced  in.  Ger- 

many are  "  works  of  art "  within  the  meaning  of  section  15 
of  the  copyright  act  of  March  4,  1909  (36  Stat  1078),  is  a 
question  of  fact  which  should  be  determined  by  the  Copy- 
right Office,  rather  than  by  the  Attorney  General.    422. 

COKPORATIONS. 

Domestic    See  Income  Tax,  4. 

Foreign,   Right  to  Water  Poweb  Pebmit.    See  National 

Forests,  1. 
Stock  Owned  by  Nonbesident  Aliens.    See  Income  Tax,  1, 4. 

CKEDIT,  EKEBQENCY.     See  POSTAL  SAVINGS  SYSTEM,  1. 

CRESCENT  MINING  CO. 

Water  Power  Permits.    See  National  Forests,  1, 

CREW  SPACE  ON  VESSELS.    See  Vessels,  5,  6. 

CTTBA. 

SuGAB  Imported  Into  United  States.    See  Customs  Laws,  5. 
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CV8T01C8  LAWS. 

1.  Drawback  on  Articles  Shipped  to  Qaam  and  Tatnlla. — ^Ihe  Secre- 

tary of  the  Treasury  may  not  authorize  a  drawback  on  arti- 
cles shipped  from  this  country  to  Gaum  and  Tutuila  under 
section  25  6t  the  tariff  act  of  August  5,  1909  (36  Stat.  90). 
231. 

2.  Same. — Entry  of  Wood  Pulp.— Wood  pulp  shipped  to  the  United 

States  from  Horway  on  through  bills  of  lading  but  trans- 
8hlpi)ed  en  route  at  Rotterdam  is  entitled  to  free  entry  by 
virtue  of  the  favored-nation  clause  in  the  subsisting  treaty 
between  the  United  States  and  Norway,  provided  such  wood 
pulp  is  the  product  of  Norway  and  otherwise  conforms  to 
the  conditions  prescribed  by  section  2  of  the  so-called  Can- 
adian reciprocity  act  of  July  26,  1911  (87  Stat  11).  224. 
8.  Same. — Such  transshipment  merely  for  transportation  purposes 
does  not  prevent  the  goods  from  being  "  imported  directly  '* 
from  Norway  '*  into  the  United  States  "  vd.thin  the  meaning 
of  the  act.    224. 

4.  Importation  of  Coffee  into  Porto  Kico. — So  much  of  the  provi- 

sions of  sections  8  and  3  of  the  act  of  April  12,  1900  (31  Stat. 
77),  as  refers  to  the  importation  of  coffee  into  Porto  Rico 
was  repealed  by  the  tariff  act  of  August  5,  1909  (36  Stat. 
71),  and  is  no  longer  in  force,  but  the  provisions  of  the 
tariff  act  of  October  3,  1913  (38  Stat.  152),  Including  cof- 
fee upon  the  free  list,  are  applicable  to  its  importation  into 
Porto  Rico.    275. 

5.  Preferential  on  Cuban  Sugar. — Under  the  rates  of  duty  im- 

posed by  paragraph  177  of  the  tariff  act  of  October  3,  1918, 
and  effective  March  1,  1914  (38  Stat.  131),  the  20  per  cent 
preferential  on  Cuban  sugar  imported  into  the  United  States 
continues  on  and  after  the  latter  date.    259. 

6.  Eeliquidation  of  Entries. — ^Ihe  Secretary  of  the  Treasury  has 

authority  under  section  25  of  the  tariff  act  of  August  27, 
1894  (28  Stat.  552),  to  direct  rellquidation  of  certain  entries 
covering  imported  mercl^andise,  upon  the  basis  of  the  rate 
of  exchange  in  this  country  for  the  foreign  currency  speci- 
fied in  the  Invoice  when  the  value  of  such  currency  at  the 
prevailing  rate  is  at  least  10  per  cent  less  than  the  pro- 
claimed value.    450. 

CUSTOICS  SEKVICE. 

CoiXECTOBs.    See  Oollbctobs  of  Pouts;  Intebnai.  Revenuk, 
2,3. 

DAVIS,  JEPPEKSON. 

Stjrkendeb  of  His  Pebsonai.  Effects.    See  Wab  Depabtmekt, 
1,2, 

DENTAL  KESERYE  CORPS. 

Navy.    See  Navy,  L 
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DENTAL  SXTBOEOK. 

AcTiNO  Assistant,  Navt.    Bee  Navt,  1. 

DEPOSITOBIES   FOB   POSTAL    SAVINGS.     See    Federal   Bxseevb 
Banks,  3,  4. 

DEPOSITS,  OUAEANTY  OF.    Bee  National  Banks,  L 

DEPTTTT  0OLLECTOES. 

Tenitbe  of  Office.    Bee  Internal  Revenue,  2,  8. 

DISBXTESING  CLEEK. 

Depabtment  of  Labor.    Bee  Labor,  Department  of. 

DI8TEICT  OF  COLVKBIA. 

Eeoorder  of  Deeds  Oflloe — Transfer  to  Control  of  Attorney  Gen- 
eral.— ^It  wonld  require  the  sanction  of  Congress  to  place  the 
offloe  of  recorder  of  deeds  of  the  District  of  Golnmbia  under 
the  administrative  control  and  supervision  of  the  Attorney 
General.    119. 

DEAWBACK.    Bee  Customs  Laws,  l. 

EAETHQUAXE  LOSSES. 

1.  Cnstomhonse  at  San  Franolsoo — ^Payment  for  Earthquake  Losses 

hy  Contractor. — ^The  provision  of  the  act  of  May  27, 1908  (35 
Stat  318),  which  authorizes  the  Secretary  of  the  Treasury 
to  reimburse  the  contractor  for  the  loss  sustained  by  him 
in  consequence  of  the  earthquake  and  fire  of  1906  in  con- 
structing the  customhouse  at  San  Francisco,  does  not  war- 
rant any  payment  to  his  subcontractors  for  their  individual 
losses  due  to  these  causes.    46. 

2.  Same. — If,  however,  the  contractor  should,  In  pursuance  of 

his  verbal  understanding  with  the  subcontractors,  pay  them 
an  amount  properly  attributable  to  said  earthquake  and 
fire,  he  would  be  entitled  to  be  reimbursed  for  that  amount 
of  the  appropriation  in  question.    46. 

EDUCATION,  COHMISSIONEE  OF. 

Copy  for  Annual  Report.   .iSfee  Public  Printer,  !• 

EIGHT-HOITE  LAW. 

1.  Contracts  for  the  purchase  of  locomotives  made  according  to 
standard  designs  and  assembled  as  ordered,  of  parts  kept 
in  stock,  are  excepted  from  the  operation  of  the  eight-hour 
law  of  June  19,  1912  (37  Stat  137).    49. 

S.  Xannfaotnre  of  Anuannitlon. — ^The  provision  contained  in  the 
fortlflcation  act  of  Jane  6,  191S  (37  Stat  127),  relative  to 
the  eight-hour  law  applies  only  to  employees,  laborers,  and 
mechanics  whXle  engaged  in  the  work  of  manufacturing  the 
ammunition  named  therein,  and  does  not  establish  any  gen- 
eral rule  governing  the  employees  of  the  contractor  beyond 
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their  occupation  in  carrying  out  the  work  embraced  in  the 
contract  with  the  Gtoyemment  16. 
8.  Xarhle  and  Stone  for  Puhlio  Balldingi. — ^Ihe  proYisioni  of  the 
eight-'hoar  law  of  Jane  19»  191S  (S7  Stat.  187),  do  not  apply 
to  the  labor  involved  in  the  dressing  of  marble  and  stone 
for  public  buildings,  such  labor  not  being  performed  at  the 
Bites  of  the  buildings  themselves,  since  marble  and  stone 
clearly  belong  in  their  nature  to  articles  or  materials  ordi- 
narily to  be  bought  in  the  open  market,  although  they  may 
be  dressed  and  finished  in  a  manner  peculiar  to  the  needs 
of  a  particular  building.    211. 

4.  Xarble  for  Lincoln  Xemorlal. — ^A  snbeontraetor  famishing  eat 

and  flnlshed  marble  for  the  Lincoln  Xemorial  should  be 
excited  from  the  (^)eration  of  the  eight-hour  law  of  June 
19,  1912  (87  Stat  137),  if  it  be  found  that  such  marble  is 
a  materia]  or  article  which  is  usually  manufactured  in 
standard  forms  for  the  general  market  and  wliich  producers 
or  dealers  usually  offer  for  sale  in  the  course  of  their 
business.    864. 

5.  Panama  Canal. — ^Ihe  act  of  Xarch  8,  1918,  regulating  the 

hoari  of  service  of  laborers  and  mechanics  employed  on 
Government  work  and  persons  employed  in  constructing, 
maintaining,  and  improving  the  rivers  and  harbors  of  the 
United  States,  does  not  apply  to  persons  performing  serv- 
ices similar  to  those  of  laborers  and  mechanics  employed 
in  connection  with  dredging  work  on  the  Panama  Canal. 
139. 

6.  Same. — Allen  Laborers. — ^The  above-mentioned  act  has  not  re- 

pealed or  modified  the  provisions  in  the  acts  of  February 
27,  1906,  and  June  30,  1906  (34  Stat.  33,  669),  relating  to 
alien  laborers  and  to  the  foremen  and  superintendents  of 
such  laborera    139. 

7.  Printing  and  Binding  Production. — Contracts  for  the  purchase 

of  the  articles  used  in  printing  and  binding  production 
herein  enumerated  are  excepted  from  the  operation  of  the 
eight-hour  law  of  June  19,  1912  (37  Stat  137),  being  such 
articles  as  are  usually  bought  in  open  market  and  in  some 
instances  being  also  classed  ap  supplies  for  the  €k>vem- 
ment    24. 

8.  Appropriations — ^Public  Building  Contracts. — Contracts  for  pub- 

lic buildings  for  which  appropriation  was  made  in  full  prior 
to  June  19,  1912,  are  not  required  to  contain  the  eight-hour 
workday  stipulation  prescribed  by  section  1  of  the  act  of 
June  19,  1912  (37  Stat  137).    137. 

9.  Same.— The  eight-hour  law  of  June  19, 1918  (37  Stat  137),  has 

not  repealed  or  modified  the  eight-hour  law  of  August  1, 
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1802  (27  Stat.  840),  and  hence  the  latter  still  applies  to 
work  done  on  public  buildings,  no  matter  when  the  appro- 
priation therefor  may  have  been  made.    137. 

10.  Same. — So  also  where  the  limit  of  eost  of  a  pabUo  baildlng  has 

been  fixed  by  law  and  the  authority  has  been  given  to  enter 
into  contracts  up  to  the  full  limit  prior  to  June  10,  1012, 
but  the  appropriation  therefor  has  been  only  partly  made 
prior  to  that  time,  the  contracts  for  that  portion  of  the 
work  appropriated  for  subsequent  thereto  are  not  required 
to  contain  said  eight-hour  stipulation.    137. 

11.  Public  Building  Contracts — Employment  of  Labor. — The  eight- 

hour  workday  restriction  of  the  act  of  June  19,  191S  (37 
Stat  187),  known  as  the  eight-hour  law,  applies  to  the  em- 
ployment of  labor  on  the  work  contemplatrl  by  the  con- 
tract, and  it  is  immaterial  by  whom  the  labor  is  employed, 
whether  by  a  contractor,  subcontractor,  or  sab-subcontrac- 
tor.   31. 

12.  Same. — Contracts  excepted  from  the  operation  of  the  eight- 

hour  law  need  not  contain  the  eight-hour  stipulation.    33U. 
18.  Same. — ^When  contracts  are  made  by  letters  of  proposal  slm^ 
acceptance,  the  latter  should  contain  the  eight-hour  stipula*.- 
tion.    81. 

14.  Same. — Contracts  for  the  purchase  of  the  materials  and  articles 

entering  Into  the  construction  of  public  buildings  herein 
enumerated  are  excepted  from  the  provisions  of  the  eight- 
hour  law.  Opinion  of  January  21,  1013  (30  Op.  24),  fol- 
lowed.   31. 

15.  Same. — ^In  the  constrnetlon  of  publlo  buildings,  where  the  Crov- 

ernment  contracts  for  the  furnishing  of  the  materials  and 
labor  as  w^l  as  for  the  erection  of  the  building  but  the 
purchases  of  the  materials  are  made  directly  by  the  con- 
tractor or  subcontractor,  the  purchases  of  such  materials 
by  the  contractor  or  subcontractor  are  subject  to  the  ex- 
ceptions in  section  2  of  the  eight-hour  law  of  June  10, 1012 
(37  Stat  137).  133. 
16.  Same. — Where  Congress  has  ilxed  the  Umlt  of  cost  of  a  public 
building  and  made  a  partial  appropriation  therefor  prior 
to  June  10,  1012,  but  subsequent  thereto  has  increased  the 
limit  of  cost,  the  contract  for  the  erection  of  said  building,, 
whether  entered  into  before  or  after  the  time  wh^i  said 
limit  of  cost  is  so  Increased,  is  excepted  from  the  operation 
of  section  1  of  the  eight-hour  law  of  June  10,  1912  (37 
Stat  137).  150. 
17.  Public  Highway  In  Xlnnesota. — The  Federal  statutes  regulat- 
ing the  hours  of  labor  do  not  apply  to  the  improvement  of 
selected  roads  over  which  rural  delivery  is  or  may  be  estab- 
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Ushed  as  provided  for  tinder  the  provisions  of  fhe  Post 
Office  tppropriations  act  of  Augaat  24, 1912  (37  Stat  561). 
210. 

XLECTBICAL  POWEB. 

Development  and  TsANSinssiON.    See  Oontbacts,  12,  18; 

Rights  of  Way,  15. 
Importation  fbom  Canada.    See  Niagaba  Hiveb,  S. 

XXPLOTEXS.    See  Philippine  Islands,  1,  2,  3. 

XMFTT  0AB8.    See  Asms  and  Munitions  of  Was,  2. 

ZVOnrEEB  C0BP8. 

Offloen — Authority  to  Grant  Xeave  of  Abienoe  to  Oilloer  of  the 
Engineer  Corps  to  Accept  Civil  Office. — ^The  Secretary  of 
War  is  prohibited  by  section  1224  of  the  Revised  Statutes 
from  granting  leave  of  absence  to  an  officer  of  the  Engineer 
Ck>rps  in  order  that  he  may  be  employed  by  the  Interstate 
Commerce  Commission  to  assist  in  the  valuation  of  proper- 
ties of  common  carriers  under  the  act  of  March  1, 1913  (37 
Stat  701).    184. 

XHU8TXXNT  OATH. 

Canada.    See  Citizenship,  3,  4. 

EZAIOKATIOKS,  K0KAS8EXBLED.    See  Civil  Service,  5w 

EXCHANGE  BATES. 

Foreign  Currency.    See  Custom  Laws,  6. 

EXECTTTIYE  DEPABTXEKTS. 

Copt  of  Annual  Reports  for  Public  Printer.    See  Public 

Printer,  1,  2. 
Parcel  Post.    See  Parcel  Post. 

XXEXPTI0H8.    See  Food  and  Drugs  Act. 

TEDEBAL  BE8EBVE  ACT.    See  Federal  Reserve  Banks,  1,  8. 

7BDEBAL  BE8SBYE  ACT.    See  Federal  Reserve  Board,  1,  3. 

TEDEBAL  BBSBBVE  BAHXS. 

1.  Capitalization. — ^The  Federal  reserve  act,  in  pretcribing  a  mini- 
mum oapitalization  of  $4,000,000  for  Federal  raserve  banks 
as  a  condition  precedent  to  commencing  business,  does  not 
require  that  such  minimum  capitalization  shall  be  pre- 
served when  member  banks  reduce  their  capital  stock  or 
surplus  or  cease  to  be  members.    517. 

8.  Change  of  Location. — ^The  Federal  Beserve  Board  can  not  legally 
change  the  present  location  of  any  Federal  reserve  bank, 
whether  there  has  been  an  alteration  or  readjustment  in 
the  district  lines  or  not    517. 
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PEDE&AL  BESSBVE  BANKS— Continiied. 

3.  Deposits  of  Public  Pnnds. — That  portion  of  seotion  15  of  the 

Federal  reserve  act  of  Becember  88,  1913  (38  Stat  265), 
reading :  "  No  public  funds  of  the  ♦  ♦  ♦  postal  savings 
*  *  *  shall  be  deposited,  in  the  continental  United 
States,  in  any  bank  not  belonging  to  the  system  estab- 
lished by  this  act,"  does  not  take  effect  until  after  a  reserve 
bank  has  been  authorized  by  the  comptroller  to  "  commence 
business"  in  the  district  and  the  Secretary  "shall  have 
officially  announced"  its  establishment.    304. 

4.  Same. — ^Fands  of  the  postal  savings  on  deposit  elsewhere  at  the 

time  that  the  above  clause  becomes  operative,  need  not  be 
then  transferred  to,  and  redeposited  in,  a  member  or  re- 
serve bank.    304. 

5.  Same. — ^Postal  and  Xoney-Order  Funds. — ^All  postal  receipts,  in- 

cluding fees  only  from  the  money-order  business,  are  "  rev- 
enues of  the  Government"  within  the  meaning  of  section 
15  of  the  Federal  reserve  act  of  December  23, 1913  (38  Stat 
265),  and  may  be  deposited  in  Federal  reserve  banks  or  in 
their  member  banks.    553. 

6.  Power  to  Abolish  Federal  Beserve  Districts  or  Banks. — ^The  Fed- 

eral Beserve  Board  does  not  possess  the  power  to  abolish  any 
of  the  existing  Federal  reserve  districts  or  Federal  reserve 
banks.    407. 

7.  Stamp  Tax. — Certificates  of  stock  to  be  issued  to  member  banks 

by  Federal  reserve  banks  should  not  be  revenue  stamped 
under  Schedule  A  of  the  act  of  October  22,  1014  (88  Stat 
750).    511. 

FEDEBAL  BESEBVE  BOABB. 

1.  Federal  Beserve  Notes — ^Penalty  Envelopes. — The  Federal  re- 

serve act  of  December  23, 1913  (28  Stat  267),  prohibits  send- 
ing Federal  reserve  notes  through  the  mails  under  penalty 
envelopes  or  labels  by  the  members  of  the  Federal  Beserve 
Board.    456. 

2.  Federal  Beserve  Board. — Honeys  received  by  the  Federal  Be- 

serve Board,  under  section  10  of  the  Federal  reserve  act  of 
December  23,  1013  (38  Stat  261),  are  "public  moneys" 
within  the  meaning  of  the  auditing  statutes,  and  conse- 
quently are  subject  to  audit  by  one  of  the  auditors  of  the 
Treasury  Department.    306. 

8.  Powers. — It  was  the  purpose  of  the  Federal  reserve  act  to  in- 

sure the  preservation  and  supremacy  of  all  existing  powers 
of  the  Secretary  of  the  Treasury  in  all  cases  where  it 
might  be  claimed  that  such  powers  overlapped  or  conflicted 
with  those  of  the  Federal  Reserve  Board,  but  that  act 
clearly  recognized  the  existence  of  powers  of  the  board 
independent  of  the  Secretary  in  cases  where  no  such  con- 
flict existed.    308. 
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PEDEBAI  BESEBVE  BOABB— Continued. 

4.  Same. — ^The  Federal  Beierre  Board  oan  not  legally  ohange  the 

present  loeatlon  of  any  Federal  reserve  bank,  whether  there 
has  been  an  alteration  or  readjustment  in  the  district  lines 
or  not.    517. 

5.  Same. — ^The  Federal  Beserve  Board  does  not  possess  the  power 

to  abolish  any  of  the  existing  Federal  reserve  districts  or 
Federal  reserve  banks.    497. 

FEDBBAL  BE8EBYE  BI8TBI0TS.    Bee  Fedebal  Bbsebve  Banks,  6b 

FKBKBATi  BESEBYE  BOTES.    Bee  Fsdkbal  Bkssbve  Boabd,  3L 


MomET-OBDKB  BtTSiNESS.    Bee  Fede&al  Beberve  Banks,  5. 

FOOB  ABB  DBirOS  ACT. 

!•  Administrative  Bales. — ^Vnder  the  food  and  drags  aot  of  Jane 
30,  1906  (34  Stat  768),  as  amended  by  the  act  of  March  3, 
1913  (37  Stat.  732),  administrative  rules  are  to  be  promul* 
gated  specifically  defining  (1)  reasonable  variations,  (2) 
tolerances  as  to  large  packages,  (3)  exemptions  as  to 
small,  the  line  between  large  and  small  packages  to  be 
determined  by  the  three  secretaries.  222. 
8.  Application  to  Xeats  and  Xeat  Products. — ^Xeats  and  meat-food 
products  prepared  for  Interstate  and  foreign  commerce  un- 
der the  meat-inspection  law  of  June  30,  1006  (34  Stat. 
674),  are  subject  to  the  provisions  of  the  food  and  drugs 
act  of  June  30, 1906  (34  Stat.  768).  164. 
Application  to  Meats  and  Meat-Food  Pbodttcts.  Bee  Meat 
Inspection. 

FO0BSTTJFF8.    Bee  Asms  and  Mxtnitions  of  Wab,  6. 

FOBEIGB  C0BP0BATI0H8. 

Right  to  Water  Power  Permit.    Bee  National  Forests,  1. 

FOBEIGB  VESSELS. 

Subject  to  Section  14,  Seamen's  Act.     Bee  Vessels,  7,  8» 
9,10. 

FOBEIGKEBS. 

Nonresident,  Income  Tax.    Bee  Income  Tax,  1,  2,  3,  4. 

FOBEXAN. 

Or  Alien  Laborers.    Bee  Eioht-Houb  Law,  6. 

FOBESTS  BESEBVES.    Bee  National  Forests;  Rights  of  Wat,  3. 

FOBT  SABINE  XILITABT  BESEBVATIOH.    Bee  Pxtblio  Lands,  1, 
2,3,4. 

FBAHBIKG  PBIVILEGE. 

Federal  Reserve  Notes.  Bee  Federal  Reserve  Board,  1. 
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OETTYSBXTBG  NATIONAL  PABK. 

Arreitf,*-S]]iployeeg  of  the  Gettysburg  National  Park  are  au- 
thorised, under  the  act  of  February  6,  1G05  (33  Stat  700), 
to  make  arrests  for  the  violation  of  the  laws  and  regula- 
tions relating  to  said  park.    465. 

6IPTS  TO  ITNITED  STATES.    See  Gboveb  Cleveland  BiBTHFLACBi 

GIBTHS.    See  Abms  and  Munitions  or  Wab,  5,  6w 

GOYEBNICSNT  CONT&ACTS.    See  Contracts. 

GOYEBKXENT  H08PITAX  FOB  THE  INSANE. 

1.  Commitment  of  Insane  Pederal  Prisoner. — On  December  3,. 1914, 
Ernest  Angelini  was  sentenced  to  18  months*  imprisonmoit 
for  a  fraudulent  use  of  the  mails,  and  by  reason  of  good- 
time  reduction  was  entitled  to  be  discharged  from  imprison- 
ment on  February  15,  1916;  therefore  the  order  of  the 
Secretary  of  the  Interior  of  February  21,  1916,  directing 
his  transfer  from  the  United  States  penitentiary  at  Leaven- 
worth, Kans.,  to  the  Government  Hospital  for  the  Insane, 
at  Washington,  D.  C,  Is  not  sufficient  authority  for  his 
detention  In  the  latter  institution.    569. 

S.  Same. — ^Upon  the  expiration  of  Angelini's  term  of  imprison- 
ment (Feb.  15,  1916),  he  became  entitled  to  be  fully  dis- 
charged from  Federal  control  and  custody,  but  thereafter  he 
was  subject  to  the  insanity  laws  and  proceaees  of  the  State, 
Territory,  or  district  wherein  he  might  be  found  and  ac- 
cused of  insanity.    569. 

3.  Same. — ^The  Attorney  General  declines  to  express  an  opinion 
upon  the  question  propounded  by  the  Secretary  of  the 
Interior  as  to  the  legality  of  commitment  or  detention  of 
alleged  insane  persons  under  certain  other  designated  acts 
of  Congress,  and  as  to  whether  those  acts  comply  with  the 
constitutional  requirements  as  to  due  process  of  law,  for 
tlie  reason  that  no  concrete  case  involving  those  statutes 
appears  to  be  pending  or  requiring  administrative  action 
in  his  department.    569. 

GOVEBNKENT-OWNED  SITS.    See  Aqueduct  Bbidgb,  Ya.,  1,  2,  3. 
GOYEBNXENT  SUPPLIES.    See  Contracts,  3,  4,  6. 

CK>YEBNKENT  WOBK. 

Labobebs,  Mechanics,  etc    See  Eight-Houb  Law,  5,  6. 

GBEAT  PALLS  A  OLD  DOMINION  BAILBOAD  00. 

Relocation  of  Track.    See  Aqueduct  Bsidox,  Ya* 
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GBOVEE  CLEVELAND  BIBTHPLACE. 

The  proposed  gift  of  the  Orover  Cleveland  birthplace  at  Cald- 
well, N.  J.,  upon  the  condition  that  the  property  be  main- 
tained as  a  suitable  memorial,  should  not,  as  a  matter  of 
administrative  policy,  be  accepted  on  behalf  of  the  United 
States  without  the  consent  of  Congress  and  the  President. 
527. 

GUAM.  See  Customs  Laws,  1. 

HAT,  ETC.    See  Abms  and  Munitions  of  Wab,  6* 

HOESES.    See  Abms  and  Munitions  of  Wab,  6. 

HOITBS  OF  LABOE.    See  Eight-Houb  Law. 

INCOXE  TAX. 

1.  Income  Tax — ^Nonresident  Aliens. — Nonresident  aliens — corpo- 

rate or  individual — not  carrying  on  any  business,  trade,  or 
profession  in  the  United  States  are  not  subject  to  tax 
under  the  tariff  act  of  October  3,  1913  (38  Stat.  166),  on 
income  derived  from  (a)  stocks  or  bonds  of  domestic 
corporations  doing  a  domestic  business,  or  (b)  from  obliga- 
tions secured  by  mortgages  on  tangible  property  within  the 
United  States,  whether  such  obligations  be  held  by  the 
owners  or  by  their  collecting  agents  here.    435. 

2.  Same.— Opinions  of  October  23,  1913   (30  Op.  230),  July  15, 

1914  (30  Op.  273),  and  February  19,  1915,  adhered  to.  435. 
8.  Same. — Bonds. — Section  2,  paragraph  A,  subdivision  1,  of  the 
tariff  act  of  October  3, 1913,  does  not  lay  a  tax  upon  the  in- 
terest accruing  on  bonds  executed  by  a  resident  or  citizen 
of  the  United  States  when  held  and  owned  by  a  nonresident 
foreigner,  and  this  is  true  irrespective  of  whether  they  are 
unsecured  or  secured  by  a  mortgage  upon  real  estate  in 
this  country,  and  also  irrespective  of  where  the  written 
bonds  are  in  fact  kept  or  interest  payments  thereon  are 
made.    230. 

4.  Same. — Shares  of  stock  of  domestic  corporations  owned  hy  non- 

resident aliens  are  not  "  property  •  ♦  ♦  in  the  United 
States,"  within  the  meaning  of  the  act  of  October  3,  1913 
(38  Stat.  166),  and  dividends  accruing  therefrom  to  such 
nonresident  aliens  are  not  subject  to  any  tax  under  said 
act.    273. 

5.  Special  assessment  districts,  when  lawfully  created  under  the 

authority  of  the  States  for  the  purpose  of  the  improvement 
of  streets  and  public  highways,  the  provision  of  sewerage, 
gas  and  light,  and  the  reclamattion,  drainage,  or  irrigation 
of  considerable  bodies  of  land  within  the  States,  are  "  polit- 
ical subdivisions  "  thereof  within  the  meaning  of  the  pro- 
viso to  paragraph  B,  section  2,  of  the  income-tax  provision 
in  the  revenue  act  of  October  3, 1913.    252. 

83152*'— VOL  30—13 39 


610  Index — Digest. 

INDEMNITY  BONDS.    See  Checks. 

INDEMNITY  SCHOOL  LANDS.    See  Public  Lands,  5,  a 

INDIAN  LAND  TITLES.    See  Tennessee,  1,  2. 
INDIAN  SCHOOL.    See  Abht,  1. 

INSANE  FEDEEAL  PBISONEB. 

CJoMMiTMENT.  See  Government  Hospital  fob  the  Insane, 
1,  2,  3. 

INTEEIOE,  DEPAETMENT  OF. 

Jurisdiction   Oveb   Excefted   Mineral  Land.     See  Public 

Lands,  2,  6. 
Authority  to  Approve  Land  Grants.    See  Pucuc  Lands,  2. 
Authority  to  Enforce  Workmen's  Compensation,  Alaskan 

Railroad.    See  Workmen's  Compensation,  2. 
Authority  to  Grant  Rights  of  Way.    See  Rights  of  Way,  2. 
Authority  to  Turn  Over  Completed  Reclamation  Projects. 

See  Reclamation  Projects. 
Commitment  of  Insane  Federal  Prisoner.    See  Government 

Hospital  for  the  Insane,  1,  3. 

INTEENAL  EEVENITE. 

1.  Compromise  of  Tax  Case  Before  Distraint. — ^Tbe  Commissioner 
of  Internal  Revenue,  witYi  the  approval  of  the  Secretary  of 
the  Treasury,  has  authority  under  section  3229,  Revised 
Statutes,  to  compromise  a  case  involving  a  tax  liability  be- 
fore proceeding  to  distraint  and  sale.    329. 

3.  Deputy  Collectors — Tenure  of  Oi&ce. — ^The  term  of  office  of 
deputy  collectors  of  internal  revenue  expires  automatically 
upon  the  appointment  of  a  successor  to  their  own  collector, 
and  this  limitation  of  tenure  is  not  affected  by  section  6  of 
the  act  of  August  24,  1912  (37  Stat  555).     1. 

3.  Same. — In  order  to  continue  In  office  after  the  appointment 
of  a  successor  to  their  own  collector,  deputy  collectors  must 
be  affirmatively  reappointed  and  recommissioned.    1. 
Stamp  Tax.    See  Federal  Reserve  Banks,  7. 

INTEENATIONAL  BOITNDAEIES.  See  Boundaries  ;  Niagara  River,  2. 

INTOXICATING  LiaiTOES. 

Constitutionality  of  Proposed  Legislation  Divesting  Intoxicat- 
ing Liquors  of  Their  Interstate  Character  In  Certain  Cases. — 
The  bill  entitled  "An  act  divesting  intoxicating  liquors  of 
their  interstate  character  in  certain  cases"  (37  Stat.  699) 
is  repugnant  to  the  Constitution  of  the  Unite<l  States,  since 
it  delegates  to  the  States  the  power  to  regulate  interstate 
commerce.    88. 

JACKSON  LAKE  DAM. 

Timber  for  Raising.    See  National  Forests,  2, 
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XTTEISDICTIOK  OF  COURTS,  CANAL  ZONE.    See  Canal  Zone,  4,  5. 
JUSTICE,  DEPABTMENT  OP.    See  Contracts,  11. 

LABOB. 

Employment.    See  Eight-Houe  Law,  11,  15. 

LABOB,  DEPABTXENT  OP. 

Designation  of  Disbursing  Clerk. — ^The  Secretary  of  Labor 
may,  with  the  concurrence  of  the  Secretary  of  Commerce, 
if  the  public  exigencies  require  it,  designate  the  disbursing 
clerk  of  the  Department  of  Commerce  to  disburse  the 
moneys  appropriated  for  the  various  bureaus  and  services 
of  the  Department  of  Labor  until  a  regular  disbursing  clerk 
can  be  appointed,  provided  he  is  able  and  willing  to  give 
bond  as  required  by  section  3614  of  the  Revised  Statutes. 
129. 

LABOB,  SECBETABT  OP. 

Authority   to    Determine   Claims.     See   Workmen's   Com- 
pensation, 3. 
See  also  Labor,  Department  of. 

LABOBEB. 

Promotion  of  Messenger  Boy.    Sec  Civil  Service,  6,  7. 

LABOBEBS,  MECHAKICS,  ETC. 

On  Government  Work.     See  Eight-Hour  Law,  6,  7. 

LABIKO  AND  TTKLADING  OP  VESSELS.    See  Vessels,  3. 

LAND  DEPABTMENT,  OEKEBAL.    See  Public  Lands,  1,  5. 

LAND  OBANTS.    See  Pitblic  Lands,  2,  3,  4. 

LAND  TITLES.     See  Tennessee. 

LEASE  OF  WATEB  POWEB.    See  Black  Warrior  River,  Ala. 

LEAVES  OF  ABSENCE.    See  Engineer  Corps. 

LETTEB  CABBIEBS.    See  Postal  Service,  1. 

LICENSES.     See  Aqueduct  Bridge,  Va.,  2;  Bights  of  Wat,  3,  5; 
National  Forests.  1. 

LIFEBOAT  PBOVISIONS  OP  SEAMEN'S  ACT,  SECTION  14.    See  Ves- 
sels, 7,  8,  9,  10. 

LIMITATION  OF  ACTIONS. 

Suits  to  Annul  Patents.    See  Public  Lands,  1,  4,  6. 
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LINCOLN  XEXOEL&L. 

1.  Duty  of  Secretary  of  War  with  Eespeot  to  Lincoln  XemorlaL — 

Under  the  act  of  February  9,  1911  (36  Stat  898),  creating 
the  Lincoln  Memorial  Commission,  the  Secretary  of  War 
must  proceed  upon  the  view  that  it  is  his  duty  to  enter  into 
such  contracts  only  as,  in  his  opinion,  are  proper  and  neces- 
sary to  carry  into  fruition  the  plan  and  design  of  the 
memorial  approved  by  Congress.    239. 

2.  Same. — If  for  any  reason  the  course  suggested  proves  to  be 

impracticable,  the  matter  should  be  brought  to  the  atten- 
tion of  Congress,  with  a  request  for  a  remedy.    239. 

3.  A  subcontractor  furnishing  out  and  finished  marble  for  the 

Lincoln  Xemorial  should  be  excepted  from  the  operation 
of  the  eight-hour  law  of  June  19,  1912  (37  Stat.  137),  if  it 
be  found  that  such  marble  is  a  material  or  article  which  is 
usually  manufactured  in  standard  forms  for  the  general 
market  and  which  producers  or  dealers  usually  offer  for 
sale  in  the  course  of  their  business.    364. 

LIQirOS  LAWS.    See  Intoxicating  Liquors. 

LITHOOBAPHIC  PRINTS.    See  Copybight  Law,  1,  2. 

LOCKS  AND  DAMS.    See  Black  Warbiob  Riveb,  Ala. 

LOCOMOTIVES. 

CONTBACT  FOB  PURCHASE.      See  ElGHT-HoUB  LaW,  1. 

LOUISIANA  SWAMP  LANDS.    See  Public  Lands,  2,  3,  4. 
MAIL  MATTEE.    See  Postal  Service. 

MARBLE. 

Cut  and  Finished,  for  Lincoln  Memorial.    See  Eight-Hoxtb 

Law,  4. 
Dressed,  for  Public  Buildings.    iSfee  Eight-Hour  Law,  3. 
MARINE  CORPS. 

Detail  of  Staff  Officers  to  Duty  Outside  of  Washington. — Article 
4141  of  the  Navy  Regulations,  approved  May  14,  1913,  in 
that  it  permits  officers  of  the  staff  departments  of  the 
Marine  Corps  to  be  detached  permanently  from  the  heaJi- 
quarters  of  the  command  and  gives  the  power  to  the  com- 
mandant of  the  corps  to  impose  duties  upon  these  staff 
officers  inconsistent  with  their  staff  functions,  is  in  contra- 
vention of  existing  statutes,  and  is,  therefore,  invalid.  234. 
MEAT  INSPECTION. 

Application  of  the  Food  and  Drugrs  Act  to  Meats  and  Meat- 
Pood  Products. — ^Meats  and  meat-food  products  prepared  for 
interstate  or  foreign  commerce  under  the  meat-inspection 
law  of  June  30,  1906  (34  Stat.  674),  are  subject  to  the  pro- 
visions of  the  food  and  drugs  act  of  June  30,  1906  (34 
Stat.  768).    164. 
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XEMOBIAL  AMPHITHEATEB.    See  Ablington  National  Cemetkky, 
Va.,  1.  2. 

MEBCHAHDISE. 

Transportation.    See  Vessels,  11. 

XESSENOEB  EOT. 

Promotion  to  Laborer.    See  Civil  Service,  6,  7. 

XEXICO. 

Export  of  Munitions  of  War  to.    See  Arms  and  Munitions 
OF  War,  1,  2,  3,  4,  5,  6,  7. 
MIDSHIPMAN. 

Revocation  of  Dismissal  Order.    See  Naval  Academy. 

MHJTABY  BESEBVATIONS.    See  Public  Lands,  1,  2,  3,  4. 
MINNESOTA. 

Public  Highway.    See  Eight-Hour  Law,  8. 

MISBBANDINO  OP  POOD  PBODITCTS.    See  Food  and  Drugs  Act. 

MONET-OBDEB  PEES.    See  Federal  Reserve  Banks,  5. 

MUNITIONS  OP  WAB.    See  Arms  and  Munitions  of  W^ab. 
NATIONAL  BANKS. 

1.  National  Banks — Guaranty  of  Deposits. — ^A  national  bank  may 

enter  into  a  contract  with  a  guaranty  company  under  which, 
in  consideration  of  premiums  paid  by  the  bank,  the  com- 
pany insures  and  guarantees  each  depositor  in  bank  the 
full  payment  of  his  deposit  therein.    341. 

2.  Meaning  of  Word  "  Place." — The  word  "  place/'  as  used  in  sec- 

tion 5188  of  the  Bevised  Statutes,  relating  to  the  capitaliza- 
tion of  national  banks,  means  a  corporate  or  quaslcorporate 
body  organized  for  the  purpose  of  local  government  in  a 
defined  territory.    173. 

NATIONAL  POBESTS. 

1.  Poreign  Corporations. — ^The  Crescent  Mining  Co.,  a  corporation 
organized  and  existing  under  the  laws  of  Canada,  is  not  en- 
titled to  a  water  power  permit  within  the  Okanogan  Na- 
tional Forest  in  the  State  of  Washington.    581. 

S.  Jackson  Lake  Dam — Timher  Prom  National  Porest. — Under  the 
act  of  Pebruary  21,  1911,  authorizing  the  Reclamation  Serv- 
ice to  cooperate  with  private  parties  in  carrying  out  projects 
under  the  Carey  Act,  the  Kuhn  Irrigation  &  Canal  Co.  may 
be  permitted  to  take  timber  from  the  Teton  National 
Porest  free  of  charge  for  use  in  raising  the  dam  at  Jack- 
son Lake,  Wyo.,  which  is  a  project  authorized  under  the 
reclamation  act  of  June  17,  1902.    398. 

8.  Same. — The  Beclamation  Service  is  not  entitled  to  the  receipts 
from  sales  of  timber  from  lands  withdrawn  from  public  en- 
try that  the  Forest  Service  may  make  to  private  parties 
for  general  conunercial  purposes.    398. 
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NATIONAL  FOEE8T8--Gontinaed. 

Transmission  of  Electrical  Power.  See  Rxqhts  of  Way, 
1,2,4. 

NATIONAL  PABKS.    See  Getttsburo  National  Park. 

NETTTEALITT.    See  Attorney  General,  3;  Censorship. 

NAVAL  ACADEMY. 

Eevocation  of  Order  of  Dismisial  of  Xldshipinan. — The  Presi- 
dent is  nnanthorized  to  reopen  the  case  of  a  midshipman 
who  has  been  dismissed  from  the  Naval  Academy  with  a 
view  to  revoking  the  order  of  dismissal  and  reinstating  him. 
457. 

NAVAL  OFFICERS.     See  Navy,  2,  6. 

NAVY. 

1«  Appointments — Acting  Assistant  Dental  Surgeon. — The  act  of 
March  4,  1918  (37  Stat.  903),  creating  a  Navy  Dental  Ee- 
serve  Corps,  did  not  repeal  the  provision  of  the  act  of  August 
22,  1912  (37  Stat.  344),  authorizing  appointments  to  the 
grade  of  acting  assistant  dental  surgeon  in  the  Navy  from 
among  dental  graduates  In  civil  life.  279. 
2.  Same. — A  retired  naval  officer  whose  compensation  as  snch 
amounts  to  $2,500  per  annum  is  ineligible  to  appointment, 
as  a  commercial  attach^  under  the  provisions  of  the  act  of 
July  16,  1914  (38  Stat.  500),  making  appropriations  for 
the  legislative,  executive,  and  judicial  expenses  of  the  Gov- 
ernment. 298. 
8.  Begulatlons — Detail  of  Staff  Officers,  Marine  Corps. — ^Article 
4141  of  the  Navy  Regulations,  approved  May  14,  1913,  in 
that  it  permits  officers  of  the  staff  departments  of  the 
Marine  Corps  to  be  detached  permanently  from  the  head- 
quarters of  the  command  and  gives  the  power  to  the  com- 
mandant of  the  corps  to  impose  duties  upon  these  staff  offi- 
cers inc<mslstent  with  their  staff  functions,  is  in  contra- 
vention of  existing  statutes  and  is,  therefore,  invalid.    234. 

4.  Same. — Fay  Officers. — The  decisions  of  the  Comptroller  of  the 

Treasury  declaring  invalid  article  Rr^S991  of  the  Navy 
Regulations  of  1913,  relating  to  the  duties  of  pay  officers 
of  shore  stations,  are  not  conclusive  upon  the  Navy  Depart- 
ment.   370. 

5.  Same. — This  regulation  is  valid  at  least  to  the  extent  of  pro- 

tecting a  pay  officer  in  good  faith  paying  items  that  on  the 
face  of  the  roll  are  apparently  legal  exi>enditures.    37(J. 

6.  Retirement  of  Army  and  Navy  Officers  Serving  on  the  Isthmus 

of  Panama.— Under  the  act  of  March  4,  1915  (38  Stat.  1190), 
providing  for  recognizing  the  services  of  certain  officers 
of  the  Army,  Navy,  and  l^ublic  Health  Service  for  their 
services  in  connection  with  the  construction  of  the  Panama 
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Canal,  when  an  officer  otherwise  within  the  purview  of 
the  act  applies  for  retirement  he  must  be  retired,  and  the 
President  has  no  discretionary  authority  to  postpone  the 
date  of  retirement  to  such  time  as  he  may  deem  proper. 
406. 

NAVY  DEPARTMENT. 

Movement  of  Tboops.    See  Contracts,  7. 

Reassignment  of  Quastebs.     iSfee  State,  Was,  and  Navy 

Buildings. 
Reotjlations.    See  Navy,  3,  4,  5. 

NEW  ECHOTA  TREATY. 

Indian  Land  Titles.    See  Tennessee,  1,  2. 

NEWSPAPERS,  ETC' 

1.  Statement  of  Paid  Circulation. — ^The  statement  of  dally  news- 

papers required  to  be  filed  hy  section  2  of  the  Post  Office 
appropriation  act  of  August  24,  1912  (37  Stat.  553),  should 
cover  the  whole  hona  fide  paid  circulation,  however  at- 
tained, whether  sold  over  the  counter,  distributed  through 
news  agencies  and  news  routes,  or  disposed  of  in  any 
other  way.    244. 

2.  Same.— Opinion  of  September  25,  1912  (29  Op.  526),  in  so  far 

as  it  gives  a  restricted  meaning  to  the  words  "  sold  or  dis- 
tributed to  paid  subscribers,"  modified.    244. 

NIAOABA  EIVEB. 

1.  Diversion  of  Water. — Any  diversion  of  water  from  the  Niagara 

Blver  on  the  American  side  In  such  quantity  as  substan- 
tially to  Interfere  with  the  navigable  capacity  of  that  river 
or  the  connected  Lakes,  or  which  in  any  substantial  degree 
alters  or  modifies  the  course,  location,  or  channel  of  either 
of  those  waterways,  is  prohibited  by  section  10  of  the 
river  and  harbor  act  of  March  3,  1899  (30  Stat.  1151), 
unless  in  advance  recommended  by  the  Chief  of  Engineers 
and  authorized  by  the  Secretary  of  War.    217. 

2.  Same. — TTnder  the  treaty  proclaimed  Xay  13,  1910   (36  Stat. 

2448),  between  the  United  States  and  Great  Britain  relat- 
ing to  boundary  waters  between  the  United  States  and 
Canada,  tlie  authority  of  the  President  is  not  limited  to 
the  prevention  of  interference  with  navigation,  but  ex- 
tends to  the  regulation  or  supervision  of  diversions  for 
power  purposes  within  a  daily  maximum  in  the  aggregate 
of  20,000  cubic  feet  of  water  per  second  and  to  the  pre- 
vention of  any  diversion  whatever  for  such  purposes  In 
excess  of  that  maximum.    21 7. 
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3.  Same. — ^In  the  absence  of  legislation  by  Congress,  the  President 
may  not  only  prohibit  the  importation  of  electrical  power 
to  this  country  from  Canada  but  may  also  grant  permission 
therefor  subject  to  such  conditions  as  to  him  may  seem 
good.    217. 

NOKASSEMBLED  EXAlilNATIONS.    See  Civil  Service,  5. 

NOBWAT. 

Entby  of  Wood  Pulp  Fbom.    See  Customs  Laws,  2,  3. 

OFFICEBS.    See  Abhy,  1,  2,  8,  4 ;  Marine  Corps  ;  Navy,  2,  4,  5,  6 ; 
Public  Health  Service  ;  Revenue-Cutter  Service  ;  Parcel 
Post. 

OKANOGAN  NATIONAL  EOBEST,  WASH.    See  National  Forests,  1. 

OPIUM. 

1.  Canal  Zone — ^Importation  and  Use  of  Opium — Jurisdiction  of 

Courts. — Sections  5  and  6  of  the  act  of  January  17,  1914, 
which  Is  amendatory  of  the  act  of  February  9,  1909  (35 
Stat.  614),  prohibiting  the  importation  and  use  of  opium 
for  other  than  medical  purposes,  are  applicable  to  the 
Canal  Zone.    271. 

2.  Same. — The  courts  of  the  Canal  Zone  have  Jurisdiction,  under 

the  Panama  Canal  act  of  August  24,  1912  (37  Stat.  560), 
to  impose  the  penalties  prescribed  in  section  7  of  the  said 
act  of  January  17,  1914.    271. 

PACIPIC  OAS  AND  ELEGTBIC  CO. 

Validity  of  Contract.    See  Contracts,  12, 13. 

PANAMA.    See  Canal  Zone  ;  Contracts,  2. 

PANAMA  CANAL. 

1.  Antitrust  Laws. — Under  the  provisions  of  section  11  of  the 

Panama  Canal  act  of  August  24,  1912  (37  Stat.  567),  the 
question  whether  the  person  or  corporation  who  owns, 
operates,  or  controls  any  vessel  seeking  passage  through 
the  canal  is  doing  business  in  violation  of  the  antitrust 
laws  is  to  be  determined  by  the  final  judgment  or  decree 
of  a  court  of  the  United  States  of  competent  Jurisdiction. 
355. 

2.  Same. — Where  a  vessel  seeking  passage  through  the  canal  is 

owned  or  operated  by  persons  against  whom  no  Judgment 
that  they  have  violated  the  antitrust  laws  has  been 
rendered  by  a  court  of  competent  jurisdiction,  there  is 
upon  the  officials  of  the  canal  no  duty  to  refuse  to  permit 
the  vessel  to  pass.    355. 
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3.  Same. — ^Where  the  vessel  Is  operated  or  controlled  by  a  person 

or  company  against  whom  a  judgment  has  been  rendered 
under  the  antitrust  laws  In  a  court  of  competent  Jurisdic- 
tion, if  the  proceeding  was  at  the  Instance  of  the  United 
States  and  resulted  in  a  decree  designed  to  restore  com- 
petitive conditions,  and  no  question  has  been  raised  by  the 
United  States  in  appropriate  Judicial  proceedings  as  to 
noncompliance  with  such  decree,  it  should  not  be  refused 
passage  through  the  canal.    355. 

4.  Same. — Should  a  case  come  to  the  attention  of  the  canal  au- 

thorities, where  the  judgment  was  a  conviction  under  the 
criminal  sections  of  the  Sherman  law  or  was  a  judgment 
in  a  suit  brought  by  private  parties,  they  might  well  require 
some  affirmative  showing  by  affidavit  or  otherwise  that  the 
violations  had  ceased.  355. 
d.  Panama  Bailroad  Bates. — ^The  executive  officers  of  the  Oovern- 
ment  have  no  authority  under  existing  law  to  fix  rates  over 
the  Panama  Railroad  below  the  cost  of  service  for  the 
purpose  of  reimbursing  the  losses  of  private  shippers  re- 
sulting from  the  closing  of  the  Panama  Canal.    508. 

6.  Betlrement  of  Army  and  Navy  Officers  Serving  on  the  Isthmus 

of  Panama.— Under  the  act  of  March  4, 1915  (38  Stat.  1190), 
providing  for  recognizing  the  services  of  certain  officers  of 
the  Army,  Navy,  and  Public  Health  Service  in  connection 
with  the  construction  of  the  Panama  Canal,  when  an  officer 
otherwise  within  the  purview  of  the  act  applies  for  retire- 
ment he  m%i8t  be  retired,  and  the  President  has  no  discre- 
tionary authority  to  postpone  the  date  of  retirement  to  such 
time  as  he  may  deem  proper.    406. 

7.  Same. — Salaries  and  Privileges  Under  Panama  Canal  Act — The 

money  value  of  the  privileges  of  quarters,  light,  and  fuel 
should  not  be  taken  into  consideration  in  determining  the 
salary  or  compensation  of  employees  of  the  Panama  Canal, 
who  are  appointed  and  whose  salary  or  compensation  is 
fixed  under  the  provisions  of  the  Panama  Canal  act  of 
August  24,  1912  (37  Stat.  561).    548. 

5.  Same. — The  term  "  compensation,"  as  used  in  section  4  of  the 

Panama  Canal  act,  refers  to  salary  or  wages  payable  to  em- 
ployees as  separate  and   distinct  from   the  privileges  or 
allowances  that  may  be  granted  them  as  to  quarters,  light, 
and  fuel.    548. 
Bee  also  Eight-Hour  Law,  5,  6. 

PANAUA  BAILBOAD.    See  Panama  Canal,  5. 
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PAPEB. 

Fob  ExECTrmTc  Depabtments.    Ree  Public  Pbinteb,  3,  4. 

For  Postal  Cabds.    See  Public  Pbinteb,  4. 

Fob  PBimiNO  and  Binding.    See  Contbacts,  3,  4,  5. 

PABCEL  POST. 

The  executive  departments  and  the  officers  of  the  Govemment 
are  entitled  to  the  benefit  of  the  parcel-post  law,  and  penalty 
envelopes  or  labels  may  be  used  In  sending  by  parcel-post 
fourth-class  matter  not  exceeding  11  pounds  In  weight.    112. 

FASSENOEBS. 

Baggage.    See  Vessels,  3. 

Tbanspobted  by  Foreign  Ships.    See  Vessels,  2. 

PATENTS,  COMKISSIONEB  OF. 

Copy  fob  Annual  Report.    See  Public  Pbinteb,  2. 

PATENTS  TO  LAND. 

Suits  to  Annul.    See  Public  Lands,  1,  4. 

PAY  OFFICEBS. 

Navy.    See  Navy,  4. 

PENALTY  ENVELOPES.    See  Federal  Resebve  Boabd,  !• 
FEBMITS.    See  Rights  of  Way,  3. 

PHILIPPINE  ISLANDS. 

1.  Bilibid  Prison  at  Manila. — The  Philippine  Islands  are  a  Terri- 
tory within  the  meaning  of  section  5549  of  the  Bevised 
Statutes,  as  amended,  and  as  there  is  no  suitable  prison  at 
Shanghai,  China,  for  the  confinement  of  convicts  sentenced 
to  imprisonment  for  long  terms,  the  Bilibid  Prison  at 
Manila  will  therefore  be  designated  as  the  place  of  confine- 
ment for  United  States  prisoners  who  have  been  or  may  be 
in  future  convicted  and  sentenced  by  the  United  States 
court  for  China,  at  Shanghai,  to  terms  of  imprisonment 
exceeding  three  years.    462. 

%,  Civil  Service  Employees,  Quartermaster's  Bepartment.— The 
Civil  Service  Commission  has  no  authority  to  cancel  the 
classification  of  an  employee  brought  within  the  classified 
civil  service  under  the  Executive  order  of  March  1,  1904, 
which  classified  certain  positions  in  the  civil  service  of 
the  War  Department  In  the  Philippines.    79. 

8.  Same. — A  person  in  the  classified  civil  service  can  not  be  de- 
prived of  his  status  In  the  service  except  by  removal  as 
provided  in  section  6  of  the  act  of  August  24,  1912  (37 
Stat.  555),  and  it  is  for  the  head  of  a  department,  and  not 
the  Civil  Service  Commission,  to  determine  when  there 
exists  proper  cause  for  removal.    79. 
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FHOENIZ,  ABIZ. 

Supply  of  Etj«tricity.    See  Contracts,  13. 

POLITICAL  DISCBDflNATION. 

Rules  Prohibiting.    See  Civil  Service,  10. 

POBTO  BICO. 

1.  Importation  of  Coffee  into  Porto  Blco. — So  much  of  the  pro- 

visions of  sections  2  and  3  of  th<»  act  of  April  12,  1900  (31 
Stat.  77),  as  refers  to  the  iini)ortation  of  coffee  into  Porto 
Rico  was  repealed  by  the  tariff  act  of  August  5,  1909  (36 
Stat.  71),  and  Is  no  longer  in  force,  but  the  provisions  of 
the  tarlflf  act  of  October  3,  1913  (38  Stat.  152),  including 
coffee  upon  the  free  list,  are  applicable  to  its  importation 
into  Porto  Rico.    275. 

2.  Validity  of  Bond  Issues. — ^Assuming  that  the  proceedings  of 

the  Executive  Council  of  Porto  Rico  in  connection  with  the 
proposed  issue  of  $300,000  refunding  bonds  and  of  $400,000 
irrigation  bonds  were  regular  and  that  these  bonds  have 
been  authorisKed  by  the  council,  said  bonds  will,  when  duly 
sold,  delivered,  and  paid  for,  constitute  the  valid  obliga- 
tion of  the  people  of  Porto  Rico.    428. 

POBTS  OF  VNITEB  STATES.    See  Collectors  of  Ports  ;  Vessels,  7, 
8.  11. 

POST  OFFICE  APPBOPBIATION  ACT. 

Excepted  Positions.    See  Civil  Service,  2. 
Public  Highways.    See  Eioht-Houb  Law,  8. 
Star-Route  Service.    See  Postal  Service,  2. 

POSTAL  CABDS. 

Paper  for  Printing.    See  Public  Printer,  4. 

POSTAL  BECEIPTS.    See  Federal  Reserve  Banks,  5. 

POSTAL  SAYINOS  SYSTEM. 

1.  Emergency  Credit. — The  practloe  of  excluding  the  emergency 

credit  from  the  regular  quota  of  funds  assigned  to  a  postal 
savings  depository  is  not  in  conflict  with  the  provision  of 
section  9  of  the  postal  savings  act  of  June  25,  1910  (36 
Stat.  816),  which  requires  that  such  funds  .shall  be  de- 
posltwl  substantially  in  proportion  to  the  capital  and 
surplus  of  each  bank.    162. 

2.  Public  Punds. — That  portion  of  section  15  of  the  Federal  re- 

Benre  act  of  December  28,  1918  (38  Stat.  265),  reading:  "No 
public  funds  of  the  ♦  •  •  postal  savings  •  •  ♦ 
shall  be  deiwsited,  in  the  continental  United  States,  in  any 
bank  not  belonging  to  the  system  established  by  this  act," 
does  not  take  effect  until  after  a  reserve  bank  has  been 
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authorized  by  the  comptroller  to  "commence  business *•  In 
the  district  and  the  Secretary  "  shall  have  officially  an- 
nounced "  its  establishment  304. 
8.  Same. — Funds  of  the  postal  savings  on  deposit  elsewhere  at 
the  time  that  the  above  clause  becomes  operative,  need  not 
be  then  transferred  to,  and  redeposited  In,  a  member  or 
reserve  bank.    304. 

POSTAL  SEBVICE. 

1.  Employment  of  Temporary  and  Auxiliary  Clerks  and  Letter 

Carriers. — The  authority  of  the  Postmaster  General  to  em- 
ploy temporary  and  auxiliary  clerks  and  substitute,  aux- 
iliary, and  temporary  letter  carriers  is  dependent  entirely 
upon  the  appropriations  made  by  Congress  for  that  pur- 
pose, and  hence  he  would  not  be  Justified  in  incurring  a 
deficiency  In  respect  to  their  employment.    157. 

2.  Star-Boute  Service. — ^As  the  Postmaster  General  is  expressly 

authorized  by  law  to  enter  into  contracts  for  carrying  the 
mail  for  a  term  not  exceeding  four  years  without  regard 
to  the  appropriations  therefor,  and  as  the  Post  Office  ap- 
propriation act  of  March  4,  1913  (37  Stat.  791),  does  not 
undertake  to  limit  that  authority,  he  may  contract  for 
star-route  service  for  the  current  fiscal  year  in  excess  of 
the  appropriation  therefor  contained  in  that  particular 
act.  186. 
Rural  Delivery.    See  Eight-Hour  Law,  17. 

POSTSLASTEB  GENEBAL. 

Authority    to    Contractt    for    Paper,    etc.    See    Public 

Printer,  4. 
Authority    to    Contract    for    Star-Route    Service.    See 

Postal  Service,  2. 
Authority  to  Employ  Temporary  Clerks,  ETa    See  Postal 

Service,  1. 

POSTMASTEBS. 

Recess  Appointment.  See  Recess  Appointment,  1,  2. 

PBEPEBENTIAL  ON  CUBAN  STJOAB.    See  Customs  Laws,  6. 

PBESIDENT. 

Authority  Over  Boundary  Waters  Between  United  States 

AND  Canada.    See  Niagara  River,  2. 
Authority    Over    Importation    of   Electrical   Power   to 

United  States.    See  Niagara  River,  3. 
Authority  to  Maintain  Censorship  at  Radio  Stations.    See 

Censorship. 
Executive  Order.    Canal  Zone.    See  Canal  Zone,  1,  2,  3. 
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Proclamation.  Export  of  Arms,  etc.  See  Arms  and  Muni- 
tions OF  War,  1,  2,  3,  5,  6,  7. 

Proclamation.    Neutrality.    See  Censorship. 

Promotion  of  Armt  Officers.    See  Army,  3. 

Purchase  of  Railroads.    See  Alaska. 

Recess  Appointment.    See  Recess  Appointment. 

Revocation  of  Order  of  Dismissal  of  Midshipman.  See 
Naval  Academy. 

PKINTINO  ANB  BXITDINO. 

Purchase  of  Articles  for  Production.  See  Eight-Hour 
Law,  7. 

FBINTIHO,  JOINT  COMMITTEE  ON. 

Printing  and  Binding  Supplies.    See  Contracts,  3, 

PEISONEBS. 

Federal.    See  Philippine  Islands. 

PBOMOTIONS.    See  Army,  3 ;  Civil  Service,  6,  7,  8,  9. 
PBOVISIONS.    See  Arms  and  Munitions  of  War,  5. 

PUBLIC  BTJILDINOS. 

Construction.  See  Eight-Hour  Law,  8,  9,  10,  11,  12,  13,  14, 
15,  16. 

Dressed  Marble  and  Stone  for  Construction.  See  Eight- 
Hour  Law,  3. 

PUBLIC  HEALTH  SEBVICE. 

Retirement  of  Officers  Serving  in  Panama,  ^fee  Panama 
Canal,  6. 

PUBLIC  HIOHWAYS.    See  Eight-Hour  Law,  8. 

PUBLIC  FUNDS. 

Deposits.    See  Federal  Reserve  Banks,  3,  4,  5. 

PUBLIC  LANDS. 

1.  Port  Sabine  Military  Beservation. — The  limitation  provisions 

of  the  acts  of  March  3,  1891,  section  8  (26  Stat.  1099),  and 
March  2,  1896,  section  1  (29  Stat.  42),  respecting  suits  to 
annul  patents,  relate  to  patents  only ;  they  do  not  apply  to 
a  conveyance  effected  by  an  approval  and  certification  by 
the  Land  Department  of  a  list  of  State  selections.    572. 

2.  Same. — ^While  section  2449  Bevised  Statutes  does  not  govern  the 

case  of  a  grant  which  provides  for  vesting  title  through  ap- 
proval by  the  Secretary  of  the  Interior,  such  as  the  Louisi- 
ana swamp  land  grant  of  March  3.  1849  (9  Stat.  352), 
quaere  whether  under  the  practice  of  his  department  his 
approval  is  not  to  be  taken  as  tentative  merely  and  subject 
to  revocation  until  the  approval  list  has  been  certified  under 
that  section.    572. 
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3.  Same. — ^The  land  belon^ng  to  the  Fort  Sabine  Military  Reser- 

vation was  impliedly  excepted  from  the  grant  of  swamp 
lands  made  to  the  State  of  Louisiana  by  the  act  of  1849, 
supra;  and  an  approval  and  certification  of  it,  though  oc- 
curring after  the  reservation  was  abandoned  and  had  be- 
come subject  to  cash  sale  under  the  act  of  February  24, 
1871  (16  Stat.  430),  was  void  on  its  face  and  passed  no 
title.    572. 

4.  Same. — The  act  of  March  2,  1896|  supra,  extending  the  time  for 

annuling  land  patents,  including  section  3  thereof,  relating 
to  the  investigation  of  claims  of  bona  fide  purcbaners, 
applies  only  to  railroad  and  wagon  grants,  and  has  no  ap- 
plication to  swamp  land  or  other  grants.    572. 

5.  Indemnity  School  Lands. — In  the  certification  of  land  to  a  State 

or  Territory,  the  title  to  coal  land  embraced  in  the  certified 
list,  and  known  to  be  such  at  the  time  of  the  selection, 
remains  in  the  United  States,  subject  to  the  control  and 
disposition  of  the  Lnnd  Department.    485. 

6.  Same. — The  Jnrisdlction  of  the  Department  of  the  Interior  over 

excepted  mineral  land  can  be  exercised  after  the  lapse  of  the 

limitation  period  prescribed  in  the  act  of  March  3,  1891 

(2  Stat.  1099).    485. 

1099).     485. 
Alaska.    See  Rights  of  Way,  5. 
Indian  Land  Titles.    See  Tennessee,  1,  2. 

PUBLIC  HONEYS.     See  Federal  Resebve  Board,  2. 

PUBLIC  PBINTEB. 

1.  Purnishing  Copy  of  Annnal  Report. — The  annual  report  of  the 

Commissioner  of  Education  required  by  section  518  of  the 
Revised  Statutes  is  not  within  the  operation  of  section  7 
of  the  sundry  civil  appropriation  act  of  August  I,  1914 
(38  Stat.  680),  which  limits  the  time  within  which  heads 
of  executive  departments  or  other  branches  of  the  public 
service  shall  funilsh  copies  of  their  annual  reports  and 
accompanying  documents  to  the  Public  Printer.     293. 

2.  Same. — The  annual  report  of  the  Commissioner  of  Patents  re- 

quired by  section  494  of  the  Revised  Statutes  is  not  within 
the  operation  of  section  9  of  the  sundry  civil  appropriation 
act  of  August  1,  1914  (38  Stat.  680),  relating  to  the  time 
within  which  the  annual  reports  and  accompanying  docu- 
ments of  the  heads  of  executive  departments  and  other 
branches  of  the  public  service  shall  be  furnished  to  thR 
Public  Printer.    296. 
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9.  Purchase  of  Paper  and  Postal  Cards. — All  paper  famished  by 
the  Public  Printer  on  requisitions  for  the  ordinary  use  of 
the  executive  departments  and  chargeable  to  their  appro- 
priations must  l>e  purchased  in  'accordance  with  the  pro- 
visions of  the  act  of  Januai-y  12,  1895  (28  Stat.  601),  regu- 
lating the  purchase  and  standard  of  paper.  241. 
4.  Same. — The  Postmaster  Oeneral  is  authorized  to  contract  for, 
purchase,  and  inspect  paper  for  the  printing  of  postal  cards. 
241. 

aUAKTEBS. 

Reassignment.    See  State,  War,  and  Navy  Building. 

KADIO  COMHTJNICATION.    See  Wireless  Telegraph. 

BADIO  STATIONS. 

Government  Censorship.    See  Censorship. 

BAILBOADS. 

-    Alaska,    Compensation    for    Accidents.     See    Workmen's 
Compensation,  1,  2. 
Claims  of  United  States.    See  Central  Branch  Union  Pa 

ciFic  Railroad. 
Purchase  in  Alaska.     See  Alaska. 
Emi»ty  Cars.    See  Arms  and  Munitions  of  War,  2. 
Rates.    See  Panama  Canal,  5. 
Routing  of  Federal  Troops.    See  Contracts,  8« 
Prosecution.    See  Contracts,  11. 

BECESS  APPOINTMENT. 

1.  President. — A  vacancy  in  a  postmastership   having   occurred 

during  the  session  of  the  Senate,  and  the  Senate  having 
failed  to  confirm  an  appointment,  the  President  may  then 
appoint  a  person  to  fill  the  vacancy  by  temporary  commis- 
sion to  expire  at  the  end  of  the  next  session  of  the  Senate. 
314. 

2.  Same — Salary. — The  question  as  to  whether  the  appointee  can 

be  paid  the  salary  of  the  office  before  confirmation  by  the 
Senate  should  be  referred  to  the  Comptroller  of  the  Treas- 
ury for  determination,  as  this  is  a  matter  which  would 
i-.aturally  come  before  him,  and  as  to  which  the  opinion  of 
the  Attorney  General  would  only  be  advisory.     314. 

BECIPBOCITY.     See  Customs  Laws,  2. 

BECLAXATION  PROJECTS. 

Transfer  of  Completed  Reclamation  Projects  to  Water  Users.— 
The  Secretary  of  the  Interior  is  not  authorized  by  the  recla- 
mation act  of  June  17,  1902  (32  Stat.  388),  to  turn  over  the 
operation  and  maintenance  of  completed  reclamation  pro]- 
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ects,  in  whole  or  In  part,  or  to  any  extent,  to  water  users* 
associations  before  the  payment  by  such  water  nsei*s  for 
water  rights  are  made  for  the  major  portion  of  the  lands 
Irrigated  by  such  works.    208. 

SECtAHATION  SEBVICE. 

Receipts  fbom  Sales  op  Timber.    See  National  Forests,  3. 

BECOBDEB  OF  DEEDS,  D.  C.    See  Dibtbict  of  Columbia. 
BELiaVIDATION  OF  ENTBIES.    See  Customs  Laws,  6. 
BETIBED  OFFICEBS.    See  Abmy,  1,  2 ;  Navy,  2. 

FuBLic  Health  Sebvice.  See  Panama,  6;  Revenue-Cutteb 
Service. 

BEVENVE-CUTTEB  SEBVICE. 

Eligibility  of  Betired  Officers  to  Ciyll  Offices. — A  retired  officer 
of  the  Bevenue-Cutter  Service  does  not  come  within  the 
purview  of  the  Executive  order  of  January  17,  1873,  which 
prohibits  a  person  while  holding  a  Federal  civil  office  from 
accepting  or  holding  a  State,  Territorial,  or  municipal  office. 
75. 

BEYENUE  LAWS. 

Stamp  Tax  on  Stock  Certificates.  See  Fedebal  Reserve 
Banks,  7. 

BEVENTJES  OF  OOVEBNMENT.    See  Federal  Reserve  Banks,  5. 

BIDINO  SADDLES.    See  Arms  and  Munitions  of  War,  6. 

BIFLES.    See  Arms  and  Munitions  of  War,  1. 

BIGHTS  OF  WAY. 

1.  National  Forests — Oeneration  of  Electricity. — Under  section  4 

of  the  act  of  February  1,  1905  (33  Stat.  628),  a  right  of  way 
may  be  granted  through  the  national  forests  when  the  ob- 
jective Is  to  employ  the  right  of  way  In  a  process  of  "  milling 
and  reduction  of  ores,"  and  it  Is  unobjectionable  that  the 
intermediate  purpose  is  to  generate  and  use  electricity. 
358. 

2.  Same — Transmission   of   Electrical   Power. — Section   4   of  the 

act  of  February  1,  1905  (33  Stat.  628),  does  not  invest  the 
Secretary  of  the  Interior  with  authority  to  grant  rights  of 
way  for  transmission  lines  through  the  national  forests  for 
the  distribution  of  electrical  power.  263. 
8.  Same. — Applications  for  revocable  permits  under  the  act  of 
February  15,  1901  (31  Stat.  790),  should  be  filed  with  and 
passed  upon  by  the  Secretary  of  Agriculture  when  they  re- 
late to  lands  of  the  national  forests.    263. 
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4.  Same. — The  oonolnsions  expressed  in  opinion  of  February  8, 

1913  (29  Op.  308),  construing  a  provision  of  the  act  of 
March  4,  1911  (36  Stat.  1253),  relative  to  the  authority  of 
the  Secretary  of  Agriculture  to  grant  rights  of  way  through 
national  forests  for  electrical,  telephone,  and  telegraph  pur- 
poses, adhered  to.    263. 

5.  Public  Lands  in  Alaska. — Revocable  licenses  under  the  act  of 

February  15,  1901  (31  Stat  790),  or  easements  under  the 
act  of  March  4, 1911  (36  Stat.  1253),  may  be  granted  for  the 
development  and  transmission  of  electric  power  upon  public 
lands  situate  in  Alaska.    387. 
Railboad.  Bee  Aqueduct  Bbidge,  Va.,  2,  3. 

RIO  ORANDE  boundary.    See  Boundabies,  3,  4. 

RIPARIAN  RIOHTS.    See  Reclamation  Pbojects. 

RIVERS  AND  HARBORS. 

Government  Wobk  in  Constbuction,  Etc.    See  Eioht-Houb 
Law,  5,  6. 

ROAD  IMPROVEMENTS.    See  Eioht-Houb  Law,  17. 

SADDLES.    See  Abms  and  Munitions  of  Wab,  6. 

SAILORS.    See  Soldiebs  and  Sailobs. 

ST.  ELIZABETHS  HOSPITAL.    See  Govebnment  Hospital  fob  the 
Insane. 

ST.  MARYS  RIVER. 

Movement  and  Anchorage  of  Vessels.    See  Vessels,  4. 

SALARIES. 

Panama  Canal  Act.    See  Panama  Canal,  7,  8. 
Recess  Appointment.    See  Recess  Appointment,  2. 
Reduction  of  Compensation.     See  Soldiers  and  Sailobs. 

SALT  RIVER  RECLAMATION  PROJECT.     See  Contracts,  12,  13. 

SAN  PRANCISCO. 

Losses  in   Constructing  Customhouse.     See  Eabth quake 
Losses,  1,  2. 

SCHOOL  LAND  INDEMNITY  SELECTIONS.     See  Public  Lands,  5,  6. 

SEAMEN'S  ACT. 

Section  6.    See  Vessel,  5,  6. 
Section  14.    See  Vessels,  7,  8,  9,  10. 

SHIPPING  ACT. 

Section  2  as  Amended.    See  Vessels,  5,  6. 
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SOLSIEBS  AND  SAILOBS. 

Beduetion  of  Compensation  of  Honorably  Blscharged  Soldiers 
and  Sailors. — The  proviso  of  section  4  of  the  act  of  August 
28,  1912  (37  Stat  413),  relating  to  the  reduction  in  rank 
and  salary  of  honorably  discharged  soldiers  and  sailors, 
does  not  prohibit  the  head  of  a  department  from  conforming 
the  salary  of  such  employees  to  the  grade  or  character  of 
work  they  may  be  called  upon  to  perform.    107. 

STAKP  TAX. 

Stock  Cebtificates.    See  Federal  Reserve  Banks,  7. 

STANDABDS  BUBEAU. 

Promotion  of  Apprentices. — The  provision  of  the  act  of  July 
16,  1914  (38  Stat.  502),  authorizing  the  promotion  of  ap- 
prentices in  the  Bureau  of  Standards,  includes  *' labora- 
tory," "  shop,"  and  "  office  "  apprentices.     430. 

STAB  BOTJTE  SEBVICE.     8ee  Postal  Service,  2. 

STATE,  SECBETABY  OF. 

Authority  to  Investigate  Nonnaviqable  Streams.  See 
Boundaries,  3,  4. 

STATE,  WAB,  AND  NAVY  BUILDING. 

Beassignment  of  Quarters. — The  consent  of  Congress  is  essen- 
tial to  a  reassignment  of  the  quarters  now  0(.*cupied  by  the 
departments  In  the  State,  War,  and  Navy  Building.    70. 

STIBBTTPS.    See  Arms  and  Munitions  of  War,  6. 

STOCK. 

Held  by  Nonresident  Foreigners.    See  Income  Tax,  1,  2,  3,  4. 

Stamp  Tax  on  Certificates.    See  Federal  Reser\tc  Banks,  7. 

STONE. 

For  Public  Buh^dings.    See  Eight-Hour  I^aw,  3. 

SUBSIDY  BONDS.    See  Central  Branch  Union  Pacific  Rak,road 

Co. 
SUOAB. 

Cuban,  Imported  into  United  States.    See  Customs  Laws,  5. 

SUPEBINTENDENTS. 

Of  Alien  Laborers.    Sec  Eight-Hour  Law,  6. 

SITPPLIES.     Sec  Contracts,  15. 

SWAMP  LAND  GBANTS.     See  Public  Lands,  2,  3,  4. 

TABIPF.     See  Customs  Laws. 

"TAUBUS"  (STEAMEB).    See  Vessels,  10. 

TAX  CASES. 

Compromise  Bebx)re  Distraint.    See  Internal  Revenue,  1. 
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TEA  BOABB. 

Behearing. — The  Secretary  of  the  Treasury  has  no  authority 

under  the  tea-importation  act  of  March  2,  1897   (29  Stat. 

604),  to  direct  a  rehearing  by  the  "tea  board"  after  a 

final  rejection  by  the  board  of  tea  entered  for  importation. 

134. 
TENNESSEE. 

1.  Land  Titles. — The  title  of  the  Cherokee  Indians  to  the  lands 

ceded  by  them  to  the  United  States  by  the  treaty  of  New 
Echota  (7  Stat.  478)  was  a  right  of  occupancy  only,  the 
underlying  fee  being  In  the  State  of  Tennessee.    284. 

2.  Same. — The  treaty  freed  the  lands  of  the  burden  of  the  Indian 

title,  leaving  the  unencumbered  fee  in  the  State.    284. 

TENTJBE  OF  OFFICE.     See  Collectors  of  Pobts;  Internal  Reve- 

•      NVE,  2,  S.- 
TETON NATIONAL  FOBEST.    See  National  Forests,  2. 

TnfBEB. 

For  Jackson  Lake  Dam.    See  National  Forests,  2. 

TITLES  TO  LANS.    See  Public  Lands,  1,  2,  3,  4,  5,  6. 
TOLEBANCES.    Sec  Food  and  Drugs  Act. 

TBANSPOBTATION. 

Of  Merchandise  from  Seattle  to  Fairbanks.    See  Vessels, 

11. 
Of  Passengers  by  Foreign  Vessels.    See  Vessels,  2, 

TBEASUBY,  COMPTBOLLEB  OF. 

Decisions.     See  Navy,  4,  5. 

Payment  of  Salary  Before  Senate  Confirmation.  See  Re- 
cess Appointment,  2. 

TBEASTTBY  DEPABTMENT. 

Public  Moneys  Subject  to  Audit.  See  Federal  Reserve 
Board,  2. 

TBEASUBY,  SECBETABY  OF. 

ArTiiouiTY  to  Compromise  Tax  Case.  See  Internal  Reve- 
nue, 1. 

Authority  to  Direct  Rehearing  of  Tea  Board.  See  Tea 
Board. 

Authority  for  Direct  Reliquidation  of  Entries.  See  Cus- 
toms Laws,  6. 

Authority  to  Reimburse  Contractor.  See  Earthquake 
Losses,  1,  2. 

Authority  to  Waive  Performance  of  Contract.  See  Con- 
tracts, 15. 

Powers  Preserved  to.    See  Federal  Reser\'e  Board,  3. 
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TREATIES. 

Canadian  Boundaby  Watebs.    See  Boundabieb,  1,  2;  Ni- 

AGABA  RiVEB,  2. 

Favobed  Nation  Clause.    See  Customs  Laws,  5. 
United  States  and  New  Gbenada.    See  Colombia,  1. 

TBOOPS. 

MiLiTABY  Movement.    See  Contbacts,  7,  8,  9,  10,  11. 

TKTJSXS  AND  MONOPOLIES.    See  Antitbust  Laws. 

TUTUILA.    See  Customs  Laws,  L 

UNITED  STATES. 

Acceptance  of  Gifts.    See  Gbov'eb  Cleveland  Bibthflacb. 
Claims.     See  Centbal  Bbanch  Union  Pacific  Railboad. 
Pbisonebs.    See  Philippine  Islands. 

VABIATIONS.    See  Food  and  Dbugs  Act. 

VESSELS. 

1.  Foreisrn  vesBeU. — Canadian  boundary  waters. — Section  3109  of 

the  Revised  Statutes,  in  imposing  certain  restrictions  upon 
masters  of  foreign  vessels  wliich  are  not  imposed  upon 
masters  of  domestic  vessels,  is  in  conflict  with  the  provisions 
of  article  1  of  the  convention  concerning  the  boundary 
waters  between  the  United  States  and  Canada,  concluded 
January  11,  1909,  between  the  United  States  and  Great 
Britain;  the  former  provision  must  be  regarded  as  super- 
seded by  the  latter  in  so  far  as  it  is  inconsistent  therewith, 
and  hence  it  is  the  duty  of  the  administrative  officers  of 
the  Government  to  fulfill  the  requirements  of  the  treaty. 
351. 

2.  Foreign  Vessels  Carrying  Passengers  from  San  Juan  to  New 

York. — The  transportation  of  passengers  by  foreign  vessels 
from  San  Juan,  Porto  Rico,  to  the  port  of  New  York,  not- 
withstanding the  fact  that  the  passengers  go  ashore  for 
brief  stays  at  intervening  foreign  ports,  is  a  violation  of 
section  8  of  the  act  of  June  19,  1886  (24  Stat.  81),  as 
amended  by  section  2  of  the  act  of  February  17,  1898  (30 
Stat  248).    44. 

8.  Passengers'  Baggage — Lading  and  Unlading  of  Vessels  at 
Night. — The  word  **  cargo  "  as  used  in  section  5  of  the  act  of 
February  18,  1911  (36  Stat.  901),  relating  to  the  lading  and 
unlading  of  vessels  at  night,  does  not  include  passengers* 
baggage.    123. 

4.  St.  Marys  River. — The  authority  granted  to  the  Secretary  of 
War  by  section  7  of  the  act  of  March  4, 1915  (38  Stat.  1053), 
to  define  and  establish  anchorage  areas  in  waters  generally, 
does  not  divest  the  Secretary  of  Commerce  of  the  specific 
authority  granted  him  by  the  act  of  April  26,  1906  (34  Stat 
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136),  to  regulate  the  movement  and  anchorage  of  vessels  in 
the  St.  U2sy^  River.    459. 

5.  Seamen's  Act — Crew  Space  on  Vessels. — The  words  "  thiji  act " 

in  section  6  of  the  seamen's  act  of  Karch  4,  1915  (38  Stnt. 
1164),  which  amends  section  2  of  the  shipping  act  of  March 

3,  1897  (29  Stat.  687),  refer  to  the  said  act  of  1897.    558. 

6.  Same. — The  requirements  as  to  crew   space   on  vessels,  pre- 

scribed by  section  6  of  the  act  of  March  4, 1915,  apply  to  all 
vessels  constructed  after  the  passage  of  the  act  of  March  3, 
1897.    558. 

7.  Subject  to  Section  14  of  Seamen's  Bill. — ^When  not  actually  car- 

rying passengers,  neither  foreign  cargo  nor  foreign  pas- 
senger steam  vessels  leaving  ports  of  the  United  States  are 
subject  to  the  regulations  prescribed  by  section  14  of  the 
so-called  "  Seamen's  bill  "  of  March  4,  1915  (38  Stat  1170). 
441. 

8.  Same. — Only  foreign  private  steam  vessels  carrying  passengers 

from  any  port  of  the  United  States  to  any  other  place  or 
country  which  are  not  exempt  by  reason  of  the  conditions 
set  forth  in  section  44<X)  of  the  Revised  Statutes,  as 
amended,  are  subject  to  said  regulations.    441. 

9.  Same. — Date  Effective. — Section  14  of  the  act  of  ILarch  4,  1915, 

known  as  the  seamen's  bill,  becomes  effective  on  November 

4,  1915,  as  to  United  States  vessels  and  on  March  4,  1916. 
as  to  all  other  vessels.    334. 

10.  Same. — ^The  steam  vessel  **  Taurus,"  used  in  transporting  per- 

sons for  hire  from  New  York  City  to  and  from  the  fishing 
banks  in  the  Atlantic  Ocean  from  8  to  10  miles  outside  the 
lower  bay  of  New  York  Harbor,  is  subject  to  certain  pro- 
visions of  section  14  of  the  seamen's  act  of  March  4,  1915 
(38  Stat.  1170),  relating  to  life-saving  appliances  and  equip- 
ment.   537. 

11.  Transportation  of  Merchandise  from  Seattle  to  Eairbanks. — ^The 

transportation  of  merchandise  on  through  bills  of  lading  by 
American  vessels  from  Seattle  to  Skagway,  thence  by  rail 
over  the  White  Pass  and  Yukon  route  across  the  interna- 
tional boundary  to  Whitehorse,  in  Yukon  Territory,  and 
thence  by  foreign  vessels  down  the  rivers,  across  the  inter- 
national boundary  again,  to  Fairbanks,  would  not  violate 
the  provisions  of  section  1  of  the  act  of  February  17,  1898 
(30  Stat.  248).    3. 

Antitrust  Laws.    See  Panama  Canal,  1,  2,  3,  4. 

Appabatus  foe  Radio  CJommunication.  See  Wireless  Tele- 
graph. 

Neutrality.    See  Attorney  General,  3. 

WAIVEB  OF  PEKFOBXANCE.    See  Contracts,  15. 
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WAB  DEPARTMENT. 

1.  Surrender  of  Personal  Effects  Pormerly  Belong:ingr  to  Jefferson 

Davis. — ^Where  property  of  a  disloyal  person  was  seized  by 
the  military  forces  of  the  Government  during  the  Civil  War, 
and  no  proceedings  by  way  of  forfeiture,  condemnation, 
sale,  etc.,  were  had  concerning  it  as  would  suffice  to  divest 
his  title  or  any  portion  of  it,  and  transfer  it  to  third  persons 
or  to  the  United  States,  then  a  subsequent  pardon  restores 
to  him  his  plenary  title.    246. 

2.  Same. — The  Secretary  of  War  has  anthority  to  surrender  cer- 

tain personal  effects  in  his  oi&cial  possession  formerly  be- 
longing to  Jefferson  Davis  to  the  latter's  personal  repre- 
sentatives.   246.  ^ 

WAB,  SECBETABY  OP. 

Authority  to  Establish  Anchobage  Aseas.    See  Vessels,  4. 

Authority  to  Lease  Water  Power.  See  Black  Warrior 
River,  Ala, 

Authority  to  Grant  Leave  to  Officers  to  Accept  Civil 
Office.    See  Engineer  Corps. 

Authority  to  Surrender  Jefferson  Davis's  Personal  Prop- 
erty.   See  War  Department,  1,  2. 

Contracts  for  Lincoln  Memorial.     See  Lincoln  Memorial,  1. 

Power  to  Issue  Revocable  Licenses.    See  Aqueduct  Bridge, 

WASHINGTON,  ABLINOTON  &  PALLS  GHUBCH  BAILBOAD  CO. 

License  for  Tracks,  etc.    See  Aqlt:duct  Bridge,  Va.,  3. 

WATEB. 

Diversion  from  Niagara  River.     See  Niagara  River. 

WATEB  POWEB. 

Lease  of.    See  Black  Warrior  River,  Ala. 
Permits    for    Foreign    Corporations.    See    National    For- 
ests, 1. 

WATEB  USEBS. 

Transfer  of  Reclamation  Projects.  See  Reclamation 
Projects. 

WATEBWAYS. 

Navigability.     See  Boundaries,  4. 

WIBELESS  STATIONS.    See  Censorship. 

WIBELESS  TELEQBAPH. 

Apparatus  for  Badio  Communication  on  Steam  Vessels. — Arti- 
cle XI  of  the  Service  Regulations  annexed  to  the  interna- 
tional radiotelegraphic  convention,  which  was  ratified  by 
the  United  States  Senate  on  January  22,  1913,  does  not 
effect  a   modification  of  the   terms  of  section   1  of  the 
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amendatory  act  of  July  23,  1912  (37  Stat.  199),  relating  to 
the  requirement  of  apparatus  for  radio  communication  on 
steam  vessels.    34. 

WOOD. 

For  Jackson  Lake  Dam.    See  National  Forests,  2. 

WOOD  PULP. 

Entry  from  Norway.    See  Customs  Laws,  2,  3. 

WOKDS  AND  PHBASES. 

1.  "Anng  or  munitions  of  war. "-^Whether  certain  air  rifles  are 

"  arms  or  munitions  of  war "  within  the  meaning  of  the 
joint  resolution  of  Congress  passed  March  14,  1912,  and  the 
President's  proclamation  of  the  same  date  in  pursuance 
thereof,  is  purely  a  question  of  fact  which  the  Attorney 
General  does  not  feel  qualified  to  decide.    9. 

2.  "  Cargo." — The  word  "  cargo  "  as  used  in  section  5  of  the  act 

of  February  13,  1911  (36  Stat.  901),  relating  to  the  lading 
and  unlading  of  vessels  at  night,  does  not  include  pas- 
sengers' baggage.  123. 
8.  "  Compensation." — The  term  "  compensation  "  as  used  in  sec- 
tion 4  of  the  Panama  Canal  act  refers  to  salary  or  wages 
payable  to  employees  as  separate  and  distinct  from  the 
privileges  or  allowances  that  may  be  granted  them  as  to 
quarters,  light,  and  fuel.    548. 

4.  "  Imported  directly." — Wood  pulp  shipped  to  United  States 

from  Norway  on  through  bills  of  lading  en  route  at  Rotter- 
dam, when  such  transshipment  is  merely  for  transportation 
purposes  does  not  prevent  the  goods  from  being  "  imported 
directly"  from  Norway  "into  the  United  States"  within 
the  meaning  of  section  2  of  the  so-called  Canadian  reci- 
procity act  of  July  26,  1911  (37  Stat.  11).    224. 

5.  "Place."— The  word  "place,"  as  used  in  section  5138  of  the 

Revised  Statutes  relating  to  the  capitalization  of  national 
banks,  means  a  corporate  or  quaslcorporate  body  organized 
for  the  puri}ose  of  local  government  in  a  defined  terri- 
tor5%     173. 

6.  "  Political  subdivisions." — Special  assessment  districts,  when 

lawfully  created  under  the  authority  of  the  States  for  the 
purpose  of  the  improvement  of  streets  and  public  high- 
ways, the  provision  of  sewerage,  gas  and  light,  and  the 
reclamation,  drainage,  or  irrigation  of  considerable  bodies 
of  land  within  the  States,  are  "political  subdivisions" 
thereof  within  the  meaning  of  the  proviso  to  paragraph  B, 
section  2,  of  the  income-tax  provision  in  the  revenue  act  of 
October  3,  1913.    252. 
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7.  "Public  moneys." — Moneys  received  by  the  Federal.  Reserve 

Board,  under  section  10  of  the  Federal  reserve  act  of 
December  23,  1913  (38  Stat.  281),  are  "public  moneys" 
within  the  meaning  of  the  auditing  statutes,  and  conse- 
quently are  subject  to  audit  by  one  of  the  auditors  of  the 
Treasury  Department.     308. 

8.  "Bevenues  of  the  Government." — All  i)ostal  receipts,  Includ- 

ing fee8  only  from  the  money-order  business,  are  "  reve- 
nues of  the  Government "  within  the  meaning  of  section  15 
of  the  Federal  reserve 'act  of  December  23,  1913  (38  Stat. 
265),  and  may  be  deposited  In  Federal  reserve  banks  or  in 
their  member  banks.    553. 

9.  "  Sold  or  distributed  to  paid  tubsoribert." — Opinion  of  Septem- 

ber 25,  1912  (29  Op.  526),  in  so  far  as  it  gives  a  restricted 
meaning  to  the  words  "sold  or  distributed  to  paid  sub- 
scribers," modified.  244. 
10.  "  Voluntary  service." — The  words  "  voluntary  service,"  as  em- 
ployed in  the  above-mentioned  act,  were  not  Intended  to 
cover  services  rendered  in  an  official  capacity  under  regu- 
lar appointment  to  an  office  otherwise  permitted  by  law  to 
be  nonsalaried.    51. 

W0BS3(EH'S  COHPEHSATIOH. 

1.  Alaskan  Bailroad — Compensation  for  Accidents. — It  was  within 

the  power  conferred  upon  the  President  by  the  act  of  March 
12,  1914  (38  Stat.  305),  authorizing  the  construction  of 
railroads  in  Alaska,  to  Issue  the  Executive  order  of  April 
10,  1915,  directing  the  Secretary  of  the  Interior  to  prepare 
and  adopt  a  system  of  compensation  for  accidents  to  per- 
sons engaged  in  the  work  of  construction  of  the  propostni 
railroad  in  Alaska.    402. 

2.  Same. — The  Secretary  of  the  Interior  having  prepared  such 

system  in  conformity  to  the  Executive  order  of  April  10. 
1915,  it  is  within  his  authority  to  put  it  into  effect.  402. 
8.  Authority  to  Betermine  Claims. — Final  authority  to  determine 
claims  arising  under  the  workmen's  compensation  act  of 
May  30,  1908  (35  Stat.  556),  as  amended,  rests  in  the  Secre- 
tary of  Labor.     145. 

"  WORKS  or  ART."    See  dJoPYBioHT  Law,  2. 
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